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ACT:

Bonbay Municipal Corporation Act, 1888- - Respondent s
given pernmi'ssion to raise tenporary structures on |and on
condition /that they should be pulled down when called upon
to do so---Prem ses let out to appellant--Minicipal Conm s-
sioner directed respondents to pull down the structures to
i mpl ement  Town Pl anni ng Scheme- - Commi ssioner, if conpetent
to order denolition.

Interpretation:  Rights -and obligations acquired under a
temporary Act--survive after expiry of the Act.
HEADNOTE

Respondent No. 1 constructed sone godowns on the plot of
land |eased out to them by the Bonbay Port Trust in 1933.
As a result of explosions in 1944, sone of ‘the buildings in
the area were destroyed. In order that the /building con-
struction work in the area mght be carried out on ' nodern
i nes, the Bombay Muinicipal Corporation fornulated a schene
under the provisions of the Bonbay Town Pl anni ng Act, 1915
to restrain the owners of the land fromre-constructing in a
haphazard manner in the devastated area. The Governor of
Bonbay by a proclamation issued under s. 93 of the Govern-
ment of India Act. 1935, enacted the City of Bonbay (Buil d-
i ng, Works and Reconstruction) Act, 1944.

Section 3 of the 1944-Act prohibited for a period of one
year fromthe date of the commencenent of the Act, the work
of erecting, <constructing, reconstructing, etc. of any
buil ding, wall or other structure situate within the speci-
fied area except under the witten permn ssion of the Conm s-
sioner and in accordance with the conditions that night be
specified therein. Section 8 of the Act provided that the
benefit of any witten permi ssion granted under s. 3 shal
be annexed to and shall go with the ownership of the build-
ing in respect of which it was granted and nay be enforced
by every person in whomthat ownership was vested.

In Septenber 1947, the Municipal Conmi ssioner granted
witten perm ssion (Exhibit A) to respondent No. 1 under s.
3 of the 1944-Act to raise tenporary godowns on the land on
condition that the Comm ssioner might at any time direct the
owner to pull down or renpve the work forthwith or wthin
such time ,as nmay be prescribed.

One of the godowns erected by respondent No. 1 was
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| eased out to appellant No. 1 in 1953 and the |ease was
extended from time to time till 1957. In that vyear the
State Governnment sanctioned a schene called the Town Pl an-
ning Bonbay City No. 1 scheme under the Bonmbay Town Pl anning
Act, 1954 and the schene cane into operation on Decenber
1, .1957. The final schenme became a part and parcel of the
Bonbay Town Pl anning Act 1954. Respondent No. 1 issued a
notice to the appellant calling upon it to quit and give
vacant possession of the godown |eased out toit. On Sep-
tember 19, 1953, the Muinici pal Conmi ssioner,. Geater Bom
bay, issued a notice (Exhibit B) to respondent No. 1 calling
upon it to pull down and renove the entire building for the
construction of which perm ssion was granted to it in 1947.
Respondent No. 1, in turn, issued a notice to the appellant
calling wupon it to quit. The appellant having refused to
gi ve vacant possession of the godown, respondent No. 1 filed
a suit for the appellant’s eviction on the ground that the
prem ses” were required under s. 13(1)(hhh) of the ' Bonbay
Rents (Hotel” and Lodgi ng Houses Rates) Control Act, 1947 for
the  inmmedi ate purpose of denolition ordered by the |oca
aut hority.
604

The trial court ordered the appellant’s eviction and
del i very of /i medi at e possessi on of the prem ses to respond-
ent No. 1. The appellate court allowed the appellant’s
appeal . The Hi gh Court set aside the decree of the appel-
| ate court.

On appeal it was contended by the appellants that (i)
the 1944- Act being a tenporary Act, |apsed on the expiry of
two vyears fromApril, 1946 and so the Conm ssioner was not
conpetent to issue Exhibit B-Notice or to take steps to
enforce the conditions inmposed by himunder s. 3 while
granting witten permission to construct the premses. (ii)
The Muni ci pal Conmi ssioner having ceased to have statutory
exi stence on the expiry of the 1944-Act, Exhibit B-notice
was a nullity, (iii) Even assum ng that the Minicipal Com
m ssioner did not beconme non est on the expiry of the 1944-
Act, the notice was ineffective because s. 489 of the Bonbay
Muni ci pal Corporation Act, 1888 envisages the issue of a
notice only for giving effect to the requisition or order
made under the section. (iv) No statutory rule or bye-|aw
havi ng been nmade under the 1944-Act, Exhibit B-notice did
not constitute an order contenplated by s. 13(1)(hhh) of the
Bonbay Rent Control Act, 1947, (v) Under ~s. 13(1) (hhh)
before passing the eviction order the Court must be satis-
fied that the denolition was inmnent and the evidence |ed
in this case showed that the prem ses were not required for
i mediate denolition; (vi) The final « schene  having been
suspended and varied, there was no subsisting order and
since there was no urgency for the denolition of the prem
ises, invocation of s. 13(1) (hhh) was not called for and
(vii) Exhibit B- notice was ineffective because under the
Town Planning Acts of 1915, 1954 or 1966, it was the |oca
authority and not the landlord that had the power to evict.
Di sm ssing the appeal s,

HELD: 1(a) There is no force in the contention that the
Muni ci pal Commi ssi oner was not conpetent to issue Exhibit
B- noti ce. The provisions of ss. 3 and 8 of the 1944-Act
were permanent as to the restrictions, rights and obliga-
tions inposed, acquired or incurred thereunder. A fortiory,
the rights acquired by the Minicipal Conmm ssioner by virtue
of the express conditions inposed by him while granting
Exhibit A permission, were not subject to atinme limt and
did not |lapse with the expiry of the Act. [621 E; 620 H|

(b) The analogy of the rule that crimnal proceedings
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taken against a person for offences commtted under a

temporary statute will ipsc facto termi nate when the tenpo-
rary statute expired cannot be extended to rights and |Ii-
abilities as in the instant case. It is settled |aw that

transactions concluded- and conpleted under a tenporary
statute, while the sanme was in force, often endure and
continue despite the expiry of the statute and "so do’ the
rights and obligations acquired or incurred thereunder

dependi ng upon the provisions of the statute and the nature
and character of the rights and liabilities. No rigid or
inflexible rule can be laid down in this behalf. [616 F: G

In the instant case, the City of Bombay (Building Wrks
Restriction) Act  1944; as evident from its preanble and
statenent of Objects and ReasOns was designed to prevent the
growth of buildings in a haphazard fashion which m ght
conflict wth the contenplated scheme of systematic town
pl anning in the area devastated by explosion. Section 3 of
the 1944-Act which related to the inposition of restrictions
on building work in that area, including the plot in ques-
tion, authorised the Minicipal Comm ssioner to inmpose such
conditions as he might think fit to specify while granting
perm ssion for construction of building or a structure. The
Muni ci pal Commi ssi oner gave pernission to the respondents to
build on the plot subject to the express condition that the
structures/ woul d be pulled down whenever required to do so
to give effect to any inprovenent schene that night be nade
under the Town Planning Act. The rights and obligations
flowing fromthe conditions subject to which the pernission
to build was granted to the respondents were annexed to the
ownership of the building for all time to come and were not
limted to the duration of the 1944-Act. [620 E-Q

state of Oissa v. Bhupendra Kumar Bose [1962] 2
Supp. S.C.R 380, followed.

605

S. Krishnan and Os. v. The State of Mdras [1951] SCR
621, The State of Uttar Pradesh v. Seth Jagamandar Das and
Os. Al.R 1954 S.C. 683 and Gopi Chand v. The Del hi Adm n-
istration [1959] supp. 2 SCR 87 distinguished.

Steavenson v. Qiver (151 E. R 1024, 1026-1027) and
Warren v. Wndie [1803] 3 East 205, 211-212--102 E R’ (K B.)
578, referred to.

2. Though the 1944-Act was a tenporary Act, the Conms-
sioner did not cease to exist with the expiry of that Act.
The 1944- Act was suppl enental to the Bonbay Munici pal Corpo-
ration Act, 1888. Being a creature of the 1888Act and a
functionary required to be appointed fromtine to time in
terns of s. 54 of that Act, his life did not depend upon the
life of the 1944-Act. [621 F-(

3(a) The challenge to the validity of the notice on the
ground of lack of power in the Comm ssioner was wholly
unjustified. Al though Exhibit notice was purported to have
been issued wunder s. 489 of the 1888-Act, it was really
i ssued wunder Special Regulation 36 which became a part and
parcel of the Town Planning Act 1954 by virtue of s 51(3)
of the Act. The notice showed that it was being issued
under the Town Pl anning Act, 1954. The notice was, there-
fore, issued under the Special Regulation No. 36. [622 A B

(b) The fact that reference to s. 489 of the 1888-Act
was erroneously or incorrectly made in the notice, was
imuaterial. 1t is settled lawthat if the exercise of power
could be traced to a legitimate source, the fact that it was
exerci sed under a different power did not vitiate the exer-
cise of the power in question. [622 C D

Afzal Uttak v. The State of Uttar Pradesh [1964] 4 SCR
991 1000; I.K Steel Ltd. v. Union of India [1969] 2 SCR 481
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505; N.B. Sanjana v. El phinstone MII [1971] 3 SCR 506 515
and HL. Mhra v. Union of India [1975] 1 SCR 138, 149
refered to.

4. The direction in Exhibit B-notice for denolition of
the premises clearly had its origin in the statutory provi-
sions and it constituted an order within the neaning of s.
13(1) (hhh) of the 1947-Act. The Municipal Conm ssioner had
pl enary power under s. 3 of the 1944-Act to authorise the
construction of any building or structure in the area sub-
ject to restrictions specified in the permssion. The
perm ssi on had been granted subject to the express condition
that respondent No. 1 shall pull down or renove the tenpo-
rary structure when called upon. It can be enforced by the
Conmi ssi oner under. Regul ations 36 and 38 of the Specia
Regul ation. [624 E; 622H

5(a) In view of the findings of fact by the court bel ow
that the prem ses were required for the imredi ate purposes
of derplition, it was not open to the appellants to raise
the point at this stage. [624 F]

(b) There is a vital difference between cls. (hh) and
(hhh) —of s. 13(1). Wile cl. (hh) relates to the |[|andlords
bona fide intentionto denolish the building of his own
volition and to erect a new building in its place, cl. (hhh)
relates to the conpul sory denolition ordered by a |local or
conpetent /authority and was ainmed at preventing a |andlord
or tenant from inpeding the Town | mprovenent or Town
Pl anni ng Scheme framed in public interest. It is because of
this difference that the ground specified in cl. (hhh) s
not subject to the conditions and restrictions in s. 13(3A)
and ss. 17A, 17B and 17Cof the 1947-Act.  [624 H

(c) The statenent of the Sub-Engi neer that the Corpora-
tion would not expedite denolition without making alterna-
tive accommodati on on which the appellant relied was nade as
far back as 1962, and had no relevance for the purposes of
the present case. [625 C

6(a) Though the State Government had suspended certain
regul ati ons of the principal schene, this suspension had not
the same effect as w thdrawal or abandonment of the - schene,
whi ch had not been done. Moreover, there had
12--502 SCl /77
606
not been a total suspension of all the regulations. Regula-
tions 36 and 38 which are material for the purposes of this
case were allowed to continue. [625 D E]

(b) The proposal for variation of the principal schene
having not materialised, it was not known  what shape it
woul d assune. Until it was actually carried into effect,
the variation had no | egal consequence. ' [625 F]

H L. Mehra v. Union of India [1975] 1 SCR 138, 149 referred
to.

7. There was nothing to showthat it was the |oca
,authority and not the landlord who had the power to evict a
tenant on the ground specified in s. 13(1) ' (hhh) of the
1947- Act. Under s. 507 of the 1888-Act, the landlord could
get an order against a tenant to allow him (the | andlord)
reasonabl e facilities to enter the l|leased premses in
order to enable himto conply with the notice issued by the
Muni ci pal Commi ssioner. [625 H]

JUDGVMVENT:
ClVIL APPELLATE JURI SDICTION Civil Appeals Nos 915 and
916 of 1972.
Appeal s by Special Leave fromthe Judgnent and Order
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dated the 20-3-1972 of the Bonbay High Court in S.C A Nos.
1686 and 1687 of 1969.

D.V. Patel (In CA 915) R P. Bhatt (CA 916), MP. Sabla.
P.B. Agarwal and B.R Agarwala for the Appellant.

F.S. Nariman, H. C. Tunara and K. J. John for Respondents.
The Judgrment of the Court was delivered by

JASWANT SINGH, J.--These two appeals by special |eave
granted by this Court which are directed against the judg-
ment and order dated 20th March, 1972 of the H gh Court of
Bonbay at Speci al Cvil Applications Nos. 1686 and
1687 of 1969 shall be disposed of by this judgnent.

The subject matter of dispute which has wended its way
to this Court is a godown, being godown No. 2 built on PIot
No. 37 bearing C. S. No. 130, El phinstone Estate at Masjid
Siding Road, Kurla Street, Bonbay-9 which belongs to Port
Trust, Bonbay, Respondent No. 1 in both the above nentioned
appeal s viz. Ms Benett Colenman & Co. got the aforesaid
plot No. 37 as also plot No. 36 on lease from the Port
Trust , Bonbay, on 1st August, 1933 on a yearly rent of Rs.
416.89. On plot No. 37, the said respondent erected sone
godowns which alongw th certain other buildings that had
growmn up in ahaphazard manner and could be described as
slums were destroyed as a result of terrific explosions
which occurred on April 14, 1944 in the Bonbay Docks.
Being of /'the viewthat it was extrenely desirable that
rebuilding in the devastated area should be carried out on
nmodern principles of town planning, the Bombay Minicipa
Corporation '‘by its resolution No. 763 dated 23rd Novenber,
1944, declared its intention to fornulate a town planning
schenme under the provisions of the Bonbay Town Planning Act
of 1915. The Governnent of Bonbay sanctioned the naking of
the Scheme by their resolution No. 5355/33 dated 9th July,
1945 published in Oficial Gazette dated 12th July, 1945.
As the preparation of the scheme was likely to take tinme and
it was necessary to restrain owners of buildings in the
devastated area fromreconstructing them in a haphazard
manner whi ch woul d confli ct

607
with the proposed schenme the Governor of Bonbay in exercise
of the powers vested in himby virtue of the Proclanmation
dat ed 4th Novenber, 1939, issued by himunder section 93
of the Government of India Act, 1935 assuming to _hinself
inter alia all the powers vested by or under. the Govern-
ment of India Act, 1935 in either chanber of the Provin-
cial Legislature made an Act called the City of Bonmbay
(Building Wrks Restriction) Act, 1944 (Bonbay Act, No.
XVII1 of 1944) (hereinafter referred to as 'the Bombay Act
1944'). Section 2 of this Act ordained that unless there
is anything repugnant in the subject or context, words and
expressions used in the Act shall have the sane neaning 'as
in the Principal Act viz. the City of Bonmbay Minicipal Act,
1888 (Bombay |11 1888). Section 3 of this Act prohibited
every person during the period of one year fromthe date of
the comencenent of the Act to do any work of erecting,
re-erecting, constructing, reconstructing, adding to or
altering or repairing any building, wall or other structure
or any part thereof situate in the area bounded on the South
by the northern edge of Carnac Road and Camac bridge, on the
East by the western edge of the Frere Road, on the North by
the sout hern edge of El phi nstone Road and Sandhurst Road and
on the West by the eastern edge of Mohanmdal |y Road, or
| ayi ng out any private street in the said area, except under
the authority of a witten permission granted by the Com
m ssioner and in accordance with such conditions, if any, as
the Comm ssioner might think fit to specify in the perms-
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si on. The proviso to the section authorised the Provincia

Covernment to extend the aforesaid period of one year by
means of notification published in the Oficial Gazette.
In exercise of the power conferred by the proviso, the
CGovernment of Bomnbay extended the period referred to in
section 3 of the Act in respect of the restriction on build-
i ng wor ks wi thout perm ssion upto and inclusive of the

31st day of Decenber, 1946, Section 8 of the Act provided
that the benefit of any witten pernission granted under
section 3 shall be annexed to and shall go with the owner-
ship of the building, wail or other structure or private
street, as the case may be, in respect of which it was
granted and may be enforced by every person in whom that
ownereship is for. the tinme being vested. By nmeans of
notification dated 3rd April, 1946, the Governor of Bonbay
in exercise of the powers conferred on him by sub-section
(2) of section 93 of the Governnent of India Act, 1935 nmmde
a proclamation wth the concurrence of the then Governor
General revoking the aforesaid proclamati on dated 4th Novem
ber, 1939 as subsequently varied by the proclamations dated
the 15th February, 1943 and 20th Novenber, 1945. Section
93 of the CGovernment I'ndia Act, 1935 under which the procla-
mati ons dated the 4th Novenber, 1939, 15th February, 1943,
20th Novenber, 1945 and 3rd April, 1946 were nade provided
as follows :--
"93. Provisions in case of failure of consti-
tutional nachinery:.
(1) If at any time the Governor of a Province
is satisfied that a situation has arisen in
whi ch the Governnent of the Province cannot be
carried - on in accordance wi th the provisions
of this Act, he may by proclanmation
608
(a) declare that Iris functions shall, to
such extent as may be specified in the Procl a-
mati on be exercised by himin his discretion
(b) assune to hinself all or any of the powers
vested in  or exercisable by any Provincia
body or authority, and any such Proclamation
may contain such-incidental and consequentia
provisions as nmay appear to himto be neces-
sary or desirable for giving effect to the
obj ects of the Proclamation, including provi-
sions for suspending in whole or in part the
operation of any provisions of this Act relat-
ing to any Provincial body or authority:

Provi ded that nothing in this
sub-section shal | authorise the Governor to
assune to hinself any of the powers vested in
or exercisable by a H gh Court, 'or to sus-
pend, either in whole or-  in part, the
operation of any provision of this Act relat-
ing to Hi gh Courts.

(2) Any such Procl amation may be revoked or varied by a
subsequent Procl amati on.
(2) A Proclanmation under this section:

(a) shall be conmunicated forthwith to the
Secretary of State and shall be laid by him
bef ore each House of Parlianent;

(b) unless it is a Proclamation revoking a
previ ous Proclamation, shall cease to operate
at the expiration of six nonths :--

Provided that, if and so often as a
resol uti on approving the continuance in force
of such a Proclamation is passed by both




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 7 of 23

Houses of Parlianent, the Proclamation shall

unl ess revoked, continue in forc
ther period of twelve nonths fr
on which wunder this subsect i
ot herwi se have ceased to operate,
Procl amation shall in any case re
for nore than three years.

(4) If the Governor, by a
under this section assumes to
power of the Provincial Legislat
laws, any |law nade by himin the

e for a fur-
omthe. date
on it would

but no such
main in force

Pr ocl amati on
hi nsel f any
ure to nake
exerci se of

that power shall, subject to the terms there-

of , . continue to have effect unti
have el apsed fromthe date on whi
amati on ceases to have effect u
repeal ed or reenacted by Act of t
ate Legislature, and any referenc
to. Provincial Acts, Provincial

or |aws of a Provincial Legislat
construed asincluding a referen
I aw.

Il two years
ch the Proc-
nl ess sooner
he appropri-
e in this Act
aws, or Acts
ure shall be
ce to such a

(5) The functions of the Governor under
this ~section shah be exercised by himin his

di scretion and no Procl ama-
609
tion shall be made by a Governo

r under this

section w thout the concurrence of the Gover-

nor Ceneral in his discretion".

On 23rd Septenber, 1947, the Municipa
Bonbay granted witten perm ssion(Exh. "A) t
No. 1 wunder section 3 of the Bonbay Act, 194
temporary structure in the formof godowns on t

plot No. 37 at C.S. No. 130, Msjid Siding
subject inter alia to the following express con

Commi ssi oner,
0 respondent
4, to raise
he aforesaid
Road, Bonbay
ditions :-

"(a). - The provisions of the Minicipal Act

and bye-1 aws rmade thereunder in
time to time shah be conplied wt
(b) The  Conmi ssioner Iy

force from
h;
at any tine

direct the owner of the said premises to pul

down or renove the work hereby
any portion thereof forthwith or
time as he may prescribe. No
shal | be clai mabl e by or payabl e
Further if any such directions is
with by the owner, the sane nay b
carried out in the manner pro
489(1) (of the Muinicipal Act).

(c) No conmpensation . what soe
for damages | oss or injury, shal
by or payable to the owner or any
in respect of any work carried ou
this permt, if the. building
within (i) the regular line of
(ii) any inmprovenent scheme that
under the provisions of the M
(iii) any town planning schene

permtted or
wi-thin such
conpensati.on
to the owner.
not conplied
e enforced or
vided by s

ver, whet her
be cl ai mabl e
ot her person
t pursuant to
wal | | cones
any street,
may be made
ni-ci pal Act,
that may be

made under Bombay Buil ding Town Pl anning

Act, 1915.
(d) The conditions of this
bind not only the owner of the s
but al so hi s hei rs,
adm ni strators”
Bel ow the permission so granted, it was
behal f of respondent No.1 that the above con
acceptable to it.

permt shall
aid prem ses
execut ors,

endorsed on
ditions were
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Pursuant to the aforesaid perm ssion, the respondent
erected sonme godowns, one of which (godown No.2) was | eased
out by it to Ms Velji Lakshm & Co. the appellant in Appea
No. 915 of 1972 on 21st Decenber, 1953 for a period of
eleven nmonths with effect from 1st February, 1954. The
period of the lease in favour of the said appellant was
extended fromtinme to time on the original terns and condi-
tions with the result that it continued to renmain in occupa-
tion of the prem ses. On 4th Septenber, 1957, the GCovern-
ment of Bomnbay sanctioned what cane to be called the Town
Pl anni ng Borbay City No. 1 (Mandvi and El phi nstone Estates)
Schene under section 51 of the Bonbay Town Planning Act,
1954 (Act XXVII of 1955) which had conme into force on 1st
August, 1957 and fixed 1st of Decenber, 1957 as the date on

whi ch the Schenme would conme into operation. A notification
was published in the Oficial Gazette on 12th

610

Sept enber, 1957 declaring that the laud on which the suit
prem ses stood was affected by the said Schene. It may be
ment’i oned that wunder the aforesaid final scheme which

became a part and parcel of ‘the Bonmbay Town. Planning Act,
1954 by virtue of section 51 (3) of the Act, certain spe-
cial regulations were also made by the arbitrator to contro
devel opnent ~ of the area included in the Schene. On 10th
Sept enber, / 2957, respondent No. 1 issued a notice to the
said appellant calling upon it to quit, vacate and deliver
qui et, vacant and peaceful possession to it of the said
godown. This notice was issued by the respondent on the
grounds that the godown was required by it for its bonafide
use and occupation and the appellant had sublet and/ or
transferred interest-in the godown to soneone else without
the perm ssion of the respondent and infringed the terns and
condi tions of the | ease dated 21st of Decenber, 1953, the
peri od of which had al so expired on 31st of ‘August, 1957.
On 19th Septenber, 1958, the Minici pal Conmi ssioner, Geat-
er Bonbay, issued the follow ng notice (Exh. 'b’) to re-
spondent No. 1 :--
"The Bonbay Munici pal Corporation . Bonbay
Town Pl anning Act, 1954 Town Pl'anni ng  Schene
Bonbay City No. 1.
Notice No. FE/ 221
To
The Times of India
Owmer: Oiginal Plot No.~ 37 Elphinstone
Estate Section.

WHEREAS the Governnent of Bonbay has been pleased to
sanction the above schene under section 51 of the /Bonbay
Town Planning Act, 1954 (XXVIl1 of 1955) on the 4th Septem
ber, 1957 and to fix the 1st Decenber, 1957 as'the date on
which the schenme shall cone into operati on AND WHEREAS t he
Notification relating to such sanction has- been published
under No.. TPB-1064-M Local Self Government and Public
Health Departnment at page 2611 of Part | of the /Bonbay
CGovernment CGazette dated the 12th Septenber, 1957 and ’since
under section 53 of the said Act all rights and liabilities
created by the said Schene shall cone into force from the
1st Decenber- 1057 the date notified 'by Governnent in their
above notification AND WHEREAS you are aware that the |and
delineated in the Schene Plans (which nmay be, inspected, if
necessary at the office of the City Engineer. Town Pl an-
ni ng Schenme No. 1 Bonbay Muni ci pal Corporation) upon which
your tenporary structure stands, is affected by the said
Schene AND WHEREAS all the rights of the local Authority
under the Bonmbay Town Pl anning Act, 1954 and the Bormbay Town
Planning Rules, 1955 are hereby expressly reserved AND
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WHEREAS vyou are permitted under the City of Bonbay (Build-
ing Wrks Restriction) Act, 1944, to erect a tenporary
structure on the terns and conditions nmentioned in the
said pernmt AND WHEREAS you agreed to pull down or renove
the building or

611

work whenever required by ne, to do so, you are hereby
called wupon to pull down and renove the entire building or
work in respect of which perm ssion was granted under Permt
No. 52/1520/ TP dated 23rd Decenber, 1947 on or before 30th
Cctober, 1958 failing which | shall cause the building or
work to be pulled down or renoved under section 489 of the
Bonbay Muni ci pal Corporation Act and shall seek to recover
the costs thereof as provided by that Minicipal Act.

Pl ease note that this notice is being served strictly
with out prejudice to the rights of the local authority
under the Bonbay Town Pl anning Act, 1954 and the Bonbay
Town Planning Rules, 1955 which rights are hereby express-
ly reserved.

Dated this 19th day of Septenber, 1958.
Sd/ -

Muni ci pal Conmi ssi oner

For Greater Bonbay".
On 22nd of February, 1960 respondent No. 1 issued another
notice to Ms Velji Lakhanmsi & Co. calling upon it to. quit,
vacate and /deliver peaceful and vacant possession of the
godown in its occupation within 24 hours fromthe date of

the receipt ' of the notice: Thi s notice of ej ect nent
was i ssued by t he r espondent to. Ms Velji Lakhansi
& Co. on four grounds viz. (a) that it was in arears of

rent from lst Novenber, 1959 at the rate of Rs. 2,500/p.m,
(b) that the prem ses were required by the  respondent for
the i nredi ate purpose of denolition ordered by the Minicipa
Conmi ssi oner for G eater Bonbay, (c) that the appellant had
subl et the premises to Ms Jamadas Bhinji = & Co., the
appel lant in Appeal No. 916 of 1972 agai nst the provisions
of Bonmbay Act LVII of 1947 and (d) that it was profiteering
fromsuch subletting

On Ms Velji Lakhamsi & Co.’s failure to conply wth
respondent No.1's aforesaid notices calling upon it to
vacate the premises, the latter brought a suit in the Court
of Smal | Causes, Bonbay on 18th April, 1960 'for eviction
of the former on the ground that the prem ses were required
under section 13(1) (hhh) of the Bonmbay Rents (Hotel and
Lodgi ng Houses Rates) Control Act, 1947 (hereinafter re-
ferred to as 'the Bonbay Rents Control Act, 1947') for the
i medi at e purpose of denolition ordered by the Local Author-
ity i.e. the Town Pl anning Authorities and the Bonbay Minic-
i pal Corporation or other conpetent authority. Al t hough it
was also averred by respondent No. 1 in the plaint that it
required the prem ses reasonably and bonafide for its own
use and occupation, it abandoned this plea later on. The
said respondent also sought a decree against Ms Vel j
Lakhansi & Co. for Rs. 2,500/- on account of arrears of rent
for the nonth of March, 1960 as also for future nesne prof-
its and costs. Ms Jammadas Bhinji & Co. being in possession
through Ms Velji Lakhansi & Co. of a part of the prem ses
as a sub-tenant, it was also i npl eaded by respondent No. 1
as a defendant to the suit.
612

The suit was contested by the appellants inter alia on

the grounds that respondent No.1's aforesaid notices to.
quit were not valid; that they were not bound by any under-
taking given by respondent No. 1 to the Minicipal Corpora-
tion; that the aforesaid notice (Exh. "B') given by the
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Muni ci pal Corporation to respondent No. 1 did not subsist in
view of the fact that the aforesaid schene havi ng been kept
i n abeyance, the Corporation did not propose to take imredi-
ate action i n pursuance of the notice; that nothing was
outstanding against Ms Velji Lakhansi & Co. by way of
arrears of rent and that Rs. 2,500/p.m claimed by respond-
ent No. 1 was far in excess of the standard rent. On the
pl eadings of the parties, the. trial court franed t he
follow ng issues :--

"1. Is the tenancy of defendant No. 1 not

properly termnated ?

2. Do plaintiffs prove that the prem ses
are required for the inmmediate purpose of
denolition ordered by the local authorities
i-e. the Town Planning Authorities and the
Muni cipality or other conpetent authorities ?
3. To what decree, if any, are the' plaintiffs
entitled ?"

On a consideration of the evidence adduced in the case,
thetrial~ court by its judgrment dated 12th Septenber, 1963
negatived the contentions raised by the appellants and
decreed the suit and ordered the appellants to deliver pos-
session of the suit premises to respondent No. 1 by 11th
Sept enber, 1964, holding that the tenancy of Ms Vel |
Lakhansi & Co. had been validly term nated; that respondent
No. 1 having been served with a notice of denolition by the
local authority, it bhad fulfilled the requisite of the
requi rement. of the premises for the imedi ate purpose of
denolition ‘as contenplated by section 13(1) (hhh) of the
Bonbay Rents Control Act, 1947; that  while clause (hh) of
section 13(1) of the Act relates to landlord s intention to
denol i sh the building of his own volition and to erect a new
bui | di ng, its succeeding clause (hhh) relates to forcible
denolition ordered by the local authority or by a conpe-
tent authority whose powers are not hanpered in any way by
the provisions of the Rent Act; that if the local authority
issued a notice that the premises are required for the
purpose of denolition, it would not then be open either to
the landlord or the tenant, whosoever nmay be in possession
to question the authority trying to seek protection under
the provisions of the Rent Act, and whenever such'a notice
was i ssued, the purpose would have to be taken to be  ime-
diate in spite of the fact that the actual inplenentation of
t he Schene nmay take sone tine. The~ Court further
hel d that as the Scheme had been sanctioned, the Comm ssion-
er who gave the notice (Exh 'B') should be deermed to  have
given it as a competent authority under the Minicipal Act.

Aggri eved by this decision, the appellants in both the
appeal s preferred separate appeals to the appellate Bench of
the Court of Small Causes at Bonbay which were allowed by a
conmon Judgrent dated 10t h Decenber, 1968 with the observa-
tions that the conditions which the Conm ssioner laid down
inthe witten permission (Exh. "A)

613

granted under section 3 of the Bonbay Act, 1944 (nade by the
CGovernor under the proclamation dated 4th Novenber, 1939)
were not analogous to statutory rules and regulations or
bye-l aws; that the said Act which was of tenporary character
havi ng | apsed on 3rd April, 1948, the conm ssioner ceased
to have statutory authority to call upon respondent No. 1 to
denolish the suit prem ses and thus to enforce the condi-
tions nentioned in Exhibit A which also lapsed on the
expiry of the Act and as the notice (Exh. "B') by the Muinic-
i pal Conmi ssioner to respondent No. 1 was not wunder any
statutory power exercisable by himbut was given under the
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contract between himand respondent No. 1, it could not be
called an order within the neaning of section 13(1) (hhh) of
the Bonbay Rents Control Act, 1947 and formthe basis of a
suit for eviction of the appellants fromthe suit premni ses.
The appellate Bench, however, held that there was no sub-
stance in the argunment advanced on behal f of the appellants
that the final scherme having been kept in abeyance, the
requi renment of respondent No. 1 could not be called an
i medi ate purpose of denplition as ordered by the Iloca
aut hority. The appel | ate Bench further remarked that if
the notice (Exh. "B') could be construed as an order under
section 13(1) (hhh) of the Bonbay Rents Control Act, 1947,
the purpose for which respondent No. 1 called upon Ms
Vel ji Lakhansi & Co. to vacate the prem ses would be for
the i medi at e purpose of denolition as ordered by the |oca
aut hority Respondent No. 1 thereupon took the matter to the
H gh Court of Judicature at Bonbay by nmeans of the aforesaid
petitions Nos. 1686 and 1687 of 1969 under Article 227 of
the Constitution. By its judgnment dated 20th March, 1972,
the” Highw Court granted the petitions and set aside the
judgrment and decree passed by the appellate Bench of the
Court of Small Causes-and restored those of the trial Court
hol ding that the notice (Exh. "B') given by the Minicipa
Conmi ssi oner on-19th Septenber, 1958, was clearly an order
of demplition by the conmpetent authority; that if the Com
m ssioner granted any permission to build sone work subject
to certain conditions which he coul d have inposed during the
period in which the restrictions inposed by section 3 of
t he Bombay Act, 1944 were in force, it could not be legiti-
mat el y contended that the person who contravened the condi-
tions by which he was bound coul d not be dealt wth under
sections 5 and 6 of the Act; that the mere fact that re-
spondent no. 1 had agreed to the conditions specified in
Exhibit "A did not in any way affect the | egal consequences
of the perm ssion or the |l egal nature of the power exercised
by the Conm ssioner under section 3 of the Act and that as
long as the structures built under that permission stood,
the Conmi ssioner could have call ed upon respondent No. 1 to
renove the sane; that the Comm ssioner was within his powers
to issue the notice (Exh. "B) dated 19th Septenber, 1958,
and that the trial Court was right in its viewthat the said
notice was an order within the meaning of section 13 (1)
(hhh) of the Bonbay Rents Control Act, 1947. Wth regard
to the appellants’ plea that the notice (Exh. "B*) had | ost
its efficacy as the town planning schene had been held in
abeyance, the Hi gh Court observed :--
"It may be that the town planning
scheme is in abeyance for the very fact that
persons like M. Bhatt's clients are

614

obstructing eviction proceedings filed by the
| andl or ds. It may be that there are very
many other reasons for its abeyance. The

guestion that the Court nust consider under
section 13(1)(hhh) is as to whether the land-
lord is entitled to recover possession as the
prem ses are required for the i mediate pur-
pose of denolition. It may be that sone
| andl ords would like to postpone the renova
of the structure. But where a |landlord bound
by the notice, wants to conply with the notice
issued to himby the Municipal Comn ssioner
without delaying further in the nmatter and
perhaps is eager to co-operate with authori-
ties in enforcing the town planning schene,
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it cannot be, said that he does not require

the prem ses for the purpose of denolition".
It is against the aforesaid judgnent and order of the High
Court that the present appeals are directed.
Appearing in support of the appeals, M Patel and M.
Bhatt, | earned counsel for appellant in C A No. 915 of 1972
and C. A No.916 of 1972 respectively have reiterated al nost
all the contentions raised on behalf of their clients before
the courts below regarding the validity and efficacy of the
notice (Exh. ’'B'). They have strenously urged that the
ground specified in clause (hhh) of sub-section (1) of
section 13 of the Bonmbay Rents Control Act, 1947, on which
the suit out of which the present appeals have arisen was
based could not be called in aid by respondent No. 1 as the
el enents of that clause were not at all satisfied. El abo-
rating their contention, the | earned counsel have canvassed
the following points :--

(1) That the Bonbay Act, 1944, being a
temporary  statute, not governed by the rule
enunci ated in section 7 of the Bonbay Genera
Cl auses Act, having automatically disappeared
or | apsed on the expiry of two years comenc-
ing from3rd April, 1946 on which the afore-
said proclamation  dated 4th Novenber, 1939
made under section 93(1) of the Governnent of
India Act, 1935 ceased to have effect, the
Conmi ssi oner was not conpetent to issue the
notice (Exh. ' B )or take any step to enforce
the conditions inposed by himunder section 3
of  the. Act while granting witten perm s-
sion (Exh. "A") to construct the premises in
guesti on. They -~ have, in support of their
submi ssion, invited our attention to the
decisions of  this Court in S ' Krishnan and
O's. v. The State of Madras (1951 S.C R 621),
The State of Uttar Pradesh v. Seth Jaganander
Das and Os. (A l.R 1954 S.C. 683) and Gop
Chand v. ~ The Delhi Admnistration (1959)
Supp 2 S.C. R 87.

(2) That. the Municipal Conmi ssi oner
Bonbay, having ceased to -have a ~statutory
exi stence on the, expiry of
615

the Bonbay Act, 1944, the notice, Exh.
("B) was a nullity.
(3) That assuming wthout admitting, that the
Muni ci pal Commi ssioner did not become non est
on the | apse of the Bombay Act, 1944 even then
the notice is invalid and ineffective | as
section 489 of the Bonbay Minicipal Corpora-
tion Act, 1883 under which it purports to
have been issued envisages the issue of a
notice only for giving effect tothe requisi-
tion of order made under the sections, sub-
sections and clauses of the Act specified
t her ei n.
(4) That no statutory rule or bye-law having
been rmade under the Bonbay Act, 1944 and the
notice (Exh. ’'B') which was based upon the
agreement contained in Exhibit 'A between the
Muni ci pal Commi ssi oner, Bonbay, and respondent
No. 1 and not on any statutory power exercisa-
bl e by the Commi ssioner, did not constitute an
order as contenplated by clause (hhh) of sub-
section (1 ) of section 13 of the Bonbay Rents
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Control Act, 1947.

(5) That assuming without admtting that the
notice (Exh. 'B') ampunted to an order, stil
cl ause (hhh) of sub-section (1 ) of section 13
of the Bonbay Rents Control Act, 1947 requires
the Court to be satisfied before passing a
decree for eviction of a tenant that the
prem ses are required for the i mediate pur-
pose of demplition ordered by any |ocal au-
thority or other conpetent authority. The
words "satisfied" and "immedi ate purpose of
denolition"™ occurring in the section are very

strong words. They denote that the urgency
shoul d be such as to | eave no room for doubt
that it can brook no delay. The | earned

counsel - have enphasized that in the instant
case, the statenent of P.W Chitaman Krishnaj
L, maya, the Sub Engineer, Bonbay Municipa
Corporation, to the effect that the genera
policy of the Corporation is not to expedite
the demolition unless sone alternative accom
nodation is made for the inmates of the plots
where  the constructions are to be demolished
unequi vocally shows that the prem ses in
question are not really required for the
i medi at e purpose of denolition.
(6) That the final schene having been suspend-
ed and varied, there was no subsisting order
and the requirement of the. premises by the
respondent ‘No. 1 could not be said to. be for
the i medi ate purpose of denolition ordered by
the |l ocal authority so as to pernit the invo-
cation of clause (hhh) of sub-section (1) of
section 13 of the Bombay Rents ' Control Act,
1947.
616

(7) That the notice (Exh. "B)) is ineffec-
tive as under the Town Pl anning Act of 1915
or of 1956 or of 1966, it is local authority
and not the landlord who has' the power to
evict the tenant.

M. Nariman, |earned counsel for respondent  No. -1 has
stoutly conbated and countered all the points raised on
behal f of the. appellants. He has referred usto various
provisions of the Cty of Bombay Municipal Act, 1888, the
Bonbay Act, 1944, the Bonmbay Town Planning Acts, 1915, & 1954
and 1966, the Bonmbay Rents Control Act, 1947 and a nunber  of
authoritative pronouncenents which woul d be adverted to at
appropriate places to show that the Bombay Act, 1944 is
suppl enental to the Bonbay Minicipal Act, 1888; that the
fights acquired and liabilities incurred by virtue of Exhib-
it 'A granted under the Bonbay Act, 1944 were. of abiding
nature and did not lapse with the expiry of the said Act;
that the Municipal Comm ssioner survived the lapse of the
Bonbay Act, 1944 and had plenary powers to enforce the
conditions subject to which permssion (Exh. "A') was grant-
ed and that the. notice (Exh. 'B') which had its genesis in
the statutory provisions is perfectly valid and effective
and constitutes an order within the neaning of clause (hhh)
of sub-section (1) of section 13 of the Bombay Rents Contro
Act. 1947.

We shall deal with the points raised on behalf of the
appel lants in the order in which they have been raised.

Re: Point No. 1 :--This pivotal point canvassed by the
| earned counsel for the appellants though it |ooks attrac-
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tive at first sight cannot stand a close scrutiny. It is
true that the offences committed against a tenporary
statute have, as a general rule, to be prosecuted and pun-
ished before the statute expires and in the absence of a
special provision to the contrary, the crimnal proceedings
whi ch are being taken against a person under the tenporary

statute will ipso facto terminate as soon as the statute
expires. But the anal ogy of crimnal proceedings or physi-
cal constraints cannot, in our opinion, be extended to

rights and liabilities of the kind with which we are con-
cerned here for it is equally well settled that transactions
whi ch are concl uded and conpl eted under the tenporary stat-
ute while the sane was in force often endure and continue in
bei ng despite the expiry of the statute and so do the rights
or obligations acquired or incurred thereunder depending
upon the provisions of the statute and nature and character
of the rights and liabilities. The follow ng observations
at. pages 409& 410 in Craies on Statute Law (Seventh Editi on)
are worth quoting in this connection :--

“The difference between the effect of
the “expiration of a tenporary Act and the
repeal ~of a perpetual Act is pointed out by
Parke B. in Steavenson v. Oiver (1841) 8 M &
W 234, 240, 241. There is a difference
bet ween tenporary statutes and statutes which
are repealed; the latter (except so far as
they relate to transactions already conpleted
under them) becone as if they had never exist-
ed, but w th respect
617

to the former, the extent of the restric-
tions inmposed, and the duration of the provi-
sions, are matters of construction".

It will also be advantageous-in this connection to refer
to Para 720 at page 475, Vol ume 36 of Halsbury's Laws of
England (Third Edition) :--

"720. (| Effect of expiry 'a matter of

construction. The effect of the expiry of a
tenmporary statute is in each case a matter of
construction. There is no presunption that

a statute is to be treated on expiry as dead
for all purposes.”

W are also fortified in our view by the decision of
this Court in Slate of Orissa v. Bhupendra Kunar Bose [1962]
2 Supp. S.C R 380, where while dealingwith "the question
whet her the rights created by Oissa Odinance No. 1 of 1959
promul gated by the Governor validating the election to the
Cuttack Municipality (which had earlier been declared to be
invalid by the H gh Court) and curing the invalidity of the
electoral rolls in respect of other. Minicipalities wer e
of lasting character and endured after the expiry of the
ordi nance, Gajendragadkar, J. (as he then was) speaking for
the Court observed:

“I'n our opinion, it would not be reason-
able to hold that the general rule about - the
effect of the expiration of a tenporary Act on
which M. Chetty relies is inflexible and
adnmits of no exceptions. It is true for
i nstance that offences comitted agai nst
tenmporary Acts must be prosecuted and puni shed

before the Act expires. |If a prosecution has
not ended before that day, as a result of the
termination of the Act, it will ipso facto
terni nate. But is that an inflexible and

universal rule ? In our opinion, what the
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effect of the expiration of a tenporary Act
woul d be nust depend upon the nature of the
right and obligation resulting fromthe provi-
sions of the, tenporary Act and upon their
character whether the said right and liability

are enduring or not ..... In considering the
effect of the expiration of a tenporary stat-
ute, it would be unsafe to lay dowmn any in-

flexible rule. Hthe right created by the
statute is of an enduring character and has
vested in the person, that right cannot be
taken away because the statute by which it was
created has expired. |If a penalty had been
incurred wunder the statute and had been im
posed upon a person, the inposition of the
penalty - woul d survive the expiration of the
statute. ~That appears to be the true |ega
position in the matter ........ In our
opi nion having regard to the object of the
Odinance and to the rights created by the
validating provisions, it would be difficult
to accept the contention that as soon as the
Ordinance expired the validity of the elec-
tions cane to an end and their invalidity was
revived. . The rights created by this Odi-
nance are, in our opinion, very simlar to the
rights with which the court was dealing in the
case of Steavenson and they nmust be held to
endure and, last even after the expiry of the
Ordi nance. ~ The Ordi nane has in terns
618
provi ded that the O der of Court declaring the
elections to the Cuttack Municipality to be
invalid shall be deened to be and always to
have been of no legal effect whatever and that
the said elections are thereby validated.
That being( so, the said elections nust be
deened to have been validly held under-the Act
and the life of the newy elected Minicipality
woul d be governed by the rel evant provisions
of the Act and would not conme to an end  as
soon as the Ordinance expires". (underlining
is ours).
In arriving at his conclusion, the |earned Judge relied on
St eavenson v. Oiver (151 E.R 1024, 1026-1027 and Warren v.
Wndle (1803) 3 East 205, 211-212: 102 ER (K B.) 578.
Steavanson v. OQdiver (supra) related to 6th GCeo. 4,
c 13 3, section 4 whereof provided that every person who
hel d a conmi ssion or warrant as surgeon - or assistant
surgeon in His Majesty’s Navy or Arny, should be entitled to
practise as an apothecary w thout having passed the usua
exam nati on. The statute was tenporary and it expired on
1st August, 1826. It was urged in that case that a /'person
who was entitled to practise as an apothecary under the Act
would lose his right after 1st August, 1826, because there
was no saving provision in the statute and its expiration
woul d bring to an end all the rights and liabilities created
by it. The Court rejected this contention and held that the
person who had acquired a right to practise as an apothe-
cary, without having passed the usual exam nation, by virtue
of the provision of the tenporary Act, would not be deprived
of his right after its expiration. In dealing with the
guesti on about the effect of the expiration of the tenporary
statute, the | earned Judges conposi ng the Bench observed:
"Lord Abinger, C.B.--We are of opinion
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that the replication is good, and there nust
therefore be judgnent for the plaintiff. It
is by no nmeans a consequence of an act of
Parliament’s expiring, that fights acquired
under it should |ikew se expire. Take the
case of a penalty inposed by an act of Parlia-
nment, would not a person who had been gquilty
of the offence upon which the |egislature had
i mposed the penalty while the act was in
force, be liable to pay it after its expira-
tion. The case of a right acquired under the
act is stronger. The 6 Geo. 4, c. 133, pro-
vides, that parties who hold such warrants
shal | be entitled to practise as apothecari es;
and we cannot engraft on the statute a new
qual ification, linmiting that enactnent.

Parke, B.--Then conmes the guestion
whet her the privilege of practising given by
the stat. 6 Geo. 4, referred to in the repli-
cation-is one which continues notw thstanding
the expiration of that statute.. That depends
on the-construction of the tenporary enact-
ment.~ There is a difference between tenporary
statutes and statutes which are repealed, the
l'atter (except so far as they relate to trans-
actions already conpleted under then) becone
as if they had never existed; but
619
with respect to the former, the extent of the
restrictions inposed, and the duration of the
provisions are matters of  construction. e
must therefore look at this act, and see
whether the restriction in the 11th clause,
that the provisions of the statute are only to
last for alinmted tine, is applicable to this
privilege. It seenms to ne that the meaning of
the legislature was, that all assistant sur-
geons, who were such before the 1st of  August,
1826, should be entitled to the sanme  privi-
| eges of practising as apothecaries, as if
they had been in actual practice as~ such . on
the 1st of August, 1815, and that their privi-
lege as such was of an executory nature,
capabl e of being carried into effect after the
1st of August, 18.9.6. Also that part of -the
section relating to the proof by the produc-
tion of a certificate, although the |anguage

of the |egislature becane perfectly illusory,
inasmuch as it left the party to the same node
of proof as before, still the intention was,

that no other proof should be required than
the production of the certificate; although by
using the words, "that the proof shoul d be by
the production of a certificate under the sea

of the corporate body, "the node of proof - was
left as it was before. Wth respect to the
vested interests of those persons who held
warrants as assistant-surgeons in the navy or
any the intention was, that all who were such

either at the time of the passing of the act,
or at any tine before the 1st of August, 1826,
should be in the same position, with respect
to their right to practise as apothecaries, as
if they had been in actual practice as such
bef ore the 1st of August, 1815. | amthe nore
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di sposed to think thus, on the ground that the
penalties given by this act would probably
survive its expiration, and that persons who
violated its provisions nmght afterwards be
puni shed in the way pointed out. If it were
not so, any person who had violated those
provi si ons within six nonths prior to the
expiration of the act, would not be liable to
puni shment at all. It is, however, necessary
to decide that point; it is enough to say that
we think those who were qualified by being
assi stant-surgeons in the navy before the 1st
of ‘August 1826 retained that qualification not
wi t hst andi ng the expiration of the statute.
Al.derson, B.--1 amof the sane opinion.
Wth respect to the difference between the 5th
and 1 st .of August, supposing the latter to be
the <correct date, still the objection would
not be good, for the alteration effected in
this respect by 6th Geo, 4, e. 133, is one of
a permanent nature, and the objection could
only be rendered valid by holding that statute
as one in all respects of a tenporary charac-
ter. But | apprehend that, on the true con-
struction of these acts of Parlianent, those
parts of the 6th Geo. 4, which explain the
provisions of the 55 Geo. 3 are in their own

nature permanent and effectual, notw thstand-
ing the finpal clause, which nakes the act
tenporary. | ndependent |y, = however of this
consideration.| agree in-the opinion already
expressed by any Brother Parke.

620

Rol fe,” B.--The only inportant question
in this case is the last. The 6 Geo. 4, when
it says that the act shall continue in force
till thel ‘st of August next, does not nean
that what is therein enacted should be of no
force, after that day, if it were so, the act
m ght be producti ve of t he gr eat est
injustice ....... | think that although in
one sense this act is not in force, yet-it is
still permanent as to the rights “acquired
under it."

In Warren v. Wndle (supra where the statute, 26 CGeo. 3,
c 108 professed to repeal the statute of 19 Geo. 2, ¢. 35
absolutely though its own provisions, which it substituted
in pl ace of it, were to be only tempor ary, Lord
El | enborough, C.J. held that "a | aw t hough tenporary in sone
of its provisions, nay have a permanent operation in | other
respects”.

The foregoing di scussion nmakes it abundantly clear that
the question as to whether the restrictions, rights and
obligations flowng from the provisions of a_ tenporary
statute which cone to an automatic end by efflux of tine
expire with the expiry of the statute or whether they endure
and survive after the expiry of the statute depends upon the
construction of the statute and the nature and character of
the rights, restrictions and obligations and no rigid or
inflexible rule can be laid down in this behalf. W nust,
therefore, scrutinise the provisions of the tenporary stat-
ute in question viz. the Bonbay Act, 1944 which has |ong
since expired and the permt (Exh. "A') to ascertain as to
whether the restrictions, rights and obligations ari sing
fromany part of it endured and survived after the expiry of
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the Act. The Act, as evident fromits preanble and State-
nent of (Objects and Reasons, was designed to prevent the
growth of buildings in a haphazard fashion which m ght
conflict with the contenplated scheme of systematic town
planning in the aforesaid area devastated by expl osions.
Section 3 of the Act which related to the inposition of
restrictions on building works in the said area including
the plot in question authorised the Minicipal Conmi ssioner
to inpose such conditions as he mght think fit to specify
while granting permission for construction of a building or
a structure. In the instant case, the Minicipal Conm ssion-
er gave perm ssion to the respondents to build

on the plot in question subject to the express condition
that the structures would be pulled down by them whenever
required to do'so to give effect to any inprovenent schene
that might be nade under the Bombay Buil ding Town Pl anning
Act. The rights and obligations flowing fromthe conditions
subject “to which the permssion to build was granted to
respondent No. 1 were annexed to the ownership of the build-
i'ng” for all tine tocone and were not limted the duration
of the Bonbay Act, 1944. Accordingly, we are satisfied that
the provisions of sections 3 and 8 of the Bonbay Act, 1944
were permanent as to the restrictions, rights and obl i ga-
tions inposed, acquired and incurred thereunder. A fortio-
ri, the rights acquired by the Municipal Com ssioner
Greater Bonbay, by virtue of the express conditions inposed
by himwhile granting the permt (Exh. *A) were not subject
to a tine limt and did not-1apse with the expiry of the

Act .
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Al the aforesaid three decisions cited by the |earned
counsel for the apellants are clearly distinguishable. In

the State of Utar Pradesh v. Seth jaganmander Das (supra),
this Court while upholding the order of the H gh Court of
Judi cature at Allahabad quashing the proceedings taken
agai nst the respondent under section 120B, |Indian Pena
Code, read with Rules 81 (4) and 121, 0 the Defence of India
Rules for the alleged violation of clause (2) of the Non-
Ferrous Metals Control Order (1942) held that prosecution
coul d not be conmenced for contravention of the Non-Ferrous
Metals Control Order (1942) after the expiry of the Defence
of India Act wunder which it had been nade because that
woul d anmount to the enforcenent of a dead Act.

Copi Chand v. The Del hi Administration (supra) was also
a crimnal case where this Court set aside the conviction
and sentence of the appellant in three cases for offences
ordinarily triable wunder the warrant case procedure but
which were tried according to the procedure prescribed for
trial of summons cases by Chapter XX of the Code of Crin nal
Procedure. The conviction and sentence were quashed on the
ground that the summons case procedure whi ch had been adopt -
ed for trial of the appellant according to section 36(1) of
the East Punjab Public Safety Act, 1949 coul d not be contin-
ued after the expiry of the Act in the absence of a  saving
clause simlar to section 6 of the General C auses Act.

S. Krishnan & Ors. v. The State of Madras (supra) rel at-
ed to detention under the Preventive Detention (Anendnent)
Act of 1951 and is not germane to the point under considera-
tion.

Consquently we have no hesitation in holding that there
is no nerit in the appellant’s plea that Minicipal Comm s-
sioner, Greater Bonbay was not conpetent after the expiry of
the Bonmbay Act, 1944 to issue the notice (Exh. 'B'] to
respondent No. 1 calling upon it to denolish the prenises in
qguesti on.
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Re. Point No. 2 :--This plea is al so m sconceived. The
Bonbay Act, 1944 was i ndi sputably supplenental to the Bonbay
Muni ci pal Act, 1888 as the latter Act has been clearly
referred to in sections 2 and 6 of the forner Act as "the
Principal Act". Though the former Act was tenporary, the
Muni ci pal Conmi ssioner alluded to therein did not cease to
exist with the expiry of the Act. Being a creature of the
Bonbay Munici pal Corporation Act, 1888, and a functionary
who is required to be appointed fromtine totine in terns
of section 54 of the Act, his Iife did not depend upon the
life of the Bombay Act, 1944. The subnission nmade by the
| earned counsel for the apellants is therefore, repell ed.

Re. Point No. 3 :--There is no substance in this point
as well. A careful perusal of the notice (Exh. 'B') would
show that though it held out a threat to respondent No. 1
that in case it failed to conply with the direction regard-
ing the demolition of ~the entire structure in question
the Municipal Comm ssioner woul d cause the structure to be
pul | ed down-or renoved under section 489 of the
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Bonbay Munici pal Act, it was really issued under the Specia
Regul ati on No. 36 which, as stated earlier, became a part
and parcel of ‘the Bonbay TOm Pl anning Act, 1954, by virtue
of section 51(3) of the Act. The notice ex facie shows that
it was beingissued under the Bonbay Town Planning Act,
1954. It expressly referred to the aforenentioned schene
viz. the Town Planning Bonbay City No. 1 (El phinstone Es-
tate) Schene, the sanction of the Schenme by the Governnent
of Bombay under section 51 of the Bombay Town Pl anning Act,
1954 (Act XXVI| -of 1955), the com nginto. operation of the
Schene with effect from 1st of Decenber, 1957, the publica-
tion of the sanction of the Schene in'the Bonmbay Governnent
Gazette and intimated to respondent  No. 1 that the [and upon
which its premises in question stood was affected by the
Schene. We have, therefore, no doubt in our mnd that the
noti ce was issued under the Special Regulation No. 36. The
fact that reference to section 489 of the ' Minicipal Act,
1888 was erroneously or iincorrectly made in the notice is
immaterial as it is well settled that if the exercise of a
power can be traced to a legitimate source, the fact ‘that it
was purported to have been exercised under a different power
does not vitiate the exercise of the power in guestion. A
reference in this connection nmay usefully be made to the
decisions of this Court in Afzal Ulah v. The State of Uttar
Pradesh(D, J.K Steel Ltd. v. Union-of India(2); N B. Sanja-
na v. Elphinston MII1(3) and HL. Mehra v. Union of
India(4). W feel tenpted at this juncture to reproduce the
foll owi ng observation made by this Court in N B. Sanjana V.
El phinston MII (supra) :--

"Dr. Syed Mohammad is, no doubt, 'well founded
in his contention that if the appellants have
power to issue notice either under rule 10A or
rul e 9(2) (9f the Central ' Excise /Rules,
1944), the fact that the notice refers specif-
ically to a particular rule, which may not be

applicable, wll not nake the notice invalid
on that ground as has been held by this Court
in J.K Steel Ltd. v. Union of I ndi a
(supra).

Testing the notice (Exh. "B') fromthe point of view of
the existence of the power of the Commi ssioner to issue it,
we are convinced that he enjoyed the power in full neasure
and the challenge to the validity of the notice on the
ground of lack of power in the Conmi ssioner is wholly unjus-
tified.
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Re. Point No. 4:--This point is also devoid of
subst ance. Though no statutory rule or bye-law appears to
have been nade under the Bombay Act, 1944, the Muinicipa
Conmi ssi oner had plenary power under section 3 of the Act
to authorise by neans of a witten perm ssion the construc-
tion of any building or structure in the area described in
the Schedule to the Act subject to such conditions, if any,
as he nmight have thought fit to specify in the pernission
The perm ssion (Exh. "A') having been granted subject to the
express condition that the plaintiff shall pull down or
renove the tenporary
(1) [21964] 4 S.C.R 991, 1000. (2) [1969] 2 S.C R 481, 505.
(3) [1971] 3 S.C R 506, 515. (4) [1975] 1 S.C. R 138, 149.
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structure in question whenever called upon to do so and the
same havi ng been annexed to and made to go Wth the owner-
ship of the structure in respect whereof, it was granted by
virtue ~of section 8 of the Bonbay Act, 1944, it could be
enforced by the Muinicipal Conmm ssioner under Regulations
Nos.” 36 and 38 of the Special Regulations nade by the
Arbitrator which,  as already stated, becare a part and
parcel of the Bombay Town Pl anning Act, 1954 by virtue of
section 51(3) of the Act as al so under section 55(1)(a)read
with Rule 28 made under section 87 of the Act. The Specia
Regul ations Nos. 36 and 38 as well as section 55 of the
BOnbay Town Pl anning Act, 1954 and Rul e 28 nade under sec-
tion 87 of the Act are reproduced below for facility of
reference :--

"Regul ation No. 36 :--All tenporary structures
within the boundaries of a final plot i.e.
those which have been permtted to be con-
structed by the Muinicipal Corporation under
section 15 of the Bombay T.P. Act subject to a
condi tion or under an agreenment whereby such
structures have to be renoved by the owners
concerned at their cost whenever called upon
to do so, by the Municipal Corporation, shal
be so renopved within a period of two vyears
from the date the final -scheme cones into
force.

Provi ded, however, that this limt may
be extended by the Mimnicipal Conm ssioner “in
cases where genui ne hardship may be caused to
the owners concerned in conplying with this
regul ation for reasons beyond their contro
and provided further that such an extension
shall not be granted save in exceptiona
cases.

Regul ation No. 38 :--Any person contra-
vening any o[ the aforesaid regulations or any
of the provisions of the schenme, shall, 'on
being convicted for such contravention, be
liable to fine which may extend to Rs. 1,000/ -
(One thousand) and in 'the case of — continuing
contravention of the aforesaid provisions, he
shall be liable to an additional fine which
may extend to Rs. 10/- (Ten) for each day
during which such contravention conti nues
after conviction for the first such contraven-
tion.

Section 55 of the Bonbay Town Pl anning
Act, 1954--
(1) On and after the day on which the fina
schene cones into force the local authority
may after giving the prescribed notice and in
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accordance with the provisions of the schene
(a) renmove, pull down, or alter any buil d-

ing or other work in the area included in the

scheme which is such as to contravene the

schene or in the erection or carrying out of

which any provision of the schenme has not

been conplied wth;

(b) * * *

(2) Any expenses incurred by the |oca
authority under this section may be recovered
fromthe persons in default
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or fromthe owner of the plot in the manner
provided for the recovery of suns due to the
[ ocal “authority under the provisions of this
Act .

(3)If any question arises as to whether
any building or work contravenes a town-plan-
ning schene, ........ it shall be referred
to the State Governnent or any officer autho-
rised by the State Governnment in this behalf
and the-decision of the State Government or of

the officer, as the case may be, shall be
final and conclusive and binding on all per-
sons.

Rul e 38 made under section 87 of the Bonbay
Town Planning ~Act, 1954---Before renoving,
pul I i ng down oraltering any building or other
work or executing any work under subsection
(1) of ~section 55, a local authority shah
serve a notice on the owner or occupier of the
buil ding or work, ‘as the case may be, <calling
upon himto renove, pull down or alter such
buil ding or wrk or execute such work wthin
such reasonable tine as may be 'specified in
the notice and intimating himthe intention of
the local (authority to do so on failure to
conply with the requirenment of the notice."

The conclusion is, therefore, inescapable that the
direction in the notice (Exh. 'B) for denolition ‘of  the
prem ses in question which clearly had its genesis in ‘the
aforesaid statutory provisions did constitute an order
within the neaning of clause (hhh) of sub-section (1) of
section 13 of the Bonbay Rents Control Act, 1947 and the
appel l ants’ plea that no statutory-rule or bye-law having
been nmade under the Bonbay Act, 1944 and the notice /(Exh:
"B’) not being based On any statutory power exercisable /by
the Commi ssioner did not constitute such an order is wholly
unt enabl e.

Re: Point No. 5 :--In face of the findings of the Rent
Courts i.e. Court of Small Causes, Bonbay as also of the
appel l ate Bench of that Court which are courts of specia
and exclusive jurisdiction that the prenmises in question are
required for the inmedi ate purpose of denolition, we think
it is not open to the appellants to raise the point before
us. That apart what is sought to be urged before us cannot
be sustained in view of the fact that the ground specified
in clause (hhh) of sub-section (1) of section 13 of the
Bonbay Rents Control Act, 1947 does not stand on the same
footing as the ground specified inits preceding clause
viz. clause (hh). \Wereas clause (hh) which. appears to
have been enacted with a viewto provide better and nore
housi ng acconmodation in the interest of the public relates
to a landlord' s bonafide intention to denolish the building
of his own volition and to erect a new building in its
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pl ace, clause (hhh) which was inserted by Bonbay Act 61 of
1953 inter alia to prevent a |andlord or a tenant from
i mpedi ng the town inprovenment or town planning scheme which
is presumed to be in public interest relates to conpul sory
denolition ordered by a local or conpetent authority. It is
because of this difference that the ground specified in
clause (hhh) is not subject to the conditions and restric-
tions enbodied in sub-section (3A) of see-
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l[ion 13 and sections 17A, 17B and 17C of the Bonbay Rents
Control Act, 1947. It is sufficient to satisfy the re-

qui rement of the ground specified in this clause that the
order of denmplition is issued by the local or conpetent
authority in exercise of the powers vested init and the
order discloses that in the opinion of the |ocal or conpe-
tent authority, the premises are required for the i medi ate.
pur pose of “denolition.

The ~statement of P.W Chitaman Krishnaji Limaya, Sub-
Engi neer, Bonmbay Muni cipal Corporation nade nearly fourteen
years ago to the effect that "the general policy of Corpora-
tion is not to expedite the denmolition unless sonme alterna-
tive accomodation is made for the inmates of the plots
where the constructions are to be denolished" on which
strong reliance i's placed on behalf of the appellants has no
rel evance for our purpose as the. instructions on which the
statenment was based related to the period between 1st July,
1962 and 31st Decenber, 1962. W are, therefore, of opin-
ion that there is no force, in point No.5.

Re: Point No. 6 :--This point needs consideration under
two heads viz. suspensi on of the Schene and variation of
t he Schene.

Suspension of the Schenme: It is no doubt true that the
request’ of the Corporation, the State Governnment has, by
its notification No. TPB 1073/33184 published in the Govern-
ment Cazette dated 25th July, 1974, suspended certain
regul ati ons of the principal” Scheme but this suspension has
not the sane effect as withdrawal or abandonnent of the
schene which admittedly has not been done. VWat s nore
significant is that there has not been a total or wholesale
suspensi on of all the regulations by virtue of the aforesaid

notification. On the contrary, the Government ~has been
careful enough to allow regul ations Nos 36 and 38 besides
sonme others to continue. Thus the regulations which are

material for our purpose having been specifically saved, the
notice (Exh 'B). is immune fromthe inpact of the aforesaid
notification.

Variation of the Schene: Though thereis a proposal for
variation of the Principal Schene, the sane has not so far
materialized. As to what shape the variation will ultimtely
assune is purely a matter of guess work. As such, until it
is actually carried into effect, the proposed variation |is
of no legal consequence and the case has to be decided
keeping in viewits own facts and circunstances and the
rel evant |aw as at present in existence. In. WIllow Wen
Canal Carrying Co. Ltd. v. British Transport Conm ssion(1),
it was held that the plaintiffs were entitled to have their
action tried according to lawas in force and the court
woul d not take into account the possible effect of a bil
before the Parliament which may never becone a law or if
passed into |aw may contain provisions which ultimately do
not effect the rights of the parties before the Court.

Re: Point No. 7: --This point is also devoid of nerit.
Not hing has been brought to our notice on behalf of the
appel lants to showthat it is the local authority and not
the I andl ord who has the power to evict the tenant on the
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ground specified in clause (hhh) of sub-section

(1) [1956] 1 Al E.R 567.
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(1) of Section 13 of the Bonbay Rents Control Act, 1947.
Moreover the subm ssion nade on behalf of the appellants
conveni ently overl ooks the provisions of Section 507 of the
Bonbay Munici pal Corporation Act, 1888 where under the | and-
lord can get an order against the tenant to allow him (the
l andl ord) reasonable facilities to enter the |eased prem
ises in order to enable himto conply with the notice issued
by the Munici pal Comm ssi oner.

For the foregoing reasons, there is no merit in any of
the points raised by the appellants. Consequently, the
appeals fail and are hereby dism ssed but in view of the
circunstances of the case without any order as to costs.
Respondent No. 1-shall not, however, as agreed to on its
behal f, evict the appellants till the end of the year, 1977
A.D. unless it is required by the Minicipal Comm ssioner at
any tine before that date to pull down the premses in
guestion-in inplenentation of the schene.

P.B. R Appeal s di snmi ssed.
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