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Dr. ARIJIT PASAYAT & S. H. KAPADI A

JUDGVENT:
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(Arising Qut of S.L:/P. (Crl.) No.2581 of 2006)

Dr. ARIJIT PASAYAT, J.

Leave granted.

Appel | ant along with two-others faced trial for alleged
conmi ssi on of offence puni shabl e under Section 302 read with
Section 34 of the Indian Penal Code, 1860 (in short the 'IPC).
The trial court found each of the accused persons guilty and
convi cted each to undergo rigorous inprisonnent for life and
to pay a fine of Rs.500/- each with default stipulation. The
conviction and the sentence were chal l.enged by the three
accused persons in appeal before the Bombay H gh Court,

Aur angabad Bench. By the inpugned judgnent the Hi gh

Court set aside the conviction of the co-accused i.e. accused
no. 2 and accused no.3 before the trial court. However, the
appeal filed by the appellant was dismissed.

Background facts in a nutshell are as foll ows:

The incident in question was alleged to have taken place

on 22.01.2002. It was reported to Police Station, Newasa by
Nar si ngh Mohan Gavane (PWJ5) by his conplaint (Exh-21). On
this conplaint, ASI Laxman Pawar (PW 10) registered an

of f ence puni shabl e under section 302 | PC vide CR No.17/02.
Further investigation was conducted by Police |nspector
Pandhari nath Kedare (PW11).

On 22.01.2002 between 2.30 to 3.00 pmnear the field of

accused no. 1-appell ant on the bank of Godavari river within

the jurisdiction of village Gl nimb, Mbohan Gavane (hereinafter
referred to as the 'deceased’) along with his famly nenbers

i ncluding his sons Narsing (PW5), Devising (PW6) and his

wi fe Chandrabhaga (PW9) was staying on the bank of river by
erecting a hut. Accused persons whose land is also on the side
of bank of river, had their farmhouse in their field. Deceased
was mai nly doing a business of fishing. The deceased and his
fam ly menbers used to plant waternelons in the alluvia

| and. The accused claimng to be the owners of the said | and
used to take objection to the deceased and his fam |y nmenbers
and were giving threat to kill in case they cultivate that alluvia
and. On the day of incident, Narsing (PW5) had gone to the
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river to catch fish. His brother Devising (PW6) had gone in
the village on a cycle to fetch fertiliser. Their nother
Chandr abhaga (PW9) along with her daughter-in-Ilaw was

| ooking after their watermelon crop and were busy in cutting
grass. Deceased Mbhan was taking his cattle towards the well.
VWil e he was proceeding fromthe field of accused persons,
accused- appel | ant Ranki shan rushed towards hi m havi ng an

axe. H's sons Sadashiv and Kakasaheb al so rushed towards
deceased while uttering abuses. That tine, they were having
swords in their hand. Deceased was caught hold by accused
nos.2 and 3, who threw himdown on the ground. Thereafter,
accused no.1 inflicted a bl ow by axe on the head of the
deceased. This incident was w tnessed by Narsing (PW5) as
wel | as Chandrabhaga (PW9) who were at sone di stance.

They inmmediately rushedto the spot. Before their arrival,
accused had left the spot and ran away. Devising (PW6) who
was conming towards-the field had seen the accused who were
runni ng away fromthe spot. Deceased was unconscious. Wth
the help of one Shivaji Mile, Narsing (PW5) took deceased
Mohan to the village and fromthe village, he carried himto a
doctor at Sal bat pur. However, on the way, deceased Mhan
succunbed to the injuries and Dr. Prai had Nagargoje (PW)
decl ared hi m dead. Thereafter, conplaint (Exh-21) was | odged
and offence was regi'stered.

On conpl etion of investigation, the charge sheet was
placed. In trial, each of the accused persons was found guilty,
convi cted and sentenced as aforesaid.

Before the Hi gh Court the stand taken by the accused

was that the evidence of the so called eye witnesses clearly
show that they are exaggerated, full of “holes and do not depict
a correct position of the factual scenario. The role of accused
Nos. 2 and 3 was not established. In any event, the occurrence
took place because of the fact that the deceased had
encroached on the | and of the accused-appellant and in spite

of being told not to encroach upon his | and, he repeatedly
cane upon the land and created disturbances. Further, a

singl e bl ow was given and Section 302 | PC was ruled out. The

H gh Court had found substance in the stand taken by the
accused persons so far as the A2 and A3 are concerned, but
found the evidence to be adequate so far as Al is concerned.
Accordingly, the appeal filed by the present appellant was

di sm ssed

The stand taken before the H gh Court was reiterated by

| earned counsel for the appellant before this Court.
Additionally, it was submitted that a single blow was given,
and there was no pre-neditation. In fact, when the accused
found that the deceased was encroachi ng upon his |and, who
did not stop in spite of being told repeatedly not ‘to do so, and
did not pay any heed, and thereafter the blow was allegedly
given. Since the H gh Court accepted that A2 and A3 had
been falsely inplicated, in essence, evidence which was

di scarded bei ng exaggerated and untrustworthy, so far as the
ot her accused persons are concerned, has been relied upon to
convi ct the accused.

The assault undi sputedly was given on the course of the
sudden quarrel, without pre-mutation and w thout the
accused taki ng any undue advant age.

Learned counsel for the respondent-State supported the
j udgrment of the Hi gh Court.
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The Fourth Exception of Section 300, |IPC covers acts

done in a sudden fight. The said exception deals with a case
of prosecution not covered by the first exception, after which
its place woul d have been nore appropriate. The exception is

f ounded upon the sane principle, for in both there is absence
of prenmeditation. But, while in the case of Exception 1 there is
total deprivation of self-control, in case of Exception 4, there is
only that heat of passion which clouds nmen’'s sober reason and
urges themto deeds which they would not otherw se do.

There is provocation in Exception 4 as in Exception 1; but the
injury done is not the direct consequence of that provocation
In fact Exception 4 deals with cases in which notw thstanding
that a bl ow nmay have been struck, or sone provocation given
inthe origin of the dispute or in whatever way the quarrel nay
have originated, yet the subsequent conduct of both parties
puts themin respect of guilt upon equal footing. A ’'sudden
fight’ inplies mutual provocati.on and bl ows on each side. The
hom ci de comm tted is then clearly not traceable to unilatera
provocation, nor in- such cases could the whol e blame be

pl aced on one side. For if it were so, the Exception nore
appropriately applicable woul d be Exception 1.

The hel p of Exception 4 can be invoked if death is caused

(a) without preneditation, (b) in a sudden fight; (c) w thout the
of fender’ s havi ng taken undue advantage or acted in a cruel or
unusual manner; and (d) the fight nust have been with the

person killed. To bring a case within Exception 4 all the
ingredients nentioned in it nust be found. It is to be noted
that the 'fight' occurring in Exception 4 to Section 300, IPCis
not defined in the IPC It takes two to makea fight. Heat of
passion requires that there nust be no tinme for the passions

to cool down and in this case, the parties have worked
thenselves into a fury on account of the verbal altercation in
the beginning. A fight is a conmbat between two and nore

persons whether with or w thout weapons. It is not possible to
enunci ate any general rule as to what shall be deened to be a
sudden quarrel. It is a question of fact and whether a quarre

i s sudden or not must necessarily depend upon the proved

facts of each case. For the application of Exception'4, it is not
sufficient to show that there was a sudden quarrel and there

was no prenmeditation. It nust further be shown that the

of fender has not taken undue advantage or acted in cruel or
unusual manner. The expression 'undue advantage' as used

in the provision nmeans 'unfair advantage’

Were the of fender takes undue advantage or has acted
in a cruel or unusual manner, the benefit of Exception 4
cannot be given to him [|f the weapon used or the manner of
attack by the assailant is out of all proportion, that
circunst ance nust be taken into consideration to decide
whet her undue advantage has been taken. In Kikar Singh v.
State of Rajasthan (AR 1993 SC 2426) it was held that if the
accused used deadl y weapons agai nst the unarnmed man and
struck a blow on the head it nmust be held that using the bl ows
with the know edge that they were likely to cause death, he
had taken undue advant age.

The above position was highlighted by this Court in
Babul al Bhagwan Khandare and Anr. v. State of Mharashtra
[ 2005 (10) SCC 404].

When t he background facts are considered on the
touchstone of a legal principle as set out above, the inevitable
conclusion is that the conviction needs to be altered to be one
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under Section 304 Part | IPC instead of 302 | PC as was held

by the trial court and the H gh Court. Custodial sentence of 10
years woul d suffice. The appeal is allowed to the aforesaid
extent.




