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PETI TI ONER
DR S. K. KACKER

Vs.
RESPONDENT:
ALL | NDI A | NSTI TUTE OF MEDI CAL SCI ENCES& ORS
DATE OF JUDGVENT: 04/ 09/ 1996
BENCH
RAMASWAMY, K
BENCH
RAMASVWAMY, K

FAI ZAN UDDI N (J)

ACT:
HEADNOTE:
JUDGVENT:
ORDER

Leave granted.

VWile nr. S.N. Kacker, an emnent professor in
O or phi nol arynol ogy, was working as professor and ' Head of
t he ENT Depart nment in t he respondent - Al | M5, an

advertisenment had conme to be nade on June 29, 1990 for
appoi ntnent to one post of Director of the AlIM on regul ar
basis. Pursuant thereto, he had applied for and was sel ected
by the Conmittee for appointnment ‘as a Professor. He canme to
be appointed by the Institute Body with the concurrence of
the Government of India. He assured the office on October
11, 1990 a for a period of five years; H s tenure cane to an
end on Cctober 15, 1995. W are not  concerned with the
interlude of his tenure being not extended as an interim
Director pending regul ar selection. The question that
energes for consideration is: whether on expiry of five
years’ tenure as Director, he would be entitled to go back
as a Professor and Head of the ENT Departnent till he
attains his superannuation on July 31, 1998? Wen he filed
wit petition in the H gh Court seeking one of the above
reliefs, the Division Bench of the Hgh Court in the
i mpugned judgnent nmde on July 19, 1996 in Wit Petition
No. 3865/ 95 has rejected his claim holding “that on
appoi ntnent as Director, he ceased to be a Professor and he
could not revcrt to the ENT Department. Thus, this appeal by
speci al | eave.

Shri Arun Jaitley, |earned senior counsel appearing for
the appellant has elaborately argued the case. Shri D.D
Thakur, learned senior counsel and Ms. Mikta Gupta, |earned
counsel for the respondents have resisted the contentions.
The question arises: whether the appellant on ceasing to be
a Director on and from Cct ober 15, 1995 could revert to and
continue in the post of Professor of the ENT Departnent till
he attains the superannuation? The main enphasis laid by
Shri Jaitley is that the post of Director is not a pernanent
post. As per Regulation 22 of the Regul ations of the All M5,
there are only two categories of posts, nanely, permanent
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post and tenporary post; the tenure post is neither a
per manent post nor a tenporary post and that, therefore, on
conpletion of his tenure as Director, he is entitled to
revert to the post of Professor as Head of the Department in
the ENT Departrment. In his absence, one Dr.R  Ghosh was
appoi nted as Professor and Head of the Departnent while the
appel | ant retained his post as a Professor as disclosed from
the Resolution passed by the Governing Body and approved by
the Institute Body. The appellant, therefore, had not ceased
to be a Professor. In that behalf, he laid great enphasis on
Regul ati on 30A of the Recul ati ons which envi sages putting an
end to the tenure post either by the Institute Body by
giving notice of three nonths or pay in lieu thereof or on
the incunbent’s hinself ceasing to be a Director voluntarily

giving three nonths' notice. It would, therefore, indicate
that the post of Director is not a permanent post. Thereby,
the appellant had not lost his lien in the post as a

pr of essor ~and Head of the ENT Perartnent.

Shri /Thakur, —on the other hand, contended that even
assum ng that the appellant ~was permitted to continue as a
Prof essor -and —Head of the ENT ~Departnment, it is only on
account of the nutuality of the functioning of the two posts
wi thout there being inconmpatibility in the discharge of
duties, that he was permitted to continue as Professor, but
his primary appointnent was to the post of Director of the
Institute and that, therefore, he could not continue as
Prof essor after he assunmed office as Director, so as to get
reverted to the post of Professor and Head of the ENT
Department of the Institute on expiry of tenure in the post
of Director. Ms. @Qupta further contended for the
respondent-Al I M5 that the Fundanental Rules apply to the
Al Il M5; no pernmanent Governnent servant could continue on two
per manent posts sinultaneously; the advertisenment itself
indicated that the post of Director is a permanent post;
though it is a tenure
post on selections he was appointed on probation for a
peri od of one year and thereafter, he nust be deened to have
been permanently appointed on his appointnment on pernmanent
basis as a Director, he ceased to be a Professor and Head of
the Department of the ENT Departnent and that, therefore, he
cannot revert to the post of Professor and Head of the ENT
Department. In support thereof, she places strong reliance
on the observations of this Court in Dr.L.P. vs. Union of
India & Os. [(1992) 3 SCC 526 para 16].

In view of the respective contentions, the question for
consideration is: whether the view taken by the High Court
is correct inlaw? It is not necessary to recapitulate the
admtted facts as narrated hereinbefore. The appellant,
whi |l e working as Head of the Departnment and Professor of the
ENT Departnent, was selected by the Selection Committee for
appointnent as Director if the AIIMS. It is also an-adnitted
position that any Professor in India is entitled to apply
for and seek selection to the post of Director. It is a
sel ection post to be filled by competition in the open
mar ket, Therefore, once a Director is selected and appointed
with the concurrence of the Central CGovernnent, it becones
an independent pernanent appointrment. It is seen that the
advertisenent itself <clearly indicated that the incunbent
woul d be on probation for one year, It is also an admtted
position that the appointnent to the post of Director is a
tenure post for a period of five years. Thus, it is a
per manent post.

The question, therefore, is: whether, on conpletion of
the period of five years, the incunbent would revert to his
parent post? It is seen that the appellant came to be
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sel ected while he was working in the post of Professor and
Head of the ENT Departnent. Take for instance, a doctor who
is selected fromoutside the Institute fromanywhere in the
country; on his appointrment, wunless he is pernmitted by his
appoi nting authority to go on tenure basis with a right to
revert to the parent departnment, he cannot claimto retain
his post in his original appointnment: at the sane tine, he
can be a pernanent Governnent servant in the Centra
Government with the AIIMS. In this behalf, it is relevant to
note few Fundanental Rules. Rule 9(13) defineg 'Lien’ to
nmean the title of a CGover nirent servant to hol d
substantively, either imediately or on the termnation of a
period or periods of absence, a permanent post, including a
tenure post, to which he has been appointed substantively.
Ther ef or e, i f a Gover nient servant is appoi nt ed
substantively to a permanent. post or a tenure post, he
becones Governnment servant for the purposes of his tenure in
that post. Consequently, he is entitled to retain the lien
on that post.

Rul e 9 (30A) defines 'Tenure Post’, to nean a pernmanent
post whi ch _an-individual Governnent servant nay not hold for
nore than a limted period: Rule 13(2) prescribes the
procedure of retention of ~lien in parent Departnent in the
case of Government” servants getting enmployed in other
Departnments. Clause [2] (2) thereof reads that "in the case
of permanent government servants, their lien may be retained
in the parent Departnment/Ofice fora period of two years.
They should either revert to the parent Departrment/ O fice
within that period or resign from the parent - Departnent/
Ofice at the end of that period. An undertaking to abide by
these conditions may be taken from themat the tine of
forwardi ng the applications to other Departnents/COifices."

Rule 14-A(a) which was heavily

relied on by Shri Jaitely reads as

under : -

"Except as provided in clauses (c)

and (d) of this rule and Rule 97, a

CGovernment servant’s |lien on a post

may, in no ci rcunst ances, be

terminated even wth his consent,

if the result will be to | eave him

without a Ilien or a suspended |lien

upon a pernmanent post."

The contention of Shri Jaitley is that since the
appointnent to the post of Director is on tenporary basis,
the appellant cannot be allowed to Ileave his lien in the
per manent post held as Professor and Head of the ENT
Department. W do not find that his contentionis justified.
Here is a case where, when the Governnment servant is either
on deputation or on |eave or on any other assignnent, during
the absence of his service on the post, he cannot be all owed
to leave without lien upon the permanent post. On his
appointnent as Director which is a pernmanent post ‘and a
tenure post, he cannot continue to hold his parent post,
nanely, he cannot hold two posts, viz. of Director as well
as of Pr of essor and Head of t he ENT Depart ment ,
simul taneously. In this behalf, clause (d) 4 of FR 14-Ais
rel evant; it reads as under

"A Governnent servant’s lien on a

post shall stand terminated on his
acquiring a lien on a parent post
(whet her under t he Centra

Government or a State Government)
outside the cadre on which he is
borne. "
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It would indicate that on appointnent to a pernmanent
post, be it under the Central Governnent or the State
Government, outside the cadre on which he is borne, his lien
on the previous pernanent post stands terminated on his
acquiring a lien in a permanent post The post of Director is
not in the sane cadre as the post of Professor in the All N5
The post of Director is the Head of the AIIMS and it is
i ndependent of all the Departnments. The Director is enjoined
to supervise not only the administrative work of the AllM
but also its managenent for and on behalf of the Institute
Body. Therefore, on his appointnent to the permanent post as
a Director, he lost his |lien on the post as a Professor and
Head of the ENT Departnent. Resultantly, when the tenure of
the appellant had expired —on/by efflux of tine or in case
any of the eventualities nentioned in Regulation 30-A had
happened, he cannot revert to the post of Professor and of
the Department.

InDr.L.P. ~Agarwal’s case (supra), it is seen fromthe
facts that Dr.Agarwal cane to be appointed as a Professor of
Ooht hal nol ogy and” the Director of the Institute. It was a
conposite-appointnent. Thereafter, when he was compul sorily
retired as a Professor,”  the question arose: whether his
tenure Post as a Director had al so automatically come to a
termnus? In that behalf, this Court had considered the
guestion and had /'held in paragraph 16 thus: "Even an
outsider (not an existing enployee of All MS) can be sel ected
and appointed to the post of Director. Can such person be
retired pre-maturely ' curtailing his tenure of five years?
Qobviously not." It wuld thus be clear that —an incunbent
appointed to the post  of Drector is governed by the
Fundanental Rules and he is independent of the tenure which
he holds in any other post either on pernmanent or tenporary
basis. Accordingly, on his ceasing to be a Director, he does
not have the right to fall back upon the previous permanent
post held by him as Professor and Head of the ENT
Depar t ment .

Shri Jaitley placed strong reliance on the resol utions
passed by the Governing Council permtting the appellant to
continue as Professor and Head of the Departnent and
approval thereof by the Institute Body. That was also
reflected in the counter-affidavit filed by the Union  of
India indicating that his superannuati on as Professor is on
July 31, 1998. That would nmean that he was allowed to
continue as a Professor and that, therefore, he is entitled
to revert as Professor and Head of the Departnent. It is
true that such resolutions cane to be passed. The question
however, is: whether such resolutions have statutory basis?
They are by their very nature administrative | resolutions
passed by the authorities When, admttedly, Dr.Kacker 'is a
per manent Governnment servant governed by the Fundanenta
Rul es, he cannot hold two substantive posts at ‘the sane
time, nanely, the post of Professor and Head of the
Department and also the post of Director. In viewof the
findings recorded hereinbefore, the appellant lost his lien
in the post of Professor and Head of the ENT Departnent. on
his substantive appointnent to the post of Director.
Therefore, such resolutions which are inconsistent with the
statutory rules have no role to play nor do they have any
| egal efficacy. The adm nistrative instructions would only
suppl enent the yawning gaps in the statutes but cannot
supplant the law. The resolution is, therefore, a self-
serving one wthout |egal back-up

Thus considered, we are of the view, though for
diffarent reasons, that the Hi gh Court was right in holding
that the appellant cannot revert as Professor and Head of
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the ENT Department, on his ceasing to be the Director of
Al l M5

Shri  Jaitley has stated that consequent wupon the
di sposal of this case, the appellant is required to vacate
the bungal ow in his occupation which continues to be in his
possessi on pursuant to the interimdirection granted by the
H gh Court. He states that the appellant has already
requested his tenant to give vacant possession of his
personal house and the tenant has witten that he would
vacate by COctober 31, 1996. Therefore, he requests that a
direction may be given to AIIM5S to allow himto continue to
be in possession of the bungalow till Cctober 31, 1996. Shri
Thakur has, however stated that on the instructions obtained
fromthe Governnent, he had persuaded the Departnent to
allow the appellant to continue but he has already
overstayed in the premises. Since a new incunbent is
appoi nted, he hasto take possession of the office-cum
resi dence for the discharge of his duties as Director.
Therefore, it would be difficult.to allowhim to retain
prem ses in his occupation, but he would try to persuade the
Al M5 to provide alternative acconodation, if available. W
hope and trust that Al I'M5 woul d consider in all earnestness
the request of the appellant to give him any other
acconmodation in the premses till Cctober, 31, 1996 on
whi ch date he has undertaken to vacate even that alternative
accommodat i on.

The appeal is accordingly disnmssed, but, in the
ci rcunst ances, w thout costs.




