http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 6

PETI TI ONER
STATE OF PUNJAB

Vs.

RESPONDENT:
SURAJ PARKASH KAPUR, ETC.

DATE OF JUDGVENT:
04/ 05/ 1961

BENCH

SUBBARAO, K.
BENCH

SUBBARAO, K.
KAPUR, J. L.

H DAYATULLAH, M
SHAH, J.C.
DAYAL, RAGHUBAR

Cl TATI O\

1963 AIR 507 1962 SCR Supl. (2) 711
Cl TATOR | NFO :

RF 1973 SC2344 (2)

RF 1979 SC1328 (16)

ACT:

Evacuee Property Lands allotted to evacuee by Custodi an-
Government notification for consolidation of ~ hol di ngs-Draft
schenme by Consolidation Oficer Substituting |ands by |ands
of less value on Governnent direction-Validity of. schene
Application for issue of wit by allottee-Mintainability-
East Punjab Holdings (Consolidation .and Prevention of
Fragmentation) Act, 1948 (East Punjab 50 of 1948), 'S. 14-
Di spl aced Persons (Conpensation and Rehabilitation) Act,
1954 (44 of 1954), SS. 10, 12--Admnistration of Evacuee
Property (Central) Rules, 1950, r. 14(6)-Constitution of
India, Art. 220.
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HEADNOTE:

The respondents, a joint Hondu famly and evacuees from
Paki stan, were allotted certain |lands by the Custodian of
Evacuee Property. A draft schene for consolidation of
hol dings was franed and published by the Consolidation
Oficer in pursuance of a notification by the State
Gover nirent under s. 14 of the East Punjab Hol di ngs
(Consol idation and Prevention of Fragnentation) Act, @ 1948.
The schenme under the directions of the State Government and
contrary to the Act substituted |lands of a | esser value for
those already allotted to the respondents. Cbjections filed
by the respondents were rejected by the Consolidation
Oficer and the schenme was confirmed by the Settlenent
Comm ssioner. Before the confirmation, the Central Covern-
ment by a notification under S. 12 of the Displaced Persons
(Conpensation and Rehabilitation) Act, 1954, acquired al
evacuee properties and after the said confirmation issued a
sand conferring proprietary rights of the said lands on the
respondents. The respondents bad noved the Hi gh Court under
Art. 226 of the Constitution before the issue of the sanad
but the natter was finally disposed of by the H gh Court
thereafter by setting aside the said schene and directing
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the Consolidation Oficer to dispose of the matter according
to | aw.
Hel d, that the notification issued by the Central Governnent
under s. 12 of the Displaced Persons (Conpensation and
Rehabilitation) Act, 1954, did not put an end to the rights
the respondents had in the lands originally allotted to them
by the Custodian and they had the right to nove the High
Court under Art. 226 of the Constitution. Sections 10 and
12 of the said Act read with r. 14(6) of the Rules franed
under the Adm nistration of Evacuee Property Act, 1950, made
it anply clear that the respondents held a quasi-permnent
tenure in the said lands and as such had a valuable right
t herein. Such right continued while they remmined in
possession and the lands remained vested in the Centra
CGovernment and with the grant of the sanad the linmted right
they had in the lands became a full-fledged right of
property.
Amar  Singh v. Custodian, Evacuee Property, Punjab, [1957]
S.C.R 801, referred to
The East' Punjab Hol di ngs (Consolidation and Prevention of
Fragment ation) Act, 1948, did not enpower the Consolidation
Oficer to take away an allottee’ s lands without giving him
ot her | ands of equal value or paying conpensation nor did
the Act enpower the State Government either to do so in any
way or to direct the Consolidation Oficer as to how he
shoul d exercise his powers thereunder
Since, in the instant case, the respondents’ |ands had
adnmittedly been substituted by |lands of |ess value and no
conpensati on had been paid to them the Hi gh Court was right
in setting aside the order confirmng the schene.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: Civil “Appeal No. 349 of 1959.
Appeal fromthe judgnent and order dated February 1, 1957,
of the Punjab High Court, in Cvil Wit Application No. 385
of 1955.

B. K Khanna and D. CGupta, for the appellants.

The respondent did not appear

1961. May 4. The Judgnent of the Court was delivered by
SUBBA RAO, J.-This appeal by certificate is preferred
agai nst the order of the Punjab Hi gh Court dated Novenber 9,
1956, setting aside the order of the Consolidation Oficer
and directing himto proceed with the matter in accordance
with | aw.

The respondents are nmenbers of a joint Hndu famly and are
evacuees from Pakistan. On March 3, 1950, in lieu of/  the
lands left by the famly in Pakistan, the Custodian of
Evacuee Property allotted to the said. famly 11 standard
acres and 9 units of Grade 'A land in Pati Kankra, Shahabad

Estate in Tehsil Thanesar in Karnal District. The " said
units were valued as equal to 123 standard kanals and 18
standard nmarlas of 'A Gade |and. The famly t ook
possession of the said land, and, it 1is alleged, nmade

i mprovemnments t her eon. On July 28, 1954, t he State
Government issued a notification under s. 14 of the East

Punj ab Hol di ngs (Consol i dation and Prevention of
Fragmentation) Act, 1948 (hereinafter called the Act),
decl aring its intention to nmake a schene for t he

consolidation of the holdings. On April 30, 1955, a draft
schene was proposed by the Consolidation Oficer and
published indicating, inter alia, that the respondents’
famly would be given 84 standard kanals consisting of 50
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standard kanals and 7 standard marlas of 'A' Gade |and, and
34 standard kanals and | standard narla of 'B Grade |Iand.
The |lands proposed to be substituted for the I ands al ready
allotted on quasi-pernmanent tenure to the respondents’
famly are admttedly of a lesser value than the |and
allotted to themearlier. The said consolidation was not
made
714
in strict conpliance with the provisions of the Act, but
pur suant to administrative directions given to the
Consolidation Oficer by the State Government. Br oadl y
stated, under the said directions the Consolidation Oficer
was directed to take into consideration, for the purpose of
consolidation, the nunber of acres held by the evacuee and
not the actual valuation at site of the land allotted to
him The objections filed by the respondents were rejected
by the Consolidation Oficer. ~By an order dated August 6,
1958, the Settl ement Conmi ssioner confirmed the schene pro-
pounded by the Consolidation O ficer. Meanwhi | e, the
Di spl aced Persons (Conpensation and Rehabilitation) Act (44
of 1954) becane law, it cane into force on Cctober 9, 1954,
i.e., after the Estate had been notified for consolidation
of  hol di ngs. On March 24, 1955, the Central Governnent
issued a notification under s. 12 of the D splaced Persons
Act (44 of 1954) 'acquiring all the evacuee properties to
which that Act applied. This notification was issued before
the schene of consolidation was confirmed by the Settlenent
Conmi ssioner. On February 23, 1956, the Central Governnent
i ssued a sanad conferring proprietary rights on t he
respondents in respect of the lands allotted to them in
1950. This sanad was issued after the order of the
Sett | enment Conmi ssi oner confirmng the schene of
consol i dati on. On Novenber 9, 1955, i.e., before the said
sanad was issued to them the respondents filed a petition
in the Hgh Court of Punjab under Art. 226 of t he
Constitution praying for the issue of an appropriate wit to
guash the said schene of consolidation. The H gh Court by
its final order dated February 1, 1957, allowed ‘the said
objection and issued a direction to the Consolidation
Oficer to proceed with the matter before himin accordance
with | aw.
M. Khanna, |earned counsel for the State, raised before us
the following two points: (1) The respondents had no | ega
right to mmintain the petition under Art. 226 of the
Constitution. And (2) the directions issued by the “State
CGover nirent wer e validly issued and, t her ef ore, t he
Consol idation O ficer was
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within his rights to fornulate the schene on the basis of
those instructions.’
Re. (1). The existence of a right and the infringenent
t her eof are the foundation of the exercise of t he
jurisdiction of the court under Art. 226 of the Consti-
tution. The right that can be enforced under Art. 226  of
the Constitution shall ordinarily be the personal or
i ndividual right of the applicant. It may be first
consi dered whether the respondents had such a right on the
date when they filed the petition under Art. 226 of the
Constitution. They filed the petition on Novenber 9, 1955,
i.e., after the Central Government issued the, notification
acquiring all the evacuee properties and before it issued
the sanad conferring proprietary rights on the respondents
in respect of the lands allotted to them The nature of
interest of a displaced person in the properties allotted to
him under the evacuee | aw has been authoritatively decided
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by this Court in Amar Singh v. Custodi an, Evacuee Property,
Punjab (1). There, Jagannadhadas, J., speaking for the
Court, after an el aborate survey of the |law on the subject,
came to the conclusion that the interest of a quasi-
permanent allottee was not property within the neaning of
Art. 19(1)(f) and Art. 31(2) of the Constitution. But the
| earned Judge made it clear that, notwithstanding the said
conclusion an allottee had a valuable right in the said
i nterest. The | earned Judge stated the legal position in
the foll ow ng words:
“In holding that quasi-permanent all ot nent
does not carry with it a fundanental right to
property under the Constitution we are not to
be supposed as denyi ng or weakening the scope
of the rights of the allottee. These rights
as recognized in the statutory rules are
i mportant ~and constitute the essential basis
of ~ a satisfactory rehabilitation and settle-
ment of displaced |and-hol ders. Until such
time as theseland-hol ders obtain sanads to
the lands, these rights are entitled to
zeal ous protection of t he constituted
aut horities according to administrative rules
and instructions binding on them and of the
(1) [1957] S.C. R 801, 836.
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courts by appropriate proceedi ngs where there
is wusurpation of jurisdiction or abuse of
exercise of statutory powers."
It may be nmentioned that the learned Judge in comng to the
conclusion noticed all the relevant Acts on the  subject,
i ncl udi ng t he Di spl aced Per sons (Conpensation and
Rehabilitation) Act, 1954 (44 of 1954) and particularly s.
12 thereof. The observations of this Court indicate that
notw t hst andi ng such notification an evacuee has a val uable
right in the property allotted tohim and that the said
right is entitled to the protection of the constituted
authorities and the courts. A perusal of the relevant
provi sions of Act 44 of 1954 denonstrates the correctness of
the sai d observations.
Section 10. Were any imovabl e property has
been | eased or allotted to a displaced person
by the Cust odi an under the conditions
publ i shed-
(a) by the notification of the Governnent of
Punjab in the Departnent of Rehabilitation No.
4891-S or 4892-S, dated the 8th July, 1949; or
(b) by the notification of the CGovernnment of
Patiala and East Punjab States Union in the
Departnment of Rehabilitation No. 8R “or 9R
dated the 23rd July, 1949, and published in
the Oficial Gazette of that State, dated the
7th August, 1949, and such property is
acqui red under the provisions of this Act —and
forns part of the conpensation pool, the
di spl aced person shall, so long as t he
property remains vested in t he Centra
CGovernment, continue in possession of such
property on the same conditions on which he
held the property i medi ately before the date
of the acquisition, and the Central Governnent
may, for the purpose of paynment of conpen-
sation to such displaced person, transfer to
hi m such property on such termnms and conditions
as may be prescribed.
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Section 12. (1) If the Central Governnent is

of opinion that it is necessary to acquire any

evacuee property for a public purpose, being a

pur pose connect ed with the relief and

rehabilitati on of displaced persons, including

payment of conpensation to such
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persons, the Central Government nmay at any

tinme acqui re such evacuee property by

publ i shi ng in the Oficial Gazette

a notification to the effect that the Centra

CGovernment _has decided to acquire such evacuee

property in pursuance of this section.
A reference to r. 14(6) of the rules made under the
Admi ni stration of Evacuee Property Act, 1950, will also be
useful in this context. Tinder that rule, the Custodian has
no power to nmake any order after July 22, 1952, cancelling
or varying the allotnents made, subject to certain
exceptions with which we are not concerned here. The result
of these  provisions is that under the Admnistration of
Evacuee Property Act, the respondents becane quasi - per manent
allottees in respect of the land allotted to themin 1950.
After July 22, 1952, the Custodian ceased to have any
authority to cancel ‘or nodify the said allotnment. After the
notification issued by the Government under s. 12 of the
Act, so long as the property remai ned vested in the Centra
Covernment, the respondents continued to be in possession of
the property on the same conditions on which they held the
property imredi ately before the date of acquisition, that
i s, under a quasi-permanent tenure. The contention that on
the issue of the said notification, the respondents ceased
to have any interest in the said land is wthout any
f oundati on. It is, therefore, clear that on the date when
the respondents filed the petition in the H gh Court they
had a very valuable, right in the properties allotted to
them which entitled themto ask the Hi gh Court to give them
relief under Art. 226 of the Constitution.
That apart, on February 23, 1956, the Central Governnent
issued a sanad to the respondents conferring an absolute
right on themin respect of the said properties. Though the
sanad was issued subsequent to the filing of the petition,
it was before the petition cane to be disposed of by the
H gh Court. At the time the H gh Court disposed of the
petition, the limted right of the respondents had bl ossoned
91
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into a full-fledged property right. 1In the circunstances of
the case, the H gh Court was-fully justified in taking note
of that fact. From whatever perspective this case is |ooked
at, it 1is obvious that the respondents hate sufficient
interest in the property to sustain their petition under
Art. 226 of the Constitution
Re (2). The second point has absolutely no legs to 'stand
upon. The East Punjab Hol di ngs (Consol i dation and
Prevention of Fragnentation) Act, 1948, was enacted, in the
words of the long title annexed to the Act, to, provide for
conpul sory consolidation of’ agricultural holdings and for
the. prevention of fragmentation of agricultural holdings in
the State of Punjab. Under s. 15 of the said Act, the
schene prepared by the Consolidation Oficer shall provide
for the paynent of conpensation to any owner who is allotted
a holding of less narket value than that of his origina
hol di ng and for the recovery of conpensation fromany owner
who is allotted a holding of greater narket value than that
of his original holding. There is no provision in the Act
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enpowering the Consolidation Officer to deprive a person of
any part of his property without allotting to him property
of equal value or paying himconpensation if he is allotted
a holding of less market value than that of his origina

holding. In the present case it is not disputed that while
the respondents were allotted 123 kanals and 18 narlas of
"A' Grade |l and on a quasi permanent basis by the Custodian
and later confirned by the Central CGover nrrent , t he
consolidation proceedings gave himonly 50 kanal 8 and 7
marlas of 'A Gade |land, and 34 kanals and 1 marla of 'B
Grade | and. The area given under the consolidation pro-
ceedings is admttedly of less value than that of the
holding allotted to the respondents by the Custodian, and
the Consolidation Oficer has not paid any conpensation for
t he defi ci ency. This wunjust situation in which t he
respondents have been placed is sought to be supported by
| ear ned counsel for the State on the basis of t he
instructions given tothe Consolidation Oficer by the State
Governnment. There i's no provision. in the Act enpowering the
State Covernnent to

719

give any such instructions to the Consolidation Oficer

nor does any provision of the Act confer on the State
CGovernment any power to nmeke rules or issue notifications to
deprive owners of l'and of any part thereof or to direct the
Consolidation Oficer as to how he should exercise his
statutory duties. Any such rule would be repugnant to the
provisions of the Act. That apart, no such statutory rule
enpowering the State Governnent to issue such' 'instructions
has been pl aced before us. Bothhere as well as in the H gh
Court, |earned counsel appearing for the State has not been
able to sustain the validity of such instructions on any

| egal basi s. The order of the ~“appropriate of ficers
confirmng the 'scheme on the basis of the said instructions
was obviously illegal and, therefore, was rightly set aside

by the Hi gh Court.

In the result, the, appeal fails and is dismssed wth
cost s.

Appeal dism ssed
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