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PETI TI ONER
STATE OF MADHYA PRADESH & CORS

Vs.

RESPONDENT:
SHARDUL SI NGH

DATE OF JUDGVENT:
02/ 12/ 1959

BENCH

ACT:

Constitution of India, Art.. 311(1) --1f the Authority
enmpowered to dism'ss should itself initiate or conduct the
enquiry-Article 309,  proviso,  -"Conditions of service",
nmeani ng of.

HEADNOTE

The Superintendent  of Police initiated a departnent a
inquiry against the respondent, who was a Sub-Inspector,
with respect to certain charges, found him guilty, and
forwarded the report to the |Inspector-Ceneral of Police, who
was the authority conpetent to dismss him for necessary
action. The Inspector-GCGeneral sent a copy of the report to
the respondent, called upon himto show cause against the
pr oposed puni shnent of di sm ssal , considered his
expl anation, and passed an order dismssing him The
procedure followed was in accordance with  Regul ations 228
and 229 of the Central Provinces _and Ber ar Pol i ce
Regul ations framed under s. 241 of the CGovernment of India
Act, 1935, corresponding to Art. 309 of the Constitution

On the question whether the Regulations were wultra vires
because, under Art. 311, the authority enpowered to disnmiss
(in this case the Inspector-General) nust have hinself
initiated, or conducted the inquiry precedi ng the di sni ssal
HELD : Under the proviso to Art. 309, power is conferred on
the President of India and the Governor of a State to -make
rules Regulating the conditions of service of  persons
appointed to the civil service of the Union or the State, as
the-case may be, until provision in that behalf is made by

an Act of the appropriate Legislature. "Condi tions of
service’ means all those conditions which regulate the
hol ding of a post by a person right fromthe time of. his
appointnent till his retirement and even beyond, in matters
like pension etc., and includes rules relating to the
dism ssal of an officer. Article 311 (1) confers an

additional right on the civil servant, nanely, that no
person holding a civil post shall be dism ssed or renpbved by
an authority subordinate to that by which he was appointed.
But for that Article rules could have been framed even in
respect to these matters under Art. 309. Article 311(1)
however, does not, in terns, provide that the relevant
disciplinary inquiry should also be initiated or conducted
by the authority nentioned in the Article. Ther ef or e,
-rules could be framed under Art. 309 wth respect to
conditions of service other than those in Art. 311(l) and
hence, t he Regul ati ons were not ultra vires t he
Constitution. [306 B-E]

Pradyat Kumar Bose V. The Hon'ble the Chief Justice of
Calcutta High Court, [1955] 2 S.C.R 1331 and P. Bal akot ai ah
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v. Union of India, [1958] S.C.R 1052, foll owed.
North West Frontier Province v. Suraj Narain Anand, (1948)
L.R 75 1.A 343, applied.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2554 of
1966.

303

Appeal fromthe judgnent and order dated Novenber 4, 1965
,of the Madhya Pradesh High Court in Msc. Petition No. 646
of 1964.

I.N. Shroff, for the appellants.

A K Sen, M M Kshatriya and G S. Chatterjee, for the
respondent .

The Judgrment of the Court was delivered by

Hegde J. . Scope of Art. 311(l) of the Constitution cones up
for consideration in this appeal by certificate. The Hgh
Court of  _Madhya Pradesh has opined that the power of
di sm ssal - and renoval referred toin Art. 31 1 ( 1 )
inmplies that the authorities mentioned in that Article nust
alone initiate and conduct the disciplinary proceeding
culmnating in the dism ssal or removal . of a delinquent
of ficer.

The respondent herein was a Sub-Inspector of Police in the
State of Madhya | Pradesh. A departnentals enquiry was
initiated against himon the basis of certain  charges, by
the Superintendent « of Police, Surguja, on June 24, 1962.
After holding the enquiry as prescribed by the Centra
Provinces and Bi har Police Regul ations, the Superintendent
of Police submitted his report to the I'nspector-General of
Poli ce, Madhya Pradesh through Deputy I|nspector-General of
Police, Raipur. On the basis of the enquiry held by him
-the Superintendent of Police concluded that the respondent
was guilty of the charges levelled against him He
recormended his dismissal. After receiving the report of
the Superintendent of Police, the Inspector General sent a
copy of the sane to the respondent and called upon him to
show cause why he should not be dism ssed fromservice. The
respondent submitted his explanation. After considering the

same, the Inspector GCeneral of Police dismssed the
r espondent from service on Novenber 30, 1963. The
respondent’s appeal to the Government against the order
dismissing him was rejected. Thereafter- the  respondent

noved the High Court under Art. 226 of the Constitution to
guash the order dismssing him by issuing a wit of
certiorari. The di sm ssal order was chall enged on various
grounds. The High Court rejected all but one of them It
cane to the conclusion that the Superintendent of ~ Police,
Surguj a was not conpetent to initiate or conduct the enquiry
hel d agai nst the respondent as he had been appointed by the

I nspector-Ceneral of Police. It was of the view that the
enquiry in the case was without the authority of |aw -and
against the, nmandate of Art. 3 11 ( 1). It accordingly

allowed the wit petition and quashed the inpugn%,,-’
order. The Superintendent of Police, Surg ja initiated and
conducted the enquiry against the respondent on the basis of
Regul ati ons 228 and 229 of the Central Provinces and Bihar
Police Regul ations. These 'Regulations are evidently franed
on the basis of S 241 of the Governnent of India Act,
1935,a Provision which. permtted the State Governnents to
nmake rules regulating the recruitment and conditions of
service of persons appointed to State service. Regul ati on
228 says :
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“In every case of dismssal, reduction in rank, grade or
pay, or wi thholding of increnent for, a period in excess of
one year, a formal proceeding nust be recorded, by the
District Superintendent in the prescribed form setting
forth

(a) the charge

(b) the evidence on which the charge is based,;

(c) the defence of the, accused;

(d) the statements of his witnesses (if any).

(e) the finding of the District Superintendent, wth the
reasons on which it is based;

(f) the District Superintendent’s final order or re-
conmendati on, as the case -may be."

Regul ation 229 prescribes that in cases where the District
Superintendent is not enpowered to pass a final order, he
should forward his proposals for the dismssal, renoval or
conpul sory retirenent of an officer of and above the rank of
Sub- 1 nspector to the proper authority through the District
Magi strate, except in cases where an officer is not serving
in a district.

There s no dispute that the Superintendent of Police had
conplied with the requirenments of Regs. 228 and 229. The
guestion for consideration is whether the power conferred on
the Superintendent ~ of Police under Regs. 228 and 229 is
ultra vires Art. 3/11(1).

Art. 311(1) provides that no person who is a nenber of
Cvil Service of the Union or of an Al India Service or
Cvil Service of a State or holds civil post under the Union
or State shall be dismssed or renmbved by 'an authority

subordinate to that by which he was appointed. This Article
does not in terns require that the authority enpowered under
that provision to dismiss or renove an official, should
itself initiate or conduct the enquiry preceding t he
di smissal or renoval of the officer or even that that

enquiry should be done at its instance. The only 'right
guaranteed to a civil servant tinder that provision is that
he shall not be dismssed or renbved by an authority

subordinate to that by which he was appointed. But it is
said on behalf of the respondent that that guarantee
include,, wthin itself the guarantee that the relevant
"disciplinary enquiry should be initiated and con-
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ducted by the authorities nentioned in the Article. The
H gh Court has accepted this contention. W have now to see
whet her the view taken by the H gh Court is correct.

Art. 310(1) of the Constitution declares that every person
who is a nenber of civil service of a State or ~holds any

civil post in a State holds office during the pleasure of
the Governor of a State. But the pleasure doctrine enbodi ed
therein is subject to the other provisions in t he

Constitution. Two, other Articles in the Constitution which
cut down the width of the power given under Art. 310(1) are
Arts. 309 and 311. Art. 309 provides that subject to the
provisions of the Constitution, Acts of the appropriate
Legi sl ature may regul ate the recruitnent, and conditions  of
service of persons appointed, to public services and posts
in connection with the affairs of the Union or of any State.
Proviso to that Article says :

"Provided that it shall be conpetent for the President or
such person as he may direct in the case of services and
posts in collection with the affairs of the Union, and for
the Governor of a State or such person as he may direct in
the case of services and posts in connection wth the
affairs of the State to nake rules regul ating the
recruitment, and the conditions of service of persons
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appointed, to such services and posts until provision in
that behalf is nade by or under an Act of the appropriate
Legi sl ature under this article, and any rules so nade shal
have effect subject to the provisions of any such Act."

One of the powers conferred under this proviso is to make
rules regulating the conditions of service of persons
appointed to civil services of the Union or the State as the
case mmy be. The expression "conditions of service" is an
expression of wde inport. As pointed by this Court in,
Pradyat Kumar Bose v. The Hon'ble the Chief Justice of
Calcutta High Court (1), the dism ssal of an official is a
matter which falls within "conditions of service of public
servants. The Judicial Committee of the Privy Council in
North West Frontier Province v. Suraj Narain Anand (2) took
the view that a right of dismissal is a condition of service
within the neaning of the wrds under s. 243 of the
CGovernment of India Act, 1935.

Lord Thankerton speaking for the Board observed therein
"apart | from consideration whether the context indicates a
speci al siignificance to the expression conditions of
service? their Lordships are unable in the absence of any
such special significance, to regard provisions

(1) [1955] 2 S.C R 1331

(2) [1948] L.R 75 |. A 343.
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which prescribe the circunstances under which the enployer
is to be entitled to term nate the service as otherw se than
conditions of the service, whether these provisions are
contractual or statutory; they are therefore of opi ni on
that the natural neaning of the expression would include
such provisions."

In P. Balakataiali v. 7he Union of India and” Os.(1) this
Court proceeded on the basis that a rule providing for the
term nation of the service of a railway official can be made
in exercise of the powers conferred on the CGovernment by ss.
241(2), 247 and 263(3) of the Government of India Act, 1935.

The expression ’'conditions of service’ neans all those
conditions which regulate the holding of a post by 'a person
right fromthe tine of his appointnent till his  retirenent

and even beyond it in matters |ike pension etc:

But for the incorporation of Art. 311.in the Constitution
even in respect of matters provided therein, rules could
have been franed under Art. 309. The provisions in Art. 311
confer additional rights on the civil servants. Hence  we
are unable to agree, with the High Court that the guarantee
given wunder Art. 311(l) includes within itself a - further
guarantee that the disciplinary proceedings resulting in
dismssal or renoval of a civil servant should also be
initiated and conducted by the authorities nmentioned in'that
Article.

In the result this appeal is allowed, the judgnent - of the

Hi gh Court is set aside and the wit petition dismssed. In
the circumstances of the case we nmake no order as to costs-.
Y. P. Appeal al | owed.

(1) [1958] S.C.R 1052.
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