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CASE NO. :
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PETI TI ONER
Canbank Fi nanci al Services Ltd.

RESPONDENT:
The Custodian & Ot hers

DATE OF JUDGVENT: 03/09/2004

BENCH
N. Sant osh Hegde, S.B. Sinha & A K. Mathur

JUDGVENT:
JUDGMENT
Wth C A No. 165 of 1994

S.B. SINHA, J:
BACKGROUND FACTS:

Andhra Bank (Respondent No. 3) is a nationalized bank. Andhra
Bank Fi nancial Services Limted (Respondent No. 4) is a conpany whol |y
owned by Andhra Bank. Canbank Mutual Fund (CBMF) is a subsidiary
conpany of Canara Bank, another nationalized bank. The Appellant herein
is also a subsidiary of Canara Bank. 1n or about 1989, Canbank Mitua
Fund fl oated an open ended investnent schenme known as CANCI GO on an
assured return of 12.5%p.a. payable half yearly;  the lock in period wherefor
was one year. A stipulation was also nade to the effect that transfers are not
permtted. Hten P. Dalal (Respondent No. 2) was a registered stock broker
Respondent No. 3 at his request applied for CANCl GO units of face val ue of
Rs. 11 crores. Simlarly, Respondent No. 4 also at the request of
Respondent No. 2 applied for CANCI GO units of face value of Rs. 22
crores. Indisputably, the paynent of application noney for purchase of said
CANCI GO units was to be nade, out ‘of the nonies lying in the bank
account of Respondent No. 2. The Respondent Nos. 3 and 4 conplied with
sai d request of Respondent No.2. The CANCIGO certificates received by
the Respondent Nos. 3 and 4 were handed over to the Respondent No. 2.
The interest accruing fromthe CANClI GO received by the Respondent Nos.
3 and 4 was also credited to the account of Respondent No. 2. The said
Respondents did not claimany right, title or interest therein. There had been
di verse deal ings by and between the Appellant herein and the said
Respondent No. 2 in respect of the purchase and sal e of shares and securities
of various companies. A sumof Rs. 25,01,67,129/- was due and payabl e by
the Respondent No. 2 to the Appellant herein in respect of the said
transactions as on 6th February, 1992. Respondent No. 2 offered the
af orementi oned CANCIGOs to the Appellant herein as a beneficiary thereof.
The said offer of the Respondent No. 2 was accepted in/discharge of his
aforementioned liabilities to the Appellant. The Appellant on 6th February,
1992 paid the bal ance anpbunt of consideration of the said CANCI GOs, viz.,
a sumof Rs. 7,98,32,871/- by a cheque dated 11th February, 1992 drawn in
favour of the Respondent no.3 but the same was to be credited in the account
of Respondent No. 2.

In or about May, 1992 serious irregularities in security transactions
wer e di scovered whereupon the Reserve Bank of India constituted a
Committee known as ' Jankiraman Comrittee’ to |ook into the real nature of
the transactions and to ascertain the true facts. Investnment in CANClI GO by
Respondent No. 3 found place in the report of the said Commttee wherein it
was contended that it had nade an application dated 28th August, 1991 for
i nvestnment in CANCIGOs on behal f of Respondent No. 2 for 11 crores.
Pendi ng i nvestigation, the Appellant was advised not to part with the two
sets of CANCI GO certificates without the consent of the Reserve Bank of
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I ndi a.

The President of India promul gated an ordi nance known as "The
Special Courts (Trial of Ofences Relating to Transactions in Securities)
Ordi nance, 1992". It was repeal ed and repl aced by ' The Special Courts
(Trial of Ofences Relating to Transactions in Securities) Act, 1992 ("the
Act"), the Statenent of Objects and Reasons wherefor are as under: -

"(1) In the course of the investigations by the
Reserve Bank of India, large scale irregularities
and nmal practices were noticed in transactions in
both the CGovernnent and ot her securities, indulged
in by some brokers in collusion with the

enpl oyees of various banks and financia
institutions. The saidirregularities and

mal practices led to the diversion of funds from
banks and financial institutions to the individua
accounts of certain brokers.

(2) To deal with the situation and in
particul ar to ensure speedy recovery of the huge
amount invol ved, to punish the guilty and restore
confidence in and maintain the basic integrity and
credibility of the banks and financial institutions
the Special Court (Trial of Ofences Relating to
Transactions in Securities) Odinance, 1992, was
promul gated on the 6th June, 1992. The O di nance
provides for the establishnent of a Special Court
with a sitting Judge of a Hi gh Court for speedy
trial of offences relating to transactions in
securities and di sposal of properties attached. It
al so provides for appoi ntnent of one or nore
custodi ans for attaching the property of the

of fenders with a view to prevent diversion of such
properties by the offenders."

On or about 6th June, 1992 the Respondent No. 2 was declared to be a
"notified person’ under the Act.

In terms of the provisions of the Act, a Special Court was established.
The Special Court was conferred with exclusive jurisdiction in relation to the
matters specified therein as also trial of offences arising thereunder

CLAI M OF THE PARTI ES BEFORE THE SPECI AL COURT:

Both the Custodian and the Appellant filed applications before the
Speci al Court which were registered as M sc. Application Nos. 13 of 1993
and 55 of 1993 respectively.

Inits application, the Appellant prayed for the following reliefs:

"(a) that it be declared by this Hon'ble Court that:
(i) that the property/ debt in the CANCH GO
covered under the two certificates issued

by Canbank Mutual Fund are the

property of the petitioners;

(ii) that the CANCI GOs covered under the

said two certificates are not within the

purvi ew of the Notification dated 6th June

1992 notifyi ng Respondent No. 2 issued

by Respondent No. 1 under sub-section

(2) of Section 3 of the said Act.

(iii) In the alternative to prayer (ii) above, the
Respondent No. 1 subject to the

directions of this Hon ble Court is
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entitled to deal with, dispose of and
encash the CANCI GOs under the said

two Certificates, pay the sanme to the
Petitioners and permnmit the Petitioners to
appropriate and/ or adjust the net
realization thereof in or towards the
satisfaction of Petitioners dues fromthe
Responent No. 1;

(b) Wt hout prejudice to prayer (a) above
and in the alternative, in the event of this
Hon’ bl e Court comng to the concl usion

that CANCI GOs under the said two
certificates are not the property of the
Petitioners and/ or the Petitioners are not
entitled to encash them the Respondent

No. 1 and/ or Respondent No. 2 be

ordered and directed to pay to the
Petitioners asumof Rs. 40, 83,32,054/-

as per particulars nore particularly

descri bed-in Exhibit "F' hereto with

further interest at the rate of 24% per
annum on the principal amunt of Rs. 33

crores fromthe date hereof till paynent
and/ or realization;
(c) that pending the hearing and fina

di sposal of the petition, the Respondent
be directed not to deal with, dispose of
and/ or encash the CANCI GOs covered
under the said two Certificates."”

However, the Custodian, in its application, prayed for the follow ng

reliefs:

"(a) that Canfina or any other Respondent who
may be in possession of the said CANCH GOS

worth Rs. 33 crores be ordered and directed by this
Hon’ bl e Court to handover to the Applicant the

sai d CANCI GOS together with any accrued

i nterest thereon.

(b) that the CWF be ordered and directed by this
Hon’ bl e Court to handover to the Applicant the
accrued interest of Rs. 2,06,43,836/- and all future
sunms of interest that nay accrue on the said

CANCI GOS worth Rs. 33 crores.

(c) that pending the hearing and final disposa
of his application CMF be ordered and directed by
this Hon’ bl e Court to handover to the Applicant

the said accrued interest of Rs. 2,06, 43,836/- and
all further sums of interest that may accrue on the
sai d CANCI GOS worth Rs. 33 crores.

(d) that pending the hearing and final disposa
of this application the Respondents be directed to
file an affidavit showi ng how the transactions
relating to the said CANCIGOS are reflected in
their respective books/ accounts.”

The Respondent Nos. 2, 3 and 4 did not claimany interest in the said
CANCI GOS before the Special Court.

By reason of the inpugned judgnment, the Special Court allowed the
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application filed by the Custodian and rejected that of the Appellant herein
Hence these appeal s.

JUDGVENT:

Bef ore the | earned Special Judge a contention was raised by the
Respondent No.1 to the effect that as the CANCIGOS were allotted in the
nanes of the Respondent Nos. 3 and 4, Respondent No.2 did not have any
interest therein. A further contention was, however, raised that as the
Respondent No. 2 was the real owner thereof, he in view of the said
restriction on transfer could not have transferred any interest whatsoever
(whether limted or absolute) in favour of the Appellant.

The | earned Speciial Judge noticed that although in its application the
Appel | ant had nmade out a case to the effect that the CANCIGOs worth 33
crores were held by them by way of security but a different stand was taken
before it that they are the absolute owners thereof. It was held that the
Appel I ant havi ng clai ned that possession of CANCIGOs were delivered by
the Respondent No. 2 as security, they were not and coul d not have becone
owners 't hereof as the Respondent No. 2 had no beneficial interest therein
having regard to the fact that such.interest was not admtted by the
Custodi an-and in that view of the matter the question of passing any right,
title or interest, legal or beneficial, in the CANCIGOS in favour of the
Appel | ant by the sai d Respondent would not arise. Relying on a decision of
this Court in V.B. Rangaraj Vs. V.B. Gopal akrishnan & Ors. [AIR 1992 SC
453: (1992) 1 SCC 160], the |l earned Judge opined that the said decision is
an authority for the proposition that any transfer contrary to the Articles of
Associ ation or terms of issue would not be valid. The |earned Judge held
that having regard to the fact that the transaction was illegal, the right, title
and interest of CANCIGOs renmined with Respondent No. 2 and, thus,
stood attached in ternms of Section 3 of the Act, observing:

"Under Section 3 of the Special Court Act, any
property, novable or imovable, or both,

bel ongi ng to any person notified stands attached.
Therefore there is a statutory attachnment of "any
property belonging to the person notified". The
definition "any property belonging to the person
notified" nmust necessarily include property in

whi ch a person notified has a beneficial interest.
By virtue of Section 13 of the Special Courts Act,
the provisions of the Special Courts Act prevai
notw t hst andi ng anything to the contrary in any
other law or contract. Therefore, the Custodian is
nmaki ng a claimunder a statutory provision which
allows himto do so. That statutory provision
creates no right in favour of third parties, including
the 5th Respondent. Therefore, nerely because the
Custodi an clainms on the footing of the 1st
Respondent is the beneficial owner does not ipso
facto give a right to the 5th Respondent to claim
that the beneficial interest in these CANCCIGO S is
transferable."

Anal ysi ng the provisions of Section 4(2) of the Benami Transactions
Act and Section 13 of the Act, the | earned Judge opi ned:

"Therefore, so far as the Custodian i s concerned,

he can make a claimto any property even though

the sane is held benami in sone other person. The
same can’'t be done by the 5th Respondent. The
provi si ons of the Benam Transactions Act woul d
squarely apply to the 5th Respondent. It is the 5th
Respondent who can’t make a claimor bring an

action to enforce any right in respect of the
CANCI GO s either against 1st or 2nd or 3rd
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Respondent or the Custodian. Also, by virtue of
Section 4(2) of the Benam Transactions Act the
5th Respondent can’t be allowed to raise a defence
in respect of the CANCIGO s even to the extent

of clainm ng a beneficial interest."

Repel ling the contentions of the Appellant as regard applicability of
Section 58 of the Trusts Act, it was held that the expressions "any interest"
are of very wide anplitude and would, thus, include a beneficial interest.

It was further held:

"It is thus clear that Respondent No.5 coul d not
have purchased the CANCIGO s nor could the
beneficial interest in the CANCIGO s be
transferred to them ~Respondent No.5 have got
thus no right, title or interest in the CANCI GO s
and cannot be allowed to hold onto them This is
particularly so as they have now given up their
claimthat these were deposited with them as and
by way of security. The claim if any, of
Respondent No.5, against the 1st Respondent, is a
mere noney claim The CANCIGO s remain the
property of Respondent No.1 and stand attached.
They nmust be handed over by Respondent No.5 to
the Custodian. It nust be nmentioned that, even if
the 5th Respondent. had clainmed that the
CANCI GO s were deposited with themas security

for repayment of debts due by the 1st Respondent,
the ternms of issue would still have prevented any
i nterest being created in their favour

It was directed:

"Under these circunstances, Application No.55

of 1993 is made absolute in ternms of prayers (a).
Clarified that it is the 5th Respondent who mnust
hand over the concerned CANCIGO S to the

Custodi an. Application No.55 of 1993 is al so

made absolute in terms of prayer (b). Prayer (a)
of Application No. 13 of 1993 stands rejected.

So far as prayer (b) of Application No. 13 of

1993 is concerned, the claimof 5th Respondent
being a noney claim the same will have to be
taken up at time of distribution of assets.  As set
out in Judgnent dated 22nd July, 1993 in M sc.
Application No. 96 of 1993, the distribution
woul d have to be in the manner |aid down under
Section 11 of the Special Courts Act. Therefore
so far as prayer (b) is concerned, this Petition is
adj ourned sine die. Ofice is directed to put this
Petition on board when the Court is considering

di stribution of assets of Respondent No.1."

SUBM SSI ONS

M. Rohit Kapadia, |earned senior counsel appearing on behalf of the
Appel |l ant woul d subnit that in the facts and circunstances of this case,
Respondent No. 2 having transferred the CANCI GO units in favour of the
Appel l ant, he had no interest therein warranting attachnent under the Act. It
was urged that the rights of the Custodian are the sane as that of the notified
person. The | earned counsel would contend that as Respondent Nos. 3 and 4
clainmed no right, title or interest of any nature whatsoever in the
CANCI GOs despite the fact that they were registered in their nanmes, the
Respondent No. 2 rmust be held to have an interest therein by reason of his
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havi ng made paynent therefor and obtai ned possession thereof. It was

poi nted out that even the custodi an contended before the Special Court that
the Respondent No. 2 had a beneficial interest and in that view of the matter
the question of the Custodian’s application seeking to enforce attachnent

was not mai ntai nabl e.

It was argued that having regard to the provisions contained in Section
58 of the Indian Trusts Act the beneficial interest of Respondent No.2 was
transferable. The purported bar to the effect that a CANCI GO hol der cannot
create 'any interest’ therein or transfer themto a third person woul d not
apply to transfer of a beneficial interest keeping in viewthe fact that
restriction on transfer was on the Respondent Nos. 3 and 4 and not on the
beneficial owner. No interest having been created in the Respondent No. 2
by any act or deed of Respondent Nos. 3 and 4, the beneficial interest
accrued in himby way of operation of |aw was transferable. It was
contended that in the event it be held that the Respondent Nos. 3 and 4 could
not validly transfer any interest in favour of the Respondent No. 2, the
guestion of enforcing attachnent would not arise as the legal title thereof
woul d renmain vested in the Respondent Nos. 3 and 4. 1In any event such an
absol ute restriction on transfer is void under Section 10 of the Transfer of
Property Act and, thus, cannot be acted upon

The | earned counsel would contend that findings of the Special Court
to the effect that Respondent No. 2 had an interest therein which could not
have been transferred in terns of Section 6(d) of the Transfer of Property
Act is not correct. /It was urged that the question of repeal of Section 82 of
the Indian Trust Act by reason of The Benam Transactions (Prohibition)

Act, 1988 (for short ' The Benam Transactions Act’) would be of no
consequence as the provisions of ‘the Indian Trusts Act, 1882 are not
exhaustive. It was argued that~ Section 82 enbodied a principle of equity
underlying creation of a "Resulting Trust"” which was held to be applicable
even prior to enactnment of the Indian Trusts Act. Reliance in this
connection has been placed on Missumat Ameer onni ssa Khanum and

Mussumat Parbutty Vs. Missumat Ashrufoonni sa [(1871) 14 Mool ndApp

433] .

M . Subranoni um Prasad, | earned counsel appearing on behalf of the
Respondent No. 1, on the other hand, would submt that no inplied trust was
created by and between Respondent No. 2, on the one hand, and Respondent
Nos. 3 and 4, on the other, and in that view of the natter, no beneficia
interest could be created in favour of the Respondent No. 2:

I n absence of any trust, M. Prasad would argue, Section 58 of the
I ndian Trusts Act would not apply particularly having regard to the
provi sions contained in Section 7 of the Benam Transactions Act whereby
and whereunder Section 82 of the Trusts Act has been repeal ed and, thus, the
qguestion of there being an inplied trust between Respondent No. 2, on the
one hand, and Respondent Nos. 3 and 4 on the other, would not arise.

Havi ng regard to the objects and reasons of the Benam  Transactions
Act, M. Prasad would subnmit, the right, title and interest in the CANC GO
remai ned in the Respondent Nos. 3 and 4 and furthernore having regard to
the termof issue CANCIGOs s being non-transferable, no title passed on to
the Appellant herein in relation thereto. Respondent Nos. 3 and 4, it was
contended, were bound by the conditions restricting transfer and in that view
of the natter the purported transfer in favour of the Appellant was void.

Section 4 of the Benani Transactions Act prohibits an action by the
beneficiary for recovery of the property and, in that view of the matter, the
Appel | ant herein could not have filed an application for the Custodi an
claimng an interest therein. But the said provision would not apply in the
case of the Custodian having regard to the fact that he had a duty to attach
the property belonging to a notified person and further in view of the fact
that in terns of Section 13 of the said Act, the provisions thereof had an
overriding effect over any other law for the time being in force as a result
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wher eof the provisions of the Act would prevail over the Benan

Transactions Act. Reliance in support of the said contention has been placed
on Solidaire India Ltd. Vs. Fairgrowth Financial Services Ltd. & Ors. [2001
(2) SCALE 1].

| SSUE:

The primal issue which arises for consideration is as to whether the
Respondent No. 2 had any transferable interest in respect of the securities in
qguesti on.

RESTRI CTI ONS ON TRANSFER
The rel evant provisions of the CANCI GO Schene are as under

"12(a) Only the hol deror any person specifically
authorized in this behalf by himand recognized as
such by the Trustee, shall be entitled to deal with
t he Cancigos held by the hol der \thereof.

12(b) * Kk % * % % * k%

12(c) A Canci go- hol der may di spose of or encash
Canci gos only by neans of encashment slips in the
form prescribed by the Trustee.

12(d) A Canci go holder desirous of encashing ten
or nore Cancigos held by himshall apply to the

Aut hori sed O fice for the purpose in the prescribed
form Upon such a request being found in order

the nunber of Cancigos desired to be encashed

shall be paid to the holder thereof on signing a
duly stanped receipt for the anount.

13. The contract for allotnent of Cancigo wth
an Applicant by the Trustees shall be deened to
have been concl uded on the Acceptance Date. On
such concl usion of the contract for allotnent, the
Trustees nay deliver or send to the Applicant an
acknow edgenent therefor. The Trustees shal
thereafter issue to the Applicant one Cancigo
credit sheet representing the Cancigo allotted to
the Applicant, or, if the Applicant so desires and
the Trustees agree, such nunber of certificates in
such denomi nations as the Applicant may specify.

Provided that in that event the Trustees may charge
such fee for issuing nore than one certificate as
the Trustees nmay consi der appropriate.

19. Except in the cases hereafter nentioned, no
Canci go shall be transferable, nor shall any hol der
thereof be entitled to create any interest therein
whet her by way of charge or otherw se, or assign

or transfer any part thereof, and the Trustee shal
not be bound to take any notice of any purported
transfer, assignnent, charge, encunbrance, trust,

or any other interest sought to be created by the
hol der. Accordingly the Trustee shall recognize
only the hol der thereof as having any right title or
interest in the Cancigo held by such hol der

22. The Trustee shall not be required to
mai ntai n any regi ster of Cancigo hol ders.

25. The Trustee shall not be bound by any
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notice or take notice of execution of any trust in
respect of any Canci gos and they shall recognize
only the Cancigo holders in whose name the sane
shal | have been entered as the hol der or hol ders of
the Cancigos. "

In the Brochure for offer of CANCIGOS, the restriction on transfer of
CANCI GOS was stated in the follow ng terms:

"Transfer of CANCI GO Transfer of CANCI GO

hol di ng from one person to another person is not
permtted. However, in deserving cases Trustees
may permt addition of nane/s to the existing
CANCI GO hol ding after duly considering the

sane. However, deletion of nane of a CANCI GO

hol der is pernitted, generally, in the event of his
death and not ot herw se."”

I't i's not"in dispute that the CANCI GOS stood in the nanes of
Respondent. No. 3 and Respondent No. 4.

Note 4 appended to CANCI GO Credit sheet states:

"Canci go hol ders cannot create any interest in
Cancigos or transfer themto a third person."

PROVI SI ONS OF THE RELEVANT STATUTES

I ndi an Trusts Act:
Sections 58, 82 (as it then stood), and 88 of the Indian Trusts Act,
1882 read as under:
"58. Right to transfer beneficial interest.--The
beneficiary, if conpetent to contract, may transfer
his interest, but subject to the llaw for the tine
being in force as to the circunmstances and extent i'n
and to which he may di spose of such interest:

82. Transfer to one for consideration paid by
another. \ 026 Where property is transferred to one
person for a consideration paid or provided by

anot her person, and it appears that such other
person did not intend to pay or provide such

consi deration for the benefit of the transferee, the
transferee nust hold the property for the benefit of
the person paying or providing the consideration

Nothing in this section shall be deened to
af fect the Code of Civil Procedure, section 317, or
Act NO XI of 1859 (to inmprove the law relating to
sales of land for arrears of revenue in the Lower
Provi nces under the Bengal Presidency), section
36.

88. Advantage gained by fiduciary \026 Were a
trustee, executor, partner, agent, director of a
conpany, |egal advisor, or other person bound in a
fiduciary character to protect the interests of
anot her person, by availing hinself of his
character, gains for hinself any pecuniary

advant age, or where any person so bound enters

i nto any deal i ngs under circunstances in which his
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own interests are, or may be, adverse to those of
such other person and thereby gains for hinmself a
pecuni ary advantage, he must hold for the benefit
of such other person the advantage so gained."

Transfer of Property Act:

Sections 6(d) and 10 of Transfer of Property Act read as under:
"6.What may be transferred. \027Property of any
kind may be transferred, except as otherw se
provided by this Act or by any other |aw for the
time being in force, \027

(a) * %
(b) * % %
(C) * % %
(d) An interest in property restricted inits
enjoynment to the owner personally cannot be
transferred by him
10. Condition restraining alienation. \027Were
property i's transferred subject'to a condition or
limtation absolutely restraining the transferee or
any person clainmng under _himfromparting with
or disposing of his interest in the property, the
condition or limtation is void, except in the case
of a | ease where the condition is for the benefit of
the | essor or those claimng under him provided
that property may be transferred to or for the
benefit of a wonen (not being a Hindu
Muhamadan or Buddhi st), so that she shall not
have power during her marriage to transfer or
charge the same or her beneficial interest therein.”

Sal e of Goods Act:
Sections 4, 19 and 20 of Sal e of CGoods Act read as under

"4, Sale and agreenment to sell.\027(1) A contract of
sal e of goods is a contract whereby the seller
transfers or agrees to transfer the property in goods
to the buyer for a price. There nmay be a contract of
sal e between one part-owner and anot her

(2) A contract of sale may be absolute or
condi ti onal

(3) Were under a contract of sale the property in
the goods is transferred fromthe seller to the
buyer, the contract is called a sale, but where the
transfer of the property in the goods is to take
place at a future tine or subject to sone condition
thereafter to be fulfilled, the contract is called an
agreement to sell

19. Property passes when intended to pass\027(1)
Where there is a contract for the sale of specific or
ascertai ned goods the property in themis
transferred to the buyer at such tinme as the parties
to the contract intend it to be transferred.

(2) For the purpose of ascertaining the intention of
the parties regard shall be had to the terns of the
contract, the conduct of the parties and the

circunst ances of the case

(3) Unless a different intention appears, the rules
contained in Sections 20 to 24 are rules for
ascertaining the intention of the parties as to the
time at which the property in the goods is to pass
to the buyer.

20. Specific goods in a deliverable state.\027Were
there is an unconditional contract for the sale of
specific goods in a deliverable state, the property
in the goods passes to the buyer when the contract
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is made, and it is inmaterial whether the tine of
paynment of the price or the tinme of delivery of the
goods, or both, is postponed."

BENAM TRANSACTI ONS ACT:

Sub- Section (1) of Section 3 of the Benam Act provides that no
person shall enter into any benam transaction. Sub-Section (3) of Section 3
thereof provides that whoever enters into any benanmi transaction shall be
puni shable with inprisonnent for a termwhich may extend to three years or
with fine or with both. Section 4 provides for a prohibition to the right to
recover property held benam either by way of claimor by way of defence.
Section 5 provides that all properties held benam shall be subject to
acqui sition by such authority, in such manner and after follow ng such
procedure, as may be prescribed.

In terns of Section 7 inter alia Section 82 of the Indian Trusts Act,
1882 stood repeal ed.

THE ACT:

Sections 2(c), 3, and 4 of Special Courts Act read as under
"2(c) "securities" /includes--
(i) shares, scrips, stocks, bonds, debentures,
debenture stock, units of the Unit Trust of India or
any other nmutual fund or other narketable
securities of a like nature in or of any incorporated
conpany or other body cor porate;
(ii) Governnent securities; and
(iii) rights or interests in securities;
3. Appointnment and functions of Custodian.--
(1) The Central CGovernnment may appoi nt one or
nore Custodians as it may deemfit for the
pur poses of this Act.
(2) The Custodi an may, on being satisfied on
i nformati on received that any person has been
i nvolved in any offence relating to transactions - in
securities after the 1st day of April, 1991 and on
and before 6th June, 1992 notify the name of such
person in the Oficial Gazette.
(3) Notwithstandi ng anything contained in the
Code and any other law for the tine being in force,
on and fromthe date of notification under sub-
section (2), any property, novable or imovable,
or both, belonging to any person notified under
that sub-section shall stand attached
simul taneously with the issue of the notification
(4) The property attached under sub-section (3)
shall be dealt with by the Custodian in such
manner as the Special Court nmay direct.
4. Contracts entered into fraudulently may be
cancel | ed. - -
(1) If the Custodian is satisfied, after such inquiry
as he may think fit, that any contract or agreenent
entered into at any tine after the 1st day of April
1991 and on and before the 6th June, 1992in
relation to any property of the person notified
under sub-section (2) of section 3 has been entered
into fraudulently or to defeat the provisions of this
Act, he may cancel such contract or agreenent and
on such cancel l ation such property shall stand
attached under this Act;
Provi ded that no contract or agreenent shall be
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cancel | ed except after giving to the parties to the
contract or agreenent a reasonable opportunity of
bei ng heard.

(2) Any person aggrieved by a notification issued
under sub-section (2) of section 3 or any
cancel | ati on made under sub-section (1) of section
4 or any other order made by the Custodian in
exerci se of the powers conferred on hi munder
section 3 or section 4 may file a petition objecting
to the same within thirty days of the assent to the
Special Court (Trial of Ofences Relating to
Transactions in Securities)Bill, 1992 by the

Presi dent before the Special Court where such
notification, cancellation or order has been issued
before the date of assent to the Special Court (Tria
of Offences Relating to Transactions in Securities)
Bill, 1992 by the President and where such
notification, cancellation or order has been issued
on or after that day, within thirty days of the

i ssuance ‘of “such notification, cancellation or order
as the case may be; and the Special Court after
hearing the parties, may make such order as it

deens fit.

The Special Court exercises all jurisdiction, powers and authority as
were exercisable, inmediately before such comencenent by any G vi
Court in relation to a matter or claim specified therein
CANBANK MUTUAL FUND ( CANCI GO) SCHEME, 1988:

Canbank Muitual Fund framed a schene known as CANCI GO
Schene. The said Schenme cane-into force on 22nd April, 1988. The
provi si ons of the CANCI GO Schene are applicable to the issue of units
call ed CANCI GOS by Canara Bank acting in its capacity as Trustee of the
Canbank Muitual Fund.

Condition 2(k) defines 'Cancigo Scheme’ to nean the Canci go
Mut ual Fund (Canci go) Schene, 1988 under which Cancigos are issued by
the Trustee. ’'Holder’ in terns of Condition 2(r) to nmean a person who has
nade an application to the Trustee and to whom not |ess than five Canci gos
have been issued or any person or persons nom-nated by the Trustee in this
behal f for the purpose of participating in the Cancigo Scheme. Condition
No. 5 provides as to the person eligible toapply for the issue of Cancigos.
Condition No. 10 provides that all allotments should be at the discretion of
the Trustee.

IS THE CLOG ON TRANSFER ABSCLUTE?

The Rul es and Regul ations framed by the Canbank Mitual Fund in
relation to the issuance of CANCI GO certificates do not have any statutory
backing. The CANCIGOs had a | ock in period of one year whi ch neans that
the hol der thereof nust not encash the securities within the aforementioned
period. The question as regard the non-transferability of the units will have
to be construed upon reading the schene in its entirety and in particular the
Condition No. 22 thereof, in terms whereof the Trustees were not required
to maintain any register of CANCI GO holders. |In terns of Condition No.

24, the person whose nane is shown in a CANCI GO Certificate would be

the only person to be recognized by the Trustees as the hol der of such

Canci go and as having any right, title or interest in or to such securities. No
Trust created was al so to be recogni zed.

Condition No. 19 creating a bar on transfer has to be construed in the
af orementi oned context. The bar on transfer created was to have the effect
that the sane woul d not be binding on Canbank Miutual Fund as it was not
bound to take any notice thereof and only the hol der shall be recognized as
having the right, title or interest on the CANCI GO
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The expressions contained in Condition No. 19 of CANCI GO Schene
differ in material particulars fromthe expressions used in the Brochure in
terms whereof transfer of CANCI GO from one person to another person is
not permtted. Permssion is not alegal restriction. However, in deserving
cases Trustees may permt addition of names to the existing CANCI GO
hol ding after duly considering the same. Perm ssion/Approval subsequently
granted woul d validate the grant. [See Graphite India Ltd. and Anot her vs.
Durgapur Projects Ltd. and O hers \026 (1999) 7 SCC 645]. CANClI GOs
i ndi sputably are valuable securities. They are otherw se capabl e of being
transferred in ternms of the established business practice, the Sale of Goods
Act or Transfer of Property Act. No |egal bar has been created in transfer of
the said securities. The scheme, thus, does not and could not have created an
absol ute |l egal bar on transfer of the CANCIGOs so as to invalidate the sane.

EFFECT OF THE BAR

The Rul es and Regul ations framed by Canbank Miutual Fund and the
not es appended to the CANCI GO Credit Sheet differ in material particulars.
Rul es and Regul ations explain as to why an enbargo in transfer has been
pl aced, i.e., not to recognize the Respondent No. 3 for the dividends or for
other liabilities arising out of transfer. A transfer violating the rules and
regul ati ons would only have the effect of the same being not binding the
Canbank Mutual Fund.” No other |egal consequence flows therefrom W
have al so noticed that the Brochure nerely states that the transfer is not
permtted but provisions exist for grant of such perm ssion. The Appell ant
Bank as well as Canbank Mitual Fund are the subsidiaries of the Canara
Bank. The Appel | ant cannot be estopped fromraising either alimted or
absolute title in them keeping in view of the fact that they had paid a sum of
33 crores of rupees by way of consideration for transfer of interest of the
Respondent No. 2 herein-in the said CANCl GOCS.

EFFECT OF SECTI ON 10 OF TRANSFER OF PROPERTY ACT:

As woul d appear fromthe di scussions nade hereinafter that by reason
of the | egal consequences of the relationship of the banker and the customer,
vis-‘-vis, the transaction in question, a beneficial trust has been created. The
same woul d, thus, be transferable as otherwise it would be hit by Section 10
of the Transfer of Property Act. Wen there exists such a condition; in
terns of Section 10, an absolute restrain is void whereas partial restraint is
not. Section 10 would not be attracted only when the restriction as to
alienation is only partial. (See Mhanmad Raza and Ot hers Vs.” M.  Abbas
Bandi Bibi, AIR 1932 PC 158). A stipulation taking away the whol e power
of alienation substantially is a question of substance and not of form
Section 10 limits the application of such stipulation

TRUST WHETHER CREATED

Chapter I X of the Indian Trusts Act provides for certain obligations in
the nature of trusts. A Trust is an obligation annexed to the ownership of
property, and arising out of a confidence reposed in and accepted by the
owner or declared and accepted by him for the benefit of another, or of
another and the owner. A trust in terns of Section 4 of the Trust Act may be
created for any |awful purpose.

When a real or personal property is purchased in the nane of another
a presunption of resulting trust arises in favour of the person who is proved
to have paid the purchase noney as a result whereof a beneficial interest in
the property results to the true purchaser. Law relating to trust has not
recogni zed only a resulting trust but other kinds of trust as well. Wen an
express trust is created by reason of an agreenent between the parties and
one of them being a beneficiary thereof, the same would be transferable.

A beneficial interest in the trust is created in different situations. (See,
for exanple, Barclays Bank Vs. Quistclose Investnments [1970] AC 567)
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In Barclays Bank (supra) a conpany which was substantially indebted
to the bank needed funds in order to pay a dividend on its shares. Quistclose
I nvest nents advanced the necessary funds on the basis that they were only
to be used for this purpose and they were paid into a separate account at the
bank, which was made aware of the arrangenent. The conpany went into
liquidation before the dividend had been paid. |f Quistclose Investnents
were no nore than a creditor of the conpany, then the funds in the bank
woul d belong to the conpany and the bank would be entitled to set off the
credit bal ance of the account against the substantially greater indebtedness
of the conpany. |If, on the other hand, the funds were held on trust for
Qui stclose Investnents, its proprietary interest therein would enjoy priority
over the rights of the bank. The House of Lords held that arrangenents for
the paynment of a person’s creditors by a third person give rise to "a
relationship of a fiduciary character or trust, in favour as a primary trust, of
the creditors, and secondarily, if the primary trust fails, of the third person".
Once the primary purpose was fulfilled, the third person would be no nore
than an unsecured creditor. However, there was "no difficulty in
recogni zi ng the co-existence in one transaction of |egal and equitable rights
and renedi es". Since the purpose for which the funds had been advanced
had failed, the funds were still held on trust for Quistclose |nvestnents,
whose beneficial interest was binding on the bank because it had been aware
of the basis on whichthe funds had been transferred."
[See Equity & Trusts, 2nd Edition by Al astair Hudson, page 307]

In that case the conmmon intention of both the parties was that the fund
in question should be held on trust. ~The principle in Barclays Bank (supra)
has been applied both where part of the funds advanced had i ndeed been
used for the specific purpose in-question, holding that the creditor was
entitled to recover whatever was left (See Re EVIR (1987) B.C.L.C. 647) as
al so where the funds, although advanced for a specific purpose, were paid
not by way of |loan but rather in satisfaction of a contractual debt. [ See
Carreras Rothmans Ltd. V. Freeman Mathews Treasure Ltd. [(1985) Ch.

207]

In this case, the Respondent Nos. 3 and 4 acted in consonance of the
confidence reposed upon them

Had Respondent Nos. 3 and 4 not disclosed that the applications for
allotment of CANCI GOs were for the benefit of the 2nd Respondent herein
Section 88 of the Indian Trusts Act would have been attracted.

A transaction which falls within the purview of Section 88 of the
I ndian Trusts Act does not fall within the category of benam transaction in
terns of the provisions of the Benam Transactions Act. (See P.V. Sankara
Kurup Vs. Leel avathy Nanbiar, AR 1994 SC 2694).

The list of persons specified in Section 88 of the Indian Trusts Act is
not exhaustive. The expression 'other person bound in fiduciary character to
protect the interests of other persons’ includes a large variety of relationship
The heart and soul of the matter is that wherever as between two persons one
is bound to protect the interests of the other and the former availing of that
rel ati onship nakes a pecuniary gain for hinself, the provisions of Section 88
woul d be attracted, irrespective of any designation which is immaterial. The
said principle would also apply for a banker holding the custoner’s noney.

A fiduciary would not be liable for any action if there is no
conceal nent by himor no advantage taken by him

A civilized society furthernore always provides for remedies for

cases of what was been called unjust enrichnent or unjust benefit derived
fromanother which it is against conscience that he should keep. (See

Fi brosa Spol ka v. Akcyjna Vs. Fairbairn Lawson Conbe Barbour, Ltd

(1942) 2 Al ER 122)]
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In Carreras Rothmans Ltd. V. Freenman NMat hews Treasure Ltd.
[ (1985) Ch. 207 at page 222], it is stated

"\ 005.equity fastens on the conscience of the person
who receives fromanother property transferred for

a specific purpose only and not therefore for the
reci pient’s own purposes, so that such person will
not be permtted to treat the property as his own or
to use it for other than the stated purpose.”

The parties to the transactions cannot enter into any benami
transaction so as to get ‘any property transferred in their names for
consideration, i.e., paid by a third party. A presunption, thus, arises that the
parties never intended that the transaction would be a benam one. By
reason of the said transaction, a cestui qui trust was created, inasmuch as the
Respondent Nos. 3 and 4 applied for allotment of CANCI GOs on behal f of
the Respondent No. 2 and not on their own behalf. The trust was created for
a purpose, nanely, the benefit arising therefromwould be appropriated by
the Respondent No. 2. The principle of cestui qui trust is a synonymof a
beneficiary. The said principleis not confined to the ingredients of Sections
82 of the Indian Trusts Act. It also covers cases falling under Section 88
thereof. Thus if it be held that the properties were acquired by the
Respondents Nos. 3 and 4-in their own names in breach of their obligations
whil e acting as an /agent of the Respondent No. 2, the case would be covered
under Section 88 of the Indian Trusts Act. Section 88 of the Trusts Act has
not been repeal ed by Section 7 of the Benam Transaction Act. 1In such a
case the Benani Transactions Act woul d not operate.

A beneficial interest indisputably can be transferred. For the said
purpose, the only |egal requirenent will be essence of a trust. The right of a
beneficiary to transfer his interest being absolute, the transferee derived
rights, title and interest therein

Furthernore, the |legal effect of a docunent cannot be taken away
even if the property is chosen to conceal by a device the legal relation. [See
Conmi ssi oner of |Incone Tax, Hyderabad Vs. Nawab Mr Barkat Ali Khan
Bahadur, AIR 1975 SC 838 at 845].

I n Hem Chandra Roy Chaudhury Vs. Suradhani Debya Chaudhuran
and Gthers [AIR 1940 PC 134], it is held:

"\ 005No doctrine of the |law of India has been

i ndicated to their Lordshi ps which prevents a
beneficiary under a trust fromdealing with his
i nterest by way of nortgage, though it is true
enough that in India such an interest is not
technically regarded as an equitable estate.”

Furthernore, the doctrine of resulting trust was applicable in India

even before the Indian Trusts Act came into force. [ See Miussumat

Ameer onni ssa Khanum and Mussunat Parbutty (supra)]. We, therefore, are
of the opinion that the Respondent No.2 had a transferable interest in the
CANCI CCs.

ALLOTMENT OF CANCIGO \026 IS I T A TRANSFER?

The allotment of CANCIGOS is not a transfer as thereby Canbank
Mut ual Fund had al |l owed the shares not as owner thereof. The Benam
Transactions Act applies when there is a transaction in which the property is
transferred. |If allotnment of CANCIGOS is not a transfer of property, the Act
woul d not apply. [See Sri Raj Sachdeva Vs. Board of Revenue [AIR 1959
Al'l 595] and The Swadeshi Cotton MIls, Co., Ltd. , In re. [1932 Conmp. Cas
411] .
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In Madura MIls Co. Ltd., In re. [1937 Conp. Cas 71], Varadachari ar
J. stated the [ aw thus:

"As we have already observed, it is no doubt true
that in the hands of a sharehol der, a share is
property and when a sharehol der exchanges his
shares with another it nmay be possible to regard
the transaction as anounting to a transfer whether
by way of exchange or conveyance: Cf. Coats v.

I nl and Revenue Conmi ssioners (1897) 2 QB

423. But when the conpany is for the first tine

i ssuing shares, it seens to us that there is no
guestion of property already possessed by the
conpany being thereby transferred to the allottee."

Even assuming that the Benam Transactions Act as also the bar on
transfer inmposed by Canbank Miutual Fund (CBMF) woul d apply, the
properties would remain vested in Respondent Nos. 3 and 4 and Respondent
No. 2 would have no interest therein which would attract the provisions of
Sub-section (3) of Section 3 of "the  Act’.

BENAM TRANSACTI ONS ACT - APPLI CABI LI TY:

Benam transactions in India were generally recognized by the Courts.
But the sane had not been given effect to when the transaction

(a) vi ol ates the provisions of any |aw, or

(b) defeats the rights of innocent transferees for value fromthe

banam dar wi t hout notice; or when

(c) the object of the benam transaction was to defraud the creditors of
the real owner and that object has been-acconplished; or when

(d) it is against public policy.

Benam Transactions, however, used to be effected for various
purposes \026 to avoid taxes, to avoid ceiling laws etc. Blank transfers of
shares had al so posed serious problens as dividends are paid to the
regi stered sharehol ders and not to the real shareholders as in the case of
benam hol di ngs of shares, but despite the same the transactions have not
been declared to be invalid in | aw by any statute including the Benan
Transactions Act.

"Benami Transaction’ has been defined in Section 2(a) of the Benan
Transactions Act to nmean any transaction in which property is transferred to
one person for a consideration paid or provided by another person
"Transfer’ of property, therefore, is sine qua non for attracting the said
definition.

In a transfer involving benam transaction, three parties are involved.
The benami dar nay be a party therein. |In this case, the parties to the
transactions are public sector undertaki ngs bei ng schedul ed banks and their
subsidiaries. A presunption would, thus, arise that they would not
encour age any benam transaction nor would involve thenselves therein. In
a situation of this nature and, in particular, having regard to the fact that a
di scl osure was nmade by the Respondent Nos. 3 and 4 in their applications
for allotnent of CANCIGO that the sane were filed on behal f of the
Respondent No. 2 herein, the intention of the parties was not to enter into a
benam transaction.

The Benam Transaction Act is not a piece of declaratory or curative
legislation. It creates substantive rights in favour of benam dars and
destroys substantive rights of real owners who are parties to such
transactions and for whomnew liabilities are created by the Act. A statute
whi ch takes away the rights of a party nust be strictly construed. [See R
Raj agopal Reddy (dead) by L.Rs. and ors. Vs. Padmini Chandrasekharan
(dead) by L.Rs. AIR 1996 SC 238].
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The evil of benam transaction was sought to be curbed by reason of
the provisions of the Uban Land (Ceiling and Regul ati on) Act, 1976, the
State Ceiling Laws, Income Tax Act, 1961 as anended by the Taxation
Laws (Anmendment) Act, 1975 (See Sections 281 and 281A of the |Incone
Tax Act), Section 5 of the Gft Tax Act, 1958, Section 34 B of the Walth
Tax Act and Section 5(1) of the Estate Duty Act (since repealed). It is only
with that view the Benam Transactions (Prohibition) Act, 1988 prohibiting
the right to recover benam transaction was enacted. Section 5(1) provided
that all properties held benanmi shall be subject to acquisition as different
fromforfeiture provided for in the Snugglers and Forei gn Exchange
Mani pul ators (Forfeiture of Property) Act, 1976. But even Section 5 had not
been nade workabl e as no rul es under Section 8 of the Act for acquisition of
property held benanmi were franed.

A nationalized bank cannot hol d sonebody el se’s property inits
name. W do not know as to under what circunstances it applied for
allotment of CANCIGOs - in its name on behalf of the Respondent No. 2.
We have al'so not been informed at the Bar as to whether there exists such a
practice or the sane is otherwi se permssible. W in these natters, however,
are not concerned with an ethical question. W are also not concerned with
the m sconduct of any officer of the Bank, criminal or otherwise, in this
behal f. This Court is only concerned with the validity of the transactions.
We have noticed hereinbefore that in a case of this nature a beneficia
interest is created within the neaning of the provisions of Section 88 of the
Indian Trusts Act in view of the fact that the Respondent Nos. 3 and 4 have
appl i ed the noney of the Respondent No. 2 for allotnent of CANCIGO in
their own nanmes and applied for allotnment of the certificates on behalf of the
Respondent No. 2 and not on their own behalves. It is, therefore, not a case
where the transacti on . was benam in nature. 1t does not appear also to be a
case where the parties entered into a transaction with a view to contravene
any law. It is also not a case where any anobunt belonging to a bank has
been utilized by a customer. The Respondent Nos. 3 .and 4 have not
clainmed any right, title and interest in CANCIGOS. 1|n view of the
af orementi oned circunstances, provisions of the Benanm Transactions Act
woul d have no any application whatsoever.

ROLE OF CUSTODI AN UNDER THE ACT:

The Custodian has three main functions to perform
(i) He has the authority to notify a person in the Oficial Gazette, on
being satisfied on information received that he has been involved
in any offence relating to transactions in securities during the
period 1-4-1991 to 6-6-1992.
(ii) He has the authority to cancel any contract or agreenent relating to
the properties of the notified persons which, in his opinion, has
been entered into fraudulently or for the purpose of defeating the
provi sions of the Act as specified in Section 4.
(iii) He is required to deal with the properties in-the manner as directed
by the Special Court.

The properties of a notified person do not vest in the Custodian. He is
not a receiver within the neaning of the provisions of the Code of G vi
Procedure or an Oficial Receiver or an Oficial Assignee under the
Insolvency laws. He is also not an Oficial Liquidator under the Conpanies
Act. His right is sane as that of the notified person. Only when the notified
person had a subsisting right in a property, the sanme being subject to
statutory attachment, the custodi an can approach the special court for an
appropriate direction in relation thereto. |In other words, the custodian is not
permtted to deal with any property which did not belong to the notified
person on the rel evant date.

ARE THE TRANSACTI ONS | LLEGAL?
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The Canbank Mutual Fund having regard to the materials on records
nust be presuned to have issued the CANCIG0s in the nanmes of the
Respondent Nos. 3 and 4 with full know edge that they would enure to the
benefit of the Respondent No. 2. The effect of grant of CANCIGOs by the
Canbank Mutual Fund despite such knowl edge does not strictly fall for our
consi deration but the same is relevant to determne the nature of illegality of
the transaction, if any. It is one thing to say that they could not have done
so having regard to the schene, but it is another thing to say that the sane
was illegal. The area of |aw concerning illegality and resulting trust has
under gone sone changes in view of a recent decision of the House of Lords
in Tinsley Vs. MIlligan reported in 1993 (3) All ER 65. 1In the said case,
Lord Browne-W | ki nson specified the core applicable principles which are
as under:

"1. Property in chattel s and | and can pass under
a contract which is illegal and therefore

woul d have been unenforceable as a

contract.

2. A'plaintiff can at |aw enforce property rights
so acquired provided that he does not need

torely on theillegal contract for any

pur pose ot her than providing the basis of his
claimto a property right.

3. It isirrelevant that the illegality of the
under | yi ng agreenment was either pleaded or

energed in evidence: if the plaintiff has

acquired legal title under the illegal contract

that is enough."

It was held that illegality being not the source of MIliganms equitable
rights as her contribution to the purchase price was the source therefor. In
that case, Respondent did not have to rely onher own illegality because she

was entitled to an equitable share in'the property in any event because she

had contributed to the purchase price. The principles evolved in Tinsley
(supra) apply to the fact of the present case. The said decision was foll owed
by this Court in B.O 1. Finance Ltd. Vs. Custodian and Qthers [(1997) 10

SCC 488] .

The Schenme suggests that Canbank Miutual Fund intended 'to absolve
itself fromsuch responsibilities.

Does by such contract the holder of a unit is debarred from
transferring a valuable security? The answer to that question nust be
rendered in the negative. A transfer can be held to be invalid provided it is
forbidden in law. It is one thing to say that the founders of the Schene
woul d not recognize any transfer so as to nake it liable to pay dividend to a
person ot her than the person in whose name a unit-is held but it i's another
thing to say that it is not legally transferable. |In this case, the Court is not
concerned with the question whether in the facts and circunstances of this
case the Appellant should have accepted the units of face value of Rs. 33
crores and adjusted a sumof Rs. 25,01, 67,129/- followed by issuance of a
cheque of Rs. 7,98,32,871/-, but with the question as to whether such a
transaction was legally inperm ssible. The case at hand poses a peculiar
problem Respondent Nos. 3 and 4 applied for allotment of CANCIGOs in
their nane under the instructions of Respondent No. 2. Respondent Nos. 3
and 4 were not to invest their own noney. The consideration paid towards
the allotnent of the units was paid fromthe account of the Respondent No.
2. Even the dividends paid to themat the first instance were credited in the
account of the Respondent No. 2. Respondent Nos. 3 and 4 had never
clainmed any right, title or interest in the said securities. Respondent No. 4 in
its affidavit dated 26th July, 1993 had categorically stated:

"l say and subnit that Respondents No. 4 are
neit her necessary nor proper parties to the petition
i nasmuch as Respondents No. 4 have no claim
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what soever in the subject securities.”

A simlar statement had been nade by Respondent No. 3. Respondent
Nos. 3 and 4 did not claimany right, title or interest as evidently the
possessi on of CANCI GOS were delivered in favour of the Respondent No.
2.

Even the Benani Transactions Act while prohibiting benan
transacti ons does not provide that by reason of such a transaction no title
what soever woul d pass or the property would vest in the State as for
acqui sition of benam property recourse to Section 5 of the Act has to be
resorted to. |n absence of any proceedi ngs taken and a bindi ng order passed
interns of Section 5 of the Benam Transactions Act, only Section 4 of the
Act woul d apply.

Respondent “Nos. -3 and 4 by reason of the said transaction held
thenselves to be the trustees of Respondent No. 2 in relation to the securities
in question. They applied for allotnent for the benefit of Respondent No. 2.
They never enforced any claimin relation to the said securities in a court of
l aw and, in fact, disclaimed any right, title or interest therein. Possession of
the securities which are novabl e properties has been handed over to them
No statutory provision has been brought to our notice forbidding such
transfer. The Respondent Nos. 3 and 4, therefore, were not statutorily
prevented fromentering into such a transaction

In other words, the concerned parties, nanely, Canbank Mitual Fund,
the Respondent Nos. 3 and 4 as well as the Respondent No. 2 became a party

to an arrangenent which may be unethical but not illegal

A contract nay be unlawful or partly lawful or partly unlawful. If it is
lawful, it will be given effect to whereas incase it is wholly unlawful being
opposed to the public policy, it would not be. In case a transaction is partly
awful and partly unlawful, if they are severable, the lawful part shall be

given effect to. [See B.O I|. Finance Ltd. (supra)].

The said decision is also’an authority for the proposition that the
position of the custodian is sane as that of the notified person hinself. |[If by
any | aw the Respondent No. 2 was not precluded fromtransferring the
shares held by him the transfer thereof in favour of the Appellants was
| egal . The transaction took place on 6.2.1992, i.e., nmuch prior to 6.6.1992
when Respondent No. 2 becane a notified person. |If on or after 6.2.1992,
Respondent No. 2 had no interest in the CANCI GOs, the sane coul d not
have been the subject matter of attachment of the custody. The custodian
could attach the property only when the right, title and interest thereto
remai n on the Respondent No. 2 and not otherw se.

In B.O|I. Finance Ltd. (supra) the question which fell for
consideration of this Court was as to whether ready-forward or buy-back
transactions are valid. In that case the nature of transaction was not /in
di spute. The transaction consisted of two interconnected | egs, nanely, the
first or the ready | eg, consisting of purchase or sale of certain securities at a
specified price and the second or forward | eg, consisting of the sale or
purchase of the sane or simlar securities at a later date at a price determ ned
on the first date. It was held that the first |leg of the transaction was not
illegal whereas the second | eg of the transaction was contrary to the
provi sions of the Securities Contracts (Regul ation) Act, 1956. In the said
deci si on, non-compliance of the direction issued by the Reserve Bank al so
cane up for consideration and this Court in no uncertain ternms held that
wher eas non-conpliance thereof may result in prosecution but woul d not
result in invalidation of any contract entered into by the bank with a third

party.

It was opined
"60. In the present case the appellants are basing
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their claimby relying not on the terns of the
ready-forward contract, but on the paynent of

mar ket price agai nst delivery of the securities. The
claimto title is independent of the ready-forward
agr eenent .

61. There can be little doubt that the appellants,
when they paid the market price and took delivery

of the securities had becone owners of the sane.
According to Section 5 of the Transfer of Property
Act, 1882, "transfer of property" inter alia neans
an act by which a person conveys property to

anot her person. Section 6 of this Act deals with
what property may be transferred. Wat is rel evant
in Section 6(h) according to which no transfer can
be made (1) insofar as it is opposed to the nature of
the interest affected thereby, or (2) for an unlawfu
obj ect, or consideration wthin the neaning of
Section 23 of the Indian Contract Act, or (3) to a
person |l egally disqualified to be transferee.
According to Section 23 of the Contract Act the
consi deration or object of ‘an agreenent will be
unlawful if it is forbidden by law, or is of such a
nature that, if permtted, it would defeat the
provisions of any law, or is fraudulent, or involves
or inplies injury to the person or property of
another, or the court regards it as i moral or
opposed to public policy, In the instant case the
obj ect of the contracts entered into between the
banks and the notified parties was for the transfer
and, subsequently, re-transfer of the securities. The
transfer took place on delivery of securities on
paynment of market price as consideration. The

consi deration for the transfer of the securities, in
the ready |l eg, was the paynent of narket price.

62. The validity of the transfer of the securities has
to depend on the provisions of the Transfer of
Property Act and the Sale of Goods Act relating to
transfer and not to the validity of the agreenent
precedi ng the transfer. Like any other noveabl e
goods the securities could validly be purchased on
del i very agai nst paynent of price as per Sections

4, 19 and 20 of the Sale of Goods Act. The price
pai d, while taking delivery, was the consideration
for the transfer of the securities. Wen the transfer
of title has taken place the agreenent between the
parties preceding this cannot invalidate the
transfer\ 005"

This decision applies in all fours to the fact of the present case.

Right, title and interest in a novable property can pass by delivery of
possessi on and upon paying of the considerations in view of the provisions
of the Sal e of Goods Act. Passing up of a title in favour of the transferee
woul d not be illegal, unless it is forbidden by law. For the said purpose, the
transaction nust attract the wath of Section 23 of the Indian Contract Act
and not otherwi se. Section 3 of the Act does not contenplate extinction of
right of a third party. For getting the transaction invalidated in |aw, only
Section 4 of the Act can be taken recourse to.

The constitutional validity of the Act came up for consideration before
this Court in Harshad Shantilal Mehta Vs. Custodian and thers [(1998) 5
SCC 1]. The vires of the said statute was upheld, inter alia, on the ground
that by reason thereof the right, title and interest in a property belonging to
Respondent No. 3 is not affected. The interest of the Appellant, thus, was
not affected by the said Act or by the Benam Transactions Act. Extinction
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inright, title and interest in a property nmust be caused as a result of
operation of |aw and not otherwise. Creation of title by an act of parties is
subject to law. Once atitle vests in a person he cannot be divested

t herefrom except by reason of or in accordance with a statute and not

ot herwi se. An adm ssion does not create a title; the ||ogical corollary

wher eof woul d be that an admission of a party would not lead to

relinqui shnment of his right therein, if he has otherwise acquired a title in the

property.

Title in a property connotes a bundle of rights. Subject to prohibitory
or regulatory statute, such rights are capable of being transferred. Apart
fromthe provisions of Benam Transactions Act, no other provision
operating in the field which would negate the claimof the Appellant was
poi nted out. As discussed hereinbefore, the Benam Transactions Act wll
have no application in the instant case.

It is also not a case where a transfer has been made by a conpany

beyond /its articles. Appel | ant “has not acted ultra vires its articles.
Furthernore, it is one thing to say that a transfer is nade contrary to Articles
but it would not be correct to contend that the sanme was prohibited by ternms

of issue.

ATTACHMENT :

At tachnment 'under sub-Section (3) of Section 3 of the Act is subject to
an encunbrance, if any. Even if alimted right is transferred by a notified
person to a third party, the order of attachnent, if any, nust be subject to the
said right of the third party. In other words, under all circunstances, the
right of a third party nust be recognized. It is nowwell-settled, in view of
the decision of this Court in C.B. Gautamvs. Union of India & Qthers
[(1993) 1 SCC 78], that even where a statute providres for conpul sory
purchase, the property will not vest inthe Governnent free from al
encunbrances but woul d vest subject to the encunbrances.

In C.B. Gautam (supra), this Court held:

" 36\ 005Readi ng down is not pernmissible in such a
manner as would fly in the face of the express
terns of the statutory provisions.  |In view of the
express provision in Section 269-UE that the
property purchased would vest in the Centra
CGovernnment "free fromall encunbrances”

(enphasis supplied) it is not possible to read down
the section as submitted by | earned Attorney
General. In the result the expression "free from al
encunbrances" in sub-section (1) of Section 269-

UE is struck down and sub-section (1) of Section
269- UE nust be read wi thout the expression "free
fromall encunbrances" with the result the

property in question would vest in the Centra
CGovernment subject to such encunbrances and

| easehol d interests as are subsisting thereon except
for such of themas are agreed to be di scharged by
the vendor before the sale is conpl eted\ 005"

In V.B. Rangaraj (supra), whereupon reliance has been placed by the
| ear ned counsel for the Respondents, transfer was contrary to the Articles of
the Company. This Court therein had no occasion to consider the effect of a
transaction which is contrary to the ternms of issue. The said Act provides for
certain statutory consequences which nust be kept within the four corners
thereof. The Learned Special Judge, therefore, erred in asking unto itself a
wrong question that the statutory provisions create no right in the third party
i ncl udi ng the Appel |l ant herein. The question which should have been posed
was : Had any right, title or interest of Respondent No. 2 existed on the
notified date in the said CANCI GOS aut horizing the Custodian to act in
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terns of Section 3? The answer to that question nmust be rendered in the
negative. It is no doubt true that Section 13 of the said Act provides for a
non- obstante cl ause but before the said clause is resorted to, it must be
shown that there exists a provision inconsistent with the provision in any
other Act. In any event, if Respondent Nos. 3 and 4 could transfer or
relinquish its right in favour of Respondent No. 2 who in turn could transfer
the sanme to the Appellant, provisions of the said Act would not entitle the
custodian to claima property which ceased to be the property of the
Respondent No. 2. Here again, the | earned Special Judge comitted an

error in holding that by reason of Section 4(2) of the Benam Transactions
Act, the Appellant is forbidden fromraising a defence in respect of the
CANCI s al t hough such a bar would not apply in the case of the

Cust odi an.

The Appellant, in our opinion, had also the requisite | ocus to maintain
its application before the Special Court with a viewto show that it having an
interest in the CANCI s, the sane is beyond the purview of purported
automati c attachment under Section 3(3) of the Act and consequently neither
the custodi an-derived any right to deal therewith nor the special court could
i ssue any direction in relation thereto. 1In any event having regard to the
provi si on-contai ned in Section 9A of ‘the Act, all clainms relating to the
properties which are claimed to have been statutorily attached nust be
adj udi cated by the Special Court only. The claimpetition of the Appellant
was, thus, maintainable.

In V.B. Rangaraj (supra), this Court held that shares bei ng novabl e
property, a sharehol der has a free right to transfer his shares. Such right can
only be taken away by Articles of Association and not otherw se.

The stand of the custodian, in this behalf, is inconsistent and self-
contradictory. |If by reason of the enbargo placed on transfer of any
CANCI GO, the right renmmins vested in the Respondent Nos. 3 and 4, the
guestion of the same being subject to attachment would not arise. However,
if, according to the custodian, right, title and interest in the CANC GOS
vested in the Respondent No. 2, he being a third party can transfer his
interest, as he was not bound by the rules for allotnent. On the one hand, it
is contended that the Respondent Nos. 3 and 4 were bound by the conditions
i nposed by Canbank Mutual Fund and on the other a contention was raised
that they were benamidars. Both cannot stand together. Simlarly, a
contention has been raised that the condition contained in Note No. 4 of the
Credit Sheet is an absolute restraint on alienation, but at the same time it is
contended that even the third party cannot transfer his - interest (if he has any)
in favour of another although a transfer can be giveneffect to after the
expiry of the lock-in period.

Furthernore, in a case of this nature, the Respondent No. 2 did not
hol d any personal interest which would cone within the purview of 'Section
6(d) of the Act. An interest in the CANCI GOS was not created in the
Respondent No. 2 for enjoynent in his personal capacity. Section 6(d) of
the Transfer of Property Act would apply when a transfer is in violation of
such stipulation which would defeat the object thereof. The |earned Specia
Judge, therefore, conmitted an error in invoking Section 6(d) of the Transfer
of Property Act.

In Nallajerla Krishnayya Vs. Vuppal a Raghavulu [AIR 1958 AP 658},
it is stated:

"5\ 0051 f, on a construction of the relevant terns of
the instrunent, the Court comes to the concl usion
that rights were created against the property, the
matter is taken out of the purview of Section 6(d)

of the Transfer of Property Act."

In Harshad Shantilal Mehta (supra), this Court held:
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"18. The last question can be answered first. As
stated above, Section 3(3) clearly provides that the
properties attached are properties which belong to

the person notified. The words "bel ong to" have a
reference only to the right, title and interest of the
notified person in that property. If in the property
"bel onging to" a notified person, another person

has a share or interest, that share or interest is not
extingui shed. O course, if the interest of the
notified person in the property is not a severable
interest, the entire property may be attached. But

the proceeds fromwhich distribution will be nade
under Section 11(2) can only be the proceeds in
relation to the right, title and interest of the notified
person in that property. The interest of a third party
in the attached property cannot be sold or

distributed to dischargethe liabilities of the
notified person. This would al so be the position

when the property is already nortgaged or pledged

on the date of attachnment to-a bank or to any third
party. This, however, is subject to the right of the
Cust odi an under Section 4 to set aside the

transaction of nortgage or pledge. Unless the

Cust odi an exerci ses his power under Section 4, the
right acquired by a third party in the attached
property prior to attachment does not get

ext i ngui shed nor does the property vest in the

Cust odi an whet her free from encunbrances or

ot herwi se. The ownership of the property remains

as it was.

The Appel | ant having paid a consideration of Rs. 33 crores in relation

to the CANCIGOS in question had a just right to possess the sane to the
exclusion of the Respondent No. 2 and in-that view of the matter too the
Speci al Court could not have directed the Appellant to hand over the sanme to
the Custodian. The said direction i's unsustainable in |aw.

SECTI ON 13 OF THE ACT:

In Solidaire India Ltd.(supra), the Custodian initiated proceedings
bef ore the Special Court for recovery of an amount of |oanof Rs. 1 crore
due to the Respondent No. 1 fromthe Appellant therein. ~The suit was
decreed and only during pendency of appeal, the Appellant becane sick
The question which arose for consideration was as to whether in view of the
Si ck Industrial Conpani es (Special Provisions) Act, 1985, no proceeding
could have been initiated or continued under the said Act. Referring to
Section 13 of the Act, this Court held that the provisions of the said Act
woul d prevail over the provisions of the Sick I'ndustrial Conpanies (Specia
Provi si ons) Act, 1985.

We are here not concerned with the right of a party to take recourse to
a renedy but are concerned with a right of a party to possess the property
over which it has a lawful title. In such a situation, Benam Transactions
Act will have no application in allocation of shares as the sanme woul d not
cone within the purview of transaction relating to a transfer of property.
Transfer of CANCIGO in favour of the Appellant was, thus, valid and |ega
as by reason of the transfer of possession of the CANCI GOS by Respondent
No. 2 in favour of the Appellant, a valid right has been created therein, the
same coul d not have been attached in terns of Section 3(3) of the said Act.

The Custodi an thought it expedient not to invoke the provisions of
Sub-section (2) of Section 4 of the said Act. He was at liberty to do so.
Even now he is free to do so, if so advised.

CONCLUSI ON
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For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned which is set aside accordingly. These appeals are allowed. In the
facts and circunmstances of this case, however, there shall be no order as to

costs.




