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ACT:

I ndustri al Di spute--Chief Cashier of Bank withdraw ng
guarantee in respect of Assistant Cashier--Term nation of
service of Assistant Cashier by Bank w thout hol di ng
enquiry--Validity of--Al India I'ndustrial Tribunal (Bank
Di sputes) Award, 1953, paras. 521, 522(1).

HEADNOTE:

The system of working in the cash departnment of the
appel | ant Bank was that there was a Chief Cashier and there
were about thirty Assistant Cashiers under-him ~ The Chief
Cashier had to give security for the work of the cash
department; the Assistant Cashiers were enpl oyed upon being
introduced by the Chief Cashier who guaranteed each . such
enpl oyee. There was | ong standing practice in the Bank that
at the end of the day when the cash was | ocked up under the
supervision of the Chief Cashier, all the assistant cashiers
had to be present so that the cash could be checked before
being locked up. |In spite of reminders C, an Assistant
Cashi er, had been | eaving the Bank wi thout the perm ssion of
the Chief Cashier for sone tine before the cash was checked
and | ocked up. The Chief Cashier reported the matter to the
managenment, wthdrew his guarantee in respect of C and
stated that unless the services of C were dispensed with his
conduct would affect the security of the cash departnent.
The Bank term nated the services of Cin accordance with the
provisions of para. 522(1) of the Al India Industria
Tri bunal (Bank Di sputes) Award, 1953, without holding any
enquiry against C. The Industrial Tribunal to which the
dispute was referred held that this was in fact and in
reality a case of termi nation of services for m sconduct and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

the Bank ought to have foll owed the procedure laid down in
para. 521 of the Bank Award for taking disciplinary action

that the termination of service was illegal and inproper and
that Cwas entitled to reinstatement with full back wages
and ot her benefits :

Held, that the services of the Assistant Cashier were
properly term nated by the Bank. There was no doubt that an
enpl oyer could not dispense with the services of a pernanent
enpl oyee by nere notice and claim that the industria

tribunal had no jurisdiction to i nquire into the
ci rcunstances of such termination. Even in a case of this
kind the requirement of bona fides was essential and if the
term nation of service was a colourable exercise of the
power or as a result of victimsation or unfair |abour
practice the tribunal had jurisdiction to interfere. Wer e
the termnation of service was capricious, arbitrary or
unnecessarily harsh that nmay be cogent evi dence of

victims sation or unfair |abour practice. In the present
case the security of the
442

Bank was involved and if the Bank decided that it would not
go into the squabble between the Chief Cashier and C and
woul d use para. 522(1) of the Bank Award to terminate the
services of Cit could not be said the Bank was exercising
its power under para. 522(1) in a. colourable nmanner. It
was not necessary that in every case where there was an
al l egation of nmisconduct the procedure under para. 521 for
taking disciplinary action should be foll owed.

Bucki ngham and Carnatic Conpany Ltd. v. W rkers' of the
COmany, 1952 L. A C. 490, approved.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION:Civil Appeal No. 14 of 1959.
Appeal by special |eave fromthe Award dated February 21
1958, of the Central Governnent Industrial Tribunal, Nagpur
at Bonbay, in Reference CAT No. 12 of 1957.

Sachin Chaudhury, S. N Andley, J. B. Dadachanji and,
Ranmeshwar Nat h, for the appellant.

A S. R Chari and Y. Kumar, for the respondents. 1960.
April 4. The Judgment of the Court was delivered by

WANCHOO, J.-This is an appeal by special Ileave in an
i ndustrial matter. The appellant is The Chartered Bank
Bonbay (hereinafter called the Bank). There was a dispute
between the Bank and its worknmen regarding the termnation
of the service, of one Colsavala (hereinafter called the
respondent) who was working as an assistant cashier in_ the
Bank. The system of working in the cash departnent of  the
Bank is that there is a chief cashier and under him are
about thirty assistant cashiers. The Chief Cashier has to
give security for the wrk of the cash depart ment.
Consequently all assistant cashiers are enployed upon the
i ntroduction of the Chief Cashier who guarantees each  such
enpl oyee. By virtue of this guarantee the Chief Cashier
alone is wunconditionally responsible to the Bank for any
shortage which night occur in the cash departnment and no
security is taken from the assistant cashiers working
t herein. In view of this guarantee by the Chief Cashier
there has been a |ongstanding practice in the Bank that at
the end of the day when the cash is |ocked up under the
supervi sion of the Chief Cashier, all the assistant cashiers
have to be present so that the cash may be checked before
443

being |ocked up. Assistant Cashiers therefore can only
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| eave the Bank before the |ocking up of the cash after
obt ai ni ng perni ssion of the Chief Cashier

On January 4, 1957, the Chief Cashier reported to the
managenment that the respondent had been | eaving the Bank
without his perm ssion for some tinme past before the cash
was checked and locked wup in spite of the issue of a
departnmental circular in that behalf on Decenber 24, 1956,
by which all assistant cashiers (including the respondent)
were rem nded of the |ongstanding practice that no assistant
cashi er should [ eave the Bank without the perm ssion of the
Chi ef Cashier before the cash was checked and |ocked tip.
The Chief Cashier therefore stated that he was unable to
continue to guarantee the respondent and that unless the
respondent’s service was dispensed with his conduct wll
affect the security of the cash departnent. As the Bank
was- not prepared to change the systemin force in the cash
departnment, the _managenment decided to dispense wth the
service of the respondent in accordance with the node of
term nation prescribed by paragraph 522(1) of the All India
I ndustrial ~Tribunal (Bank Di sputes) Award of March, 1953
(hereinafter referred to as the Bank Award). The Bank was
al so unable to enploy the respondent in any ot her
depart ment . It therefore informed the respondent on March
29, 1957, that as the guarantee covering his enploynent had
been w thdrawn by the Chief Cashier the Bank was unable to
continue to enploy him The notice required under paragraph
522(1) was given and the anount due to the respondent
i ncludi ng retrenchnent conpensati on was paid to himand his
service was terminated. Thereupon a dispute was raised by
the workmen of the Bank and a reference was nade by the
Central Governnent to the Industrial Tribunal with respect
to the "alleged wongful termnation of the services of Shri
N. D. Colsavala by the Chartered Bank, Bonbay, ‘and the
relief, if any, to which he is entitled."

The case on behalf of the respondent was that he had been
working in the Bank since Septenber 1, 1937, honestly and
efficiently as an assistant cashier in the cash departnent
The previous Chief Cashier who

444

was the father of the present Chief Cashier however becane
hostile to him since 1943, because he clainmed his legitimte
dues for overtine work and | eave which the then Chief
Cashier was not prepared to allow. Further the respondent’s
letter of appointnent did not oblige him to give any
security or to procure any guarantee and if  the Chief
Cashi er had given any guarantee to the Bank, the respondent
was not concerned with it and had even no know edge of it.
He was given no opportunity to contest the reasons for. the
wi t hdrawal of the guarantee by the Chief Cashier; nor was he
asked to furnish security or give a fidelity bond, even if

t he Chief Cashier had wthdrawn the guar ant ee. In
consequence the discharge of the respondent from service on
the ground given by the Bank was entirely illegal, wongful

and wunjustified and he was entitled to reinstatenment or in
the alternative to full conpensation for |oss of enploynent.
The case of the Bank was that it was entitled to termnate
the service of the respondent under paragraph 522(1) of the
Bank Award and it was not incunmbent on it to state the
reasons for such termination and the reasons could not be
i nqui red into or examned by the tribunal. In the
alternative it was subnitted that if the tribunal was of the
opinion that it was open to it to inquire into the reasons,
the Bank’s case was that the respondent was not dismnissed or
di scharged by way of punishnent for any mnisconduct and that
the Bank nerely termnated his service under paragraph
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522(1) of the Bank Award, as his guarantee had been
withdrawmn by the Chief Cashier and it was inpossible to
continue to enploy himin the circunstances, the Bank being.
unprepared to change its system of working which has already
been nmentioned above. It was also said that the Bank was
not bound to transfer the respondent to another departnent
and in any case the respondent’s training, experience,
ability or record did not fit himfor work in any other
department of the Bank

The tribunal held that even though the Bank had chosen to
follow the procedure |aid down in paragraph 522(1) of the

Bank Award which provides for term nation of enployment "in
cases not involving

445

di sciplinary action for msconduct, by three nonths’ notice
or on paynent of three nonths’ pay and allow. ances in lieu

of notice", this did not preclude it frominquiring into the
reasons for the term nation of service and into the legality
and/ or | propriety of the action taken by the bank and that
par agraph 522(1) did not give a free hand to the Bank to
di spense ~with the service of a permanent enployee at wll.
It also held that it was always open to the tribunal to
inquire into the bona fides as well as justifiability of the
action taken. It then went into the circunstances in which
the termnation of service took place and was of opinion
that this was in fact and in reality a case of termnation
of service for misconduct, and that it was the duty of the
Bank to foll ow the procedure for taking disciplinary action
for the alleged insubordination and persistent disobedience
of the orders of the Chief Cashier by the respondent wth
respect to leaving the Bank w thout his prior  permn ssion
before the cash was checked and | ooked up and inasnuch as
the Bank failed to follow the requisite procedure. as was
laid down in paragraph 521 of  the  Bank Award, t he

term nation of the service of the respondent was illegal and
i mproper and he was entitled to reinstatenent with full back
wages and other benefits. It is(this order which i's being

chal | enged before us by the Bank

The main contention on behalf the Bank is that™ the view
taken by the tribunal that in every case where there may be
sone msconduct the Bank is bound to take disciplinary
action under paragraph 521 of the Bank Award makes paragraph
522(1) conpletely otiose and is erroneous. Further it is
contended that in the peculiar position obtaining” in the
cash departnent of the Bank whereby the Chief Cashier
guarantees all the assistant cashiers working under him the
Bank did not want to go into the squabbl e betweenthe Chi ef
Cashier and the respondent and as the Chief  Cashier. had
wi t hdrawn t he guarantee of the respondent, the Bank deci ded
wi t hout apportioni ng any bl anme between the Chief Cashier and
the respondent to act under paragraph 522(1) of <the Bank
Award. It is urged that paragraph 522(1) of the Bank ' Award
is

57
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particularly neant to neet situation,,; like this which nay
arise in a banking concern.

The first question that arises therefore is the scope of the
power of the Bank to act under paragraph 522(1) of the Bank
Award, particularly in the peculiar situation prevailing in
the cash departnent of the Bank. The position in the cash
departnment of the banks was considered by the Bank Award in
Chapter XXI with respect to giving of security. In para-
graphs 417 and 418, the existing practice in various banks
is summarised and it takes one of three forns, namely--(i)
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every menber of the staff is to give security, (ii) the head
cashier gives a guarantee on behalf of all the cashiers

working wunder him and (iii) where the treasurer system
prevails, the treasurer enters into a contract with the bank
and recomends the enployees for enploynent in the cash
departnment and guarantees their fidelity and they are
t her eupon appoi nted by the bank. The tribunal was not right
in saying that the system which was prevailing in the Bank
was peculiar to it and was not nentioned in the Bank Award.

It will be seen that the systemin the Bank is of the second
kind noticed in the Bank Award where the Chief Cashier
guarantees all those working under him It is al so

nmentioned in the Bank Award that the Chief Cashier generally
takes security deposits from persons working under him but
that did not appear to be the invariable rule, and in the
Bank the Chief Cashier does not take any security from his
subordinates. In such a systemthe Bank has to depend upon
the security given by the Chief Cashier and his guarantee of
the enpl oyees working under him It is inpossible to accept
that thi's way of working was not known to the respondent.
The Bank _has produced the respondent’s application for
enploynment and it is significant that it is addressed to the
Chi ef Cashier and not to the managenent of the Bank and this
bears out the contention of the Bank that the subordinates
in the cash departnent are enployed on the reconmendati on of
the Chief Cashier who gives guarantee for them Nor does
the Bank’s contention that no one enployed in the cash

departrment |eaves wthout permission till the cash is
checked and | ocked up appears
447

i nprobable, for the practice seens necessary for the
security of the cash department. Therefore when the Bank
was faced with the report of the Chief Cashier dated 4-1-
1957, it had to decide in the special circunstances of this
case what action should be taken on that report. Two
courses were open to it: it could have taken disciplinary
action wunder paragraph 521 of the Bank Award or it 'could
have acted under paragraph 522(1).  The subm ssion on behal f
of the Bank is that it did not want to go into the squabble
between the Chief Cashier and the respondent and ~as the
Chief Cashier had withdrawn his guarantee with respect to
the respondent it acted bona fide in proceeding under
paragraph 522(1) and thus no question arose of its ~taking
di sciplinary action against the respondent.

There is no doubt that an enpl oyer cannot dispense with the
services of a permanent enpl oyee by nmere notice and claim
that the industrial tribunal has no jurisdiction to inquire
into the circunstances in which such termnation of service
sinmpliciter t ook pl ace. Many standi ng orders have
provisions simlar to paragraph 522(1) of the Bank Award,
and the scope of the power of the enployer to act under such
provisions has come up for consideration before  |abour
tribunals many a tinme. In Buckingham and Carnatic Conpany
Ltd., Etc., v. Wirrkers of the Conmpany, etc. (1), the Labour
Appel late Tribunal had occasion to consider this matter

relating to discharge by notice or in lieu thereof by
paynment of wages for a certain period wthout assigning any
reason. It was of opinion that even in a case of this kind

the requirement of bona fides is essential and iif the
term nation of service is a col ourable exercise of the power
or as aresult of victimsation or unfair |abour practice
the industrial tribunal would have the jurisdiction to
intervene and set aside such termnation. Further it held
that where the termnation of services 1is capricious,
arbitrary or unnecessarily harsh on the part of the enpl oyer
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judged by nornmal standards of a reasonable nan that may be
cogent evidence of victimsation or unfair |abour practice.
We are of opinion that this correctly | ays down the scope of
the power of the tribunal to

(1) [21952] L.A C 490.

448

interfere where service is termnated sinpliciter under the
provisions of a contract or of standing orders or of sone
award |ike the Bank Award. In order to judge this, the
tribunal will have to go into all the circunstances which
led to the termnation sinpliciter and an enployer cannot
say that it is not bound to disclose the circunstances
before the tribunal. The formof the order of termnation
is not conclusive of the true nature of the order, for it is
possible that the formmay be nerely a canouflage for an
order of dismissal for misconduct. It is therefore always
open to the tribunal to go behind the formand | ook at the
substance; and if it comes to the conclusion, for exanple,
that though in form the order anpbunts to termnation
sinmpliciter it inreality cloaks a dismssal for m sconduct
it will ~be opento it to set it aside as a colourable
exerci se of the power.

It is on these principles therefore that we have to judge
the action taken by the Bank in this case. |In the statenent
of claimput in by the worknen there was no allegation of
victimsation or unfair |abour practice. An affidavit was
filed by the respondent |ater beforethe tribunal in which
it was said that the Bank had acted mala fide in renoving
himfromservice. But in this affidavit nothing was said as
to how t he management of the Bank as distinct fromthe Chief
Cashier had any reason to act namla fide -against the
respondent. The tribunal also has not recorded any " finding
that the action of the Bank in terminating the service of
the respondent was nmala fide or amounted to wunfair, |abour
practice or was a case of _victimsation. It ordered
reinstatement on the ground that this was a case where
di sciplinary action nust and shoul'd have been taken and that
was not done. In one part of the award the tribunal has
remarked that if it is found that the Bank has nerely in
col ourabl e exercise of the power made the order wunder
paragraph 522(1) of the Bank Award, the order would not be
sustainable. But there is no finding that the action taken
in this case was a col ourabl e exercise of the power under
paragraph 522(1). It is, however, urged on behalf~ of the
respondent that even though there is no such finding by the
tribunal a perusal of the entire award seens

449

to show that this was what the tribunal thought inasmuch as
it has said that this was a case in which disciplinary
action nust and shoul d have been taken. However, as we read
the award of the tribunal, the inpression that we get is
that its view was that where there is an allegation @ which
may anount to mi sconduct against an enpl oyee of a bank, the
procedure wunder paragraph 521 nust always be followed —and
that the procedure under paragraph 522(1) can never  be
followed; and that is why the tribunal did not give any
finding that the action of the Bank was a colourable
exercise of the power under paragraph 522(1). But as
| earned counsel for the respondents has urged before us that
the action in this case is in any case a col ourabl e exercise
of the power under paragraph 522(1) we propose to look into
this aspect of the natter ourselves.

It is true that there was some kind of allegation by the
Chi ef Cashier which may amount to misconduct in this case
and if we were satisfied that the termnation of service of
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the respondent was due to that m sconduct and that the form
of the order was nerely a cloak to avoid holding a proper
enqui ry under paragraph 521, no doubt there would have been
no case for interference with the order of the tribunal
But this is a peculiar case dependi ng upon a peculiar system
prevalent in the cash department of the Bank. That system
is that the Chief Cashier gives security for the entire
working of the <cash departnment and is unconditionally
responsible for any loss that might be occasioned to the
Bank in that departnent. The appointnents in t hat
department are nade on the recommendation of the Chief
Cashi er and he gives a guarantee about each enployee and is
unconditionally responsible to the Bank for any shortage
which might occur. It is in these circunstances that the
Bank was faced with the report of the Chief Cashier by which
for the reason given by himhe wthdrew the guarantee so far
as the respondent was concerned. The security of the cash
department was thus involved and if the Bank decided as it
seens to have donein this case that it would not go into
the squabble between the Chief Cashier and the respondent
and woul d-use paragraph 522(1) of the

450

Bank Award to term nate the service of the respondent it
cannot be said that the Bank was exercising its power under
paragraph 522(1) /in _“a col ourable manner. It may have
honestly conme to the conclusion that in this situation, as
it was not possible for it to change its systemin the cash
departrment, there was no option for it but to dispense wth
the service of the respondent under paragraph 522(1) of the
Bank Award without going into the rights and wongs of the
di spute between the Chief Cashier and the respondent. In
the peculiar circunstances therefore obtaining in the cash
department of the Bank it cannot in our opinion be said that
the wuse of the power under paragraph 522(1) by the Bank in
the present case was a col ourabl'e exercise of that power.
Nor do we think that the failure of the Bank to  provide
alternative enploynment for the respondent would lead to any
such inference,, for the Bank may very well be right when it
says that it is a specialised institution and -considering
that the respondent has been working in one department for
the last twenty years he was not fit to be absorbed .in
anot her departnent. In the circunstances of this case
therefore we are not prepared to hold that the termination
of the service of the respondent was a col ourabl e ~exercise
of the power under paragraph 522(1) of the Bank Award. The
mention of the fact that the service was being termnnated
because the Chief Cashier had wi thdrawn the guarantee of the
respondent in the notice of. discharge will not| change the
nature of the termnation, for the reason was gi ven
obviously to avoid the charge that the termination was
entirely capricious or arbitrary, and therefore “not bona
fide.

We therefore allow the appeal and set aside the order of the
tribunal by which the respondent was ordered to be
reinstated with full back wages and other benefits. |In the
ci rcunst ances we pass no order as to costs.

Appeal al | owed.
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