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ACT:

Central Excise '‘and Salt Act, 1944-C ause (c) of sub-
section (4) of section 4 as it stood after its anendnent by
sec. 2 of the Central Act 22 of 1973-- Constitutiona
validity of.

Central Excise and Salt Act, 1944-The ~words "rel ated
person" occurring in clause (c) of sub-section (4) of sec. 4
as it stood after its amendnent by sec 2 of the Central Act
22 of 1973-Definition and applicability of.

Bank Guarantee-Wiether the Hgh Court was right in
directing the costs of furnishing bank guarantee to be paid
by the Revenue to the assessee in cases where the denmand for
duty is quashed as unjustified.

HEADNOTE:

The respondent - assessee, a |imted conpany, was engaged
in the business of manufacturing dyes. Its 50 per cent share
capital was held by Atul Products Ltd. and the remnmining 50
per cent by Inperial Chenical Industries Ltd. London which
al so had a subsidiary company fully owned by (it, called
I mperial Chemical Industries (India) Pvt. Ltd. The Inperia
Chemical Industries (lndia) Pvt. Ltd. ceased to be a
subsi diary conmpany wholly owned by the chemical Industries
Ltd. London on 13th March 1978, since 60 per of the share
capital of Inperial Chemical Industries (India) Pvt. Ltd,
was offered to the public in pursuance of the policy of the
Government of India requiring that not nore than 40% of the
share capital of an Indian conpany should be held by a
forei gn sharehol der. Consequent upon this dilution o foreign
sharehol ding, the nane of Inperial Chemnmical Industries
(I'ndia) Pvt. Ltd, was changed to Crescent Dyes and Chenical s
Ltd.

The assessee at all material tines sold the |arge bulk
of dyes manufactured by it in wholesale to Atul Products
Ltd. and |Inperial Chemical Industries (India) Pvt. Linmted
whi ch subsequently came to be known as Crescent Dyes and
Chemicals Ltd. at a wuniformprice applicable alike to both
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t hese whol esal e buyers and t hese whol esal e buyers sold these
dyes to dealers and consuners at a higher price which inter
alia included the expenses incurred by
931
themas also their profit. The transactions between the
assessee on the one hand and Atul Products Ltd. and Crescent
Dyes and Chemicals Limted on the other were as principal to
principal and the whol esale price charged by the assessee to
Atul Products Ltd and Crescent Dyes and Chemicals Ltd. was
the sole consideration for the sale and no extra-commercia
consi derations entered in the determ nation of such price.

The assessee went on clearing the dyes nmanufactured by
it after paynent of excise duty as per the price |list
submitted by it on the basis of the whol esal e price charged
to Atul Products Ltd. ~and Crescent Dyes and Chemicals Ltd.
as the same was approved by  the Asst. Collector on 29th
Cct ober, 1975. The Superi nt.endent of Central Excise,
however, issued a notice to the assessee on 31st July 1976
calling upon the assessee to show cause why the earlier
deci si on ‘approving the pricelist should not be reviewed and
the differential duty worked out on the basis of selling
price charged by Atul Products Ltd. and Crescent Dyes &
Chemicals Ltd. should not ~be recovered w. e.f. 1st Cctober,
1975 on the ground  that the assessee on the one hand and
Atul Products Ltd, and Crescent Dyes and Chemicals Ltd. on
the other were "rel ated persons" and the assessabl e val ue of
the dyes manufactured by the assessee was therefore liable
to be calculated on' the basis of the price at which Atu
Products Ltd. and Crescent Dyes and Chemicals Ltd. sold the
Dyes to the dealers and the consumers. The assessee in its
reply dated 31st August 1976 poi nted out that the assessee
on the one hand and Atul Products Ltd. and Crescent Dyes and
Chemicals Ltd. on the other were not "related persons”
within the nmeaning of the definition of that term contained
in clause (c) of sub-section (4) of section 4 of the anended
Central Excise and Salt Act 1944. The Asstt. Collector was
however not satisfied with the explanation offered by the
assessee and viewed his earlier order of approval of the
price list and confirmed the demand of differentiall duty
whi ch came to an aggregate anount of Rs 1,17,77,737.65 with
retrospective effect from 1st Cctober, 1975 and directed the
assessee to file a fresh price list on the basis of the
selling price charged by Atul Products Ltd. and Crescent
Dyes and Chemical s Ltd.

The assessee thereupon filed a wit ~petition in the
H gh Court of Cujarat challenging the validity of the demand
made by the Asstt. Collector on two grounds nanely, (i) that
the concept of "related person" occuring in clause (c) of
sub-section (4) of section 4 of the anended Central Excise
and Salt Act, 1944 was outside the |egislative conpetence of
Parliament under Art. 226 read with Entry 84 in the Union
List and was therefore wunconstitutional and void; & (ii)
that the assessee on the one hand and Atul Products Ltd. and
Crescent Dyes & Chemicals Ltd. on the other were not
"rel ated persons"” and the wholesale cash price charged by
the assessee to Atul Products Ltd. and Crescent Dyes and
Chemicals Ltd., and not the price at which the latter sold
the dyes to the dealers or the consuners represented the
true neasure of the value of the dyes for the purpose of
chargeability to excise duty. The H gh Court allowed the
wit petition on these two grounds and al so gave direction
to the Revenue for paying the costs incurred by the assessee
in
932
connection with the bank guarantee furnished by it. Hence
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the appeal to this Court by certificate granted under Art.
132 and 133 (1) of the Constitution

Allowi ng the appeal in part, the Court.
N

HELD: (1) On a proper interpretation of the definition
of "related person" in sub-section (4) (c) of sec. 4, the
words "relative and a distributor of the assessee" do not
refer to any distributor but they are limted only to a
distributor who is a relative of the assessee wthin the
meani ng of the Conpanies Act, 1956. The definition of
"related person" is not unduly w de and does not suffer from
any constitutional infirmty. It is within the |egislative
conpetence of Parlianent. The decision of the Hi gh Court
hol ding that "the concept of related person occurring in
amended section 4 is ultra vires the |egislative conpetence
of Parliament wunder Article 256 read wth Entry 84 in the
Union List and striking down clause (c) of sub-section (4)
of sec. 4 as al so the expression "the buyer is not a related
person and" in clause (a) of sub-section (1) of sec. 4 and
proviso (iii) to that clause must consequently be set aside
and it nmust be hel d t hat these provi si ons are
constitutionally valid. [937 E-H

Union of India v. Bonbay Tyres International Ltd.
[1984] 1 SCC 467 appli ed.

Hi gh Court judgment in Special Cvil Appln. No. 119 of
1976 decided on 20 21 February 1979 reversed.

(2) The first part of the definition of "related
person” in clause (¢) of sub-section (4) of sec. 4 defines
"rel ated person’ to nean "a person who is so associated with
the assessee that they have interest directly or indirectly
in the business of each other" It is not enough that the
assessee has an interest, direct or indirect in the business
of the person alleged to be a related person nor is it
enough that the person alleged to be a related person has an
interest, direct or indirect~ in the business of the
assessee. To attract the applicability of the first part of
the definition, the assessee and the person alleged to be a
rel ated person must have interest direct or indirect in the
busi ness of each other. Each of them nust have-a direct or
indirect interest in the business of the other. The quality
and degree of interest. which each has in the business of
the other may be different; the interest of one in-the
busi ness of the other may be direct while the interest of
the latter in the business of the fornmer may be indirect.
That would not make any difference so |ong as each has got
sone interest direct of indirect in the business  of the
other. [938 G H, 939 A-B]

(3) (i) In the present case Atul Products Ltd. has
undoubtedly interest in the business of the assessee since
it holds 50%of the share capital of the assessee and has
interest as shareholder in the business carried.on by the
assessee. But, it cannot be said that the assessee, a Ltd.
conpany, has any interest, direct or in direct in the
busi ness carried on by one of its sharehol ders,

933

nanely Atul Products Ltd., even though the share-hol di ng of
such sharehol der nmay be 50 per cent. Secondly, Atul Products
Ltd. is a wholesale buyer of the dyes nmanufactured by the
assessee but even then, since the transactions between them
are as principal to principal, it is difficult to appreciate
how the assessee could be said by virtue of that
circunstance to have any interest, direct or indirect, in
the business of Atul Products Ltd. The assessee is not
concerned whether Atul Products Ltd. sells or does not sel
the dyes purchased by it from the assessee nor is it
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concerned whether Atul Products Ltd. sells such dyes at a
profit or at a loss. [939 C F]

(ii) Perhaps the position in regard to Crescent Dyes
and Chemicals Ltd is nuch stronger than that in regard to
Atul Products Ltd. Crescent Dyes and Chemicals Ltd. is not
even a shareholder of the assessee and it has therefore no
interest direct or indirect in the business of the assessee.
Equal | y, the assessee has no interest, direct or indirect in
the business of Crescent Dyes and Chemicals Ltd., which is
just a whol esal e deal er purchasing dyes fromthe assessee in
whol esal e on principal to principal basis. [939 G H|

(iii) The first part of the definition of related
persons in clause (c) of sub-section (4) of section 4 of the
anmended Act is therefore <clearly not satisfied both in
relations to Atul Products Ltd. as also in relation to
Crescent Dyes and Chemicals Ltd. and neither of them can be
said to be a "related person" «vis-a-vis the assessee within
the meaning of the definition of that termin clause (c) of
sub-section (4) of sec. 4 of the amended Act. Therefore, the
assessabl'e value ~of the dyes manufactured by the assessee
cannot be determined with reference to the selling price
charged by Atul Products Ltd. and Crescent Dyes and
Chemicals Ltd. to their purchasers but must be determ ned on
the basis of the ‘wholesale cash price charged by the
assessee to Atul / Products Ltd. and Crescent Dyes and
Chemicals Ltd. The demand nade by the Asstt. Collector for
differential duty ' nust therefore be  held ‘to be rightly
guashed by the High Court. [940 D F]

(4) The High Court was not right in giving direction to
the Revenue to pay costs incurred by the assessee in
connection wth the bank guarantee furnished by the
assessee. The bank guarantee was required to be furni shed by
the assessee as a condition of grant of ~interimstay of
enforcenent of the demand for differential duty and if it is
ultimately found that the demand for differential duty was
not justified, the bank guarantee would certainly have to be
di scharged. But, it is difficult to see how the costs of
furni shing the bank guarantee could be directed to be paid
by the Revenue to the assessee. This direction-of the H gh
Court which directs the revenue to pay to the assessee the
costs in connection with the bank guarantee furnished by it
in pursuance of the interimorder of the High Court is set
aside. [940 H 941 A-B]

934

JUDGVENT:

ClVIL APPELLATE JURI SDICTION;, Civil Appeal No. 3260 of
1979

Fromthe Judgnment and Order dated the 22/23rd day of
February, 1972 of the Gujarat Hgh Court in Spl. | Gvi
Appl n. No. 52/77.

R N. Poddar for the Appellants.

N. A. Pal khivala, Atul Setalved, F.HJ. Talyar Khan
Ravi ndar Narain, Kamal Mehta, A Manjra, T.M Ansari and
M ss Rainu Walia for the Respondents.

The Judgnent of the Court was delivered by

BHAGMATI, J. This appeal by certificate granted under
Articles 132 and 133 (1) of the Constitution raises a short
guestion relating to the applicability of the definition of
"“related person" contained in clause (c) of sub-section (4)
of section 4 of the Central Excise and Salt Act, 1944 as it
stood after its amendnent by section 2 of Central Act 22 of
1973 which canme into force with effect from 1st Cctober,
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1975. The facts giving rise to this appeal are few and nmay
be briefly stated as foll ows:

The assessee is a limted conpany engaged in the
busi ness of nmanufacturing dyes and it has its factory
situate in Atul near Bulsar in the State of CGujarat. The
share capital of the assessee is held by tw limted
conpani es: Atul products Limted holds 50 per cent of the
share capital while the remmining 50 per cent of the share
capital is held by Inperial Chenmical Industries Limted,
London. The assessee at all material times sold the |arge
bul k of dyes manufactured by it in wholesale to Atul
products Limted and Inperial Chemical Industries (India)
Private Limted at a uniformprice applicable alike to both
these whol esal e buyers and these whol esal e buyers in their
turn sold the dyes purchased by themfromthe assessee to
dealers as well as consuners. Now, until 13th March 1978,
I nperial Chemical ~Industries (India) Private Linited was a
subsi diary conpany whol Iy owned by Inperial Chemca
I ndustries Limted,  London. But, in pursuance of the policy
of the Government of India requiring that not nore than 40
per cent of the share capital of an I'ndian conpany shoul d be
held by a foreign share-holder, 6 per cent of the share

capital of Inmperial ~Chemi cal Industries (lndia) Private
Limted was offered to the public, with

935

the result that since 13th March, 1978 only 40 per cent of
the share capital of [Inperial Chemical Industries (India)
Private Limted was held by Inperiall Chemical Industries
Limted, London and 60 per cent came to be held by Indian
citizens and Inperial Chemcal Industries (India) Private

Limted ceased to be a subsidiary conpany wholly owned by
the Inperial Chem cal Industries Limted, London. Consequent
upon this dilution of foreign share  holding, the nane of
I mperial Chemical Industries (India) Private Limted was
changed to Crescent Dyes and Chemicals Linmted. Atu

Products Limted and Crescent. Dyes and Chemicals Limted
continued to be the whol esal'e deal ers of the dyes
manuf actured by the assessee throughout the rel evant period
with which we are concerned in this appeal. It was conmmon
ground between the parties that the transactions between the
assessee on the one hand and Atul Products Limted and
Crescent Dyes and Chemicals Limted on the other were as
principal to principal and the wholesale price charged by
the assessee to Atul Products Linmted and Crescent Dyes and
Chemicals Limted was the sole consideration for the sale
and no extra-comercial considerations ‘entered in the
determ nation of such price. Atul Products Limted and
Crescent Dyes and Chemicals Limted, of course, sold the
dyes purchased by them fromthe assessee at a higher price
which inter alia included the expenses incurred by them as
also their profit.

On 15th Septenber, 1975 the assessee subnitted a price
list showing the assessable value of the dyes manufactured
by it on the basis of the wholesale price charged by it to
Atul  Products Limted and Crescent Dyes and Chemcals
Limted. The Superintendent of Central Excise denmanded
certain information from the assessee with a view to
satisfying hinmself as regards the correctness of the price
list submitted by the assessee and the requisite in
formati on was furnished by the assessee by its letter dated
23rd Sept enber, 1975. Thereafter correspondence ensued
bet ween the assessee on the one hand and the Superi nt endent
of Central Excise on the other and ultimately on 29th
October, 1975 the Assistant Collector of Central Excise
approved the price list submtted by the assessee. The
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assessee thereafter went on clearing the dyes manufactured
by it after paynent of excise duty on the basis of the price
list submtted by the assessee and approved by the Assistant
Col l ector. Then again sonme further correspondence took place
between the assessee and the Central Excise Authorities by
which certain information denanded by the Central Excise
Aut horities

936
was supplied by the assessee. The Superintendent of Centra
Exci se, however, issued a notice to the assessee an 3lst

July, 1976 <calling upon the assessee to show cause why the
earlier decision of the Assistant Collector approving the
price list should not be reviewed on the ground that the
assessee on the one hand and Atul Products Linmted and
Crescent Dyes and Chemicals Limted on the other were
"rel ated persons" and the assessable value of the dyes
manuf actured by the assessee was, therefore, |Iliable to be
cal cul ated on the basis of the price at which Atul Products
Limted and Crescent Dyes and Chemicals Limted sold the
dyes to ‘the dealers and the consuners. The assessee was
required to show cause why the differential duty worked out
on the basis of the selling price charged by Atul Products
Limted and Crescent Dyes ~and Chemicals Limted should not
be recovered fromthe assessee with effect from 1st Cctober
1975. The assessee in its reply dated 31st August 1976
rai sed several contentions in answer to ‘the show cause
notice and pointed out inter alia that the assessee on the
one hand and Atul ' Products Limted ~and Crescent Dyes and
Chemicals Limted onthe other were not "rel ated persons”
within the meaning of the definition of that term contained
in sub-clause (c) of sub-section (4) of section 4 of the
amended Central Excise and Salt Act, 1944, The Assistant
Col  ector was, however, not satisfied with the explanation
of fered by the assessee and he ultimately by an order dated
10t h Decenber, 1976 reviewed hi's earlier order of approva
of the price list and confirmed the denmand differential duty
with retrospective effect from 1st COctober, 1975 and
directed the assessee to file a fresh price list on the
basis of the selling price charged by Atul Products Linmted
and Crescent Dyes and Chemicals Linited. The demand for
differential duty computed by the Superintendent of Centra
Excise for the period from 1st COctober, 1975 to 3lst
Decenber, 1976 cane to an aggregate amount of Rs.
1,17,77,737,65. The assessee thereupon filed a wit petition
in the H gh Court of Gujarat challenging the validity of the
demand nade by the Assistant Collector and in the nmeanwhile
al so preferred an appeal before the Appellate Col lector. The
Appel l ate Collector rejected the appeal of ‘the assessee
wi thout examining the nmerits of the grounds raised by the
assessee since he took the view that all these grounds woul d
be decided in the wit petition pending before “the Hi gh
Court and no wuseful purpose would be served by his
consi dering the sel f-same grounds.
937

The assessee urged several grounds in support of the
wit petition before the High Court but it is not necessary

to refer to them in detail, because the Hi gh Court
ultimately decided the wit petition in favour of the
assessee only on two grounds and it will, therefore, be

enough if we refer to those two grounds al one and consi der
whet her the decision of the H gh Court is correct in so for
as it decided those two grounds in favour of the assessee.
The first ground was that the concept of "related person”
occurring in clause (c) of sub-section (4) of section 4 of
the anended Central Excise and Salt Act, 1944 was outside
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the legislative conpetence of Parlianent under Article 246
read with Entry 84 in the Union List and was, therefore,
unconstitutional and void. This ground found favour with the
Hi gh Court in view of the earlier decision given by the same
Bench on 20/21 February, 1979 in Special Civil Application
No. 119 of 1976. But, this decision of the H gh Court
striking down clause (c) of sub-section (4) of section 4 of
the anended Act cannot stand in view of the decision of the
Court in Union of India v. Bonmbay Tyres Internationa
Limted where an identical challenge to the constitutiona
validity of the definition of the term"rel ated person” was
negatived by this Court. The definition of the term"rel ated
person” was read down and it was held by this Court that "On
a proper interpretation of the definition of "related
person” in sub-section(4) (c) of section 4 the words
"relative and a distributor of the asssesee" do not refer to
any distributor but they aredlimted only to a distributor
who is ~arelative of the assessee within the nmeaning of the
Conpani es 'Act ;7 1956. So read, the definition of "related
person” i's ~not unduly w de and does not suffer from any
constitutional infirmty. It is wthin the legislative
conpetence of Parliament. The decision of the Hi gh Court
hol ding that "the concept ~of related person occurring in
amended section 4 i's ultra vires the |egislative conpetence
of Parlianment wunder Article 246 read wth Entry 84 in the
Union List" and striking down clause (c) of sub-section (4)
of section 4 as also the expression "the -buyer is not a
rel ated person and" 'in clause (a) of sub-section (1) of
section 4 and proviso (iii) to that clause nmust consequently
be set aside and it nust be held that these provisions are
constitutionally valid.

The second ground on which the assessee assailed the
validity of the demand nmude by the Assistant Collector for
differential duty
938
related to applicability of —the -definition of "related
person” in clause (c) of sub-section (4) of section 4 of the
amended Act. The Assistant Collector took the view that the
assessee on the one hand and Atul  Products Linted and
Crescent Dyes and Chenmicals Limted on the other were
rel ated persons wthin the neaning of the first part of the
definition of the term "related person" and the assessable
val ue of the dyes manufactured by the assessee for the
pur pose of excise duty was, therefore, liable to  be
determined with reference to the price at which the dyes
were ordinarily sold by Atul Products Limted and Crescent
Dyes and Chemicals Linmted. This view taken by the Assistant
Col l ector was set aside by the H gh Court on the ground that
the assessee on the one hand and Atul Products Linmted and
Crescent Dyes and Chemicals Limted on the other were not
"related persons" and the wholesale cash price charged by
the assessee to Atul Products Limted and Crescent Dyes and
Chemicals Limted and not the price at which the latter sold
the dyes to the dealers or the consuners, represented the
true neasure of the value of the dyes for the purpose of
chargeability to excise duty. This conclusion reached by the
Hi gh Court was assailed before us by the |earned Attorney
General appearing on behalf of the Revenue. He fairly
conceded that the only part of the definition of "rel ated
person” in clause (c) of sub-section (4) section 4 on which
he could rely was the first part which defines "related
person” to nmean "a person who is so associated with the
assessee that they have interest directly or indirectly in
the business of each other." The second part of the
definition which adds an inclusive clause was adm ttedly not
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appl i cabl e, because neither Atul Products Linmted nor
Crescent Dyes and Chemicals Limted was a hol di ng conpany or
a subsidiary conpany nor was either of thema relative of
the assessee, so as to fall wthin the second part of the
definition. But we do not think that even the limted
contention urged by the |earned Attorney General on behal f
of the Revenue based on the first part of the definition can
succeed. What the first part of the definition requires is
that the person who is sought to be branded as a "rel ated
person” nmust be a person who is so associated with the
assessee that they have interest, directly or indirectly, in
the business of each other. It is not enough that the
assessee has an interest, direct, or indirect in the
busi ness of the person allotted to be a related person nor
is it enough that the person alleged to be a related person
has an interest, direct or indirect, in the business of the
assessee. It is essential to attract the applicability of
the first  part of the definition that the assessee and the
person al l'eged to be a rel ated person must have interest,
939

direct or indirect, in the business of each other. Each of
them nust have a direct or indirect interest in the business
of the other. The equality and degree of interest which each
has in the business of the other may be different; the
interest of one in the business of the other may be direct,
while the interest of the latter in the ‘business of the
former may be indirect. That woul d not make any difference,
so long as each has got sone interest, direct or indirect,
in the business of the other. Now, in the present case, Atul
Products Limted has undoubtedly interest in'the business of
the assessee, since Atul Products Limted holds 50 per cent
of the share capital of the assesseeand has interest as
sharehol der in the business carried on by the assessee. But
it is not possible to say that the assessee has any interest
in the business of Atul Products Limted. There are two
points of view from which the relationship between the
assessee and Atul Products Limted may be considered. First,
it my be noted that Atul Products Limted is a sharehol der
of the assessee to the extent of 50 per cent of the share
capital. But we fail to see howit —can be said that a
limted conpany has any interest, direct or indirect, in the
busi ness carried on by one of its shareholders, even though
the sharehol ding of such shareholder may be 50 per cent-.
Secondly, Atul Products Limted is a whol esal e buyer of the
dyes manufactured by the assessee but even then, since the
transacti ons between themare principal to principal, it is
difficult to appreciate how the assessee could be said by
virtue of that circunstance to have any interest, direct or
indirect, in the business of Atul Products Limted.  Atu
Products Limted buys dyes fromthe assessee in wholesal e on
principal to principal basis and then sells such dyes in the
market. The assessee is not concerned whether Atul Products
Limted sells or does not sell the dyes purchased by it from
the assessee nor is it concerned whether Atul Products
Limted sells such dyes at a loss. It is inpossible to
contend that the assessee has any direct or indirect
interest in the business of a whol esal e deal er who purchases
dyes from it on principal to principal basis. The sane
position obtains in regard to Crescent Dyes and Chem cals
Limted. Perhaps the position in regard to Crescent Dyes and
Chemicals Limted is nmuch stronger then that in regard to
Atul Products Limted. Crescent Dyes and Chenmicals Limted
is not even a shareholder of the assessee and it has,
therefore, no interest direct or indirect in the business of
the assessee. It is Inperial Chem cal |Industries Limted,
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London which holds 50 per cent of the share capital of the
assessee and this foreign conpany al so holds 40 per cent of
the share capital of

940

Crescent Chemicals and Dyes Limted. Inperial Chenicals
Industries Limted, London would admttedly have an interest
in the business of the assessee in its capacity as a
shar ehol der, but how can Crescent Dyes and Chenicals Limted
of which 40 per cent of the shares are held by Inperia

Chem cal Industries Limted, London which inits turnis a
share hol der of the assessee, can not be said to have any
interest, direct or indirect, in, the business of the
assessee. Equally the assessee has no interest direct or
indirect in the business of Crescent Dyes and Chemicals
Limted, which is just- a wholesale dealer purchasing dyes
fromthe assessee in whole sale on principal to principa

basis. It is obvious that for- the sane reasons which have
prevailed w th us while discussing the case of Atul Products
Limted, the -assessee has no direct or indirect interest in
the business of Crescent Dyes and Chemicals Limted. The
first part of the definition of related person in clause (c)
of sub-section (4) of section 4 of the amended Act is,
therefore, clearly not satisfied both in relation to Atu

Products Limted as also in relation to Crescent Dyes and
Chem cals Limted /'and neither of them can be said to be a
"related person" vis-a-vis the assessee within the neaning
of the definition of that termin clause (c) of sub-section
(4) of section 4 of the anmended Act. We, therefore, affirm
the view taken by ‘the Hgh Court and hold that the
assessabl e value of the dyes manufactured by the assessee
cannot be determined with reference to the selling price
charged by Atul Products Limted and  Crescent Dyes and
Chemicals Limted to their purchasers but nust be deternned
on the basis of the wholesale cash price charged by the
assessee to Atul Products Limted and Crescent Dyes and
Chemicals Limted. The demand made by the Assistant
Collector for differential duty nust, therefore, be held to
be rightly quashed by the H gh Court.

But there is one small matter on which the H gh Court
has, in our view, erredin giving direction and. it is in
regard to paynment of the costs incurred by the assessee in
connection with the bank guarantee furnished by it in
pursuance of the interimorder nade by the Hi gh Court. W do
not think the High Court was right in giving this direction
The bank guarantee was required to be furnished by the
assessee as a condition of grant of interim stay of
enforcenent of the demand for differential duty and if it is
ultimately found that the demand for differential duty was
not
941
justified, the bank guarantee would certainly have to be
di scharged, but it is difficulty to see how the costs of
furni shing the bank guarantee could be directed to be paid
by the Revenue to the assessee. W would, therefore, set
aside that part of the order made by the H gh Court which
directs the Revenue to pay to the assessee the costs
incurred in connection with the bank guarantee furnished by
it in pursuance of the interimorder of the H gh Court.

The appeal, therefore, fails except in regard to the
direction for paynment of costs of the bank guarantee. The
Revenue will pay the costs of the appeal to the assessee.

S R Appeal dism ssed.
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