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ACT:

Punj ab General Sales Tax Act, 1948 (XLVI of 1948) as anended
by Punjab Act Xl of 1959, s. 5 (2) (a) (ii) Exenption
cl ause anended w thout consequential anmendnent of ‘form of
regi stration-Effect of discrepanary - Char gi ng section
whet her inconplete w thout anmendnment of said Form
Constitution of India, Art. 286(3)-Rates of tax provided in
State Act higher than nmaxi mumrates provided under ss. 14
and 15 of Central Sales Tax Act-Provision in State Act
whet her becones i noperati ve.

HEADNOTE:

Section 7 of the Punjab General Sales Tax Act, 1948 ( XLVl of
1948) required fromall dealers liable to pay tax under the
Act as a condition of carrying on business in the State,
that they should secure a registration certificate in the
prescribed formi.e. FormlIll which would specify the class
or classes of goods for the purposes of s. 5 (2) (a)  (ii).
The said section provided for exenption from inclusion in
the taxabl e turnover of a deal er of goods which were sold to
a regi stered deal er who purchased themw th the intention of
using them"in the manufacture in the State of Punjab of any
goods for sale". The said section also provided that if the
goods were not used for the purpose declared, the purchaser
would have to pay sales tax on them The form of the
declaration was prescribed in r. 26 under the Act as Form
S T. XXIl. The words 'in the State of Punjab’ appearing in
s. 5(2)(a)(ii) were introduced by an amendnent in 1959.
Consequential anmendnents were also made in rule 26 and in

Form XXI'l but FormIll remained unanended, till 1961. The
appel l ants who were registered deal ers under the Act had
secured a certificate of registrationin FormlIll in the

year 1956. For the year 1959-60 they clainmed exenption on
account of unginned cotton purchased by them which they
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ginned in the Punjab and thereafter sent to Mdinagar, U P
for use in the manufacture of cloth there. Their claim was
disallowed by the Sales Tax authorities and they filed a
wit petition in the Hgh Court. The same being dism ssed,
they cane to the Suprene Court wth a certificate of
fitness.
It was contended on behalf of the appellants :
(1) According to the certificate in Formlll granted to the
appel l ant there was no condition that cotton purchased under
that «certificate should be subjected to manufacture in the
Punj ab.
(2) If the section required that the manufacture should be
in the Punjab, then as the raw cotton was ginned in the
Punj ab, that condition was satisfied. G nning of cotton was
a manufacturing process.
(3) There could be no tax because the charge in s. 5 of the
Act was not conplete after its amendnent in 1959, because
the section and the amended rules required a nodified
certificate of registration which was not issued as the form
was not  prescribed.
(4) Sections 4 and 5 of the Act which provided for tax at
4% mnust be held to be inoperative as they were in conflict
with the provisions of ss. 14

593
and 15 of the Central Sales Tax Act, 1956 which created a
maxi mum limt.
HELD : (i) The company was wong in reading the certificate
of Registration by itself. Sections 5 and 7 had to be read
with rule 26 and Form S. T. XXl |, and the declaration. So
read the old registration certificate even though it did not
contain the words "in the State of Punjab" wuld stand
inmpliedly nodified by the sections, therule,and Form S.T.
XXI'| operating together. The conpany had to conply with the
Act and the Rules, and could not take shelter behind the
unamended certificate. [598 C-E]-
(ii) Whether the process of ginning was a process of
manufacturing or not was unnecessary to decide, because
another requirenent of the provision, nanely, ‘that the
manuf acture nmust result in goods for sale, was not satisfied
by the appellants. They admittedly used the cotton for
manuf acturing cloth. [598 D F].
(i) The contention that the charging section was
i ncompl ete without the prescription of the proper Form for
the certificate of registration was without force. ~The old
form must be deened to be nodified, and even otherw se the
section and the rules were conplete, and did not depend on
the new Form The registration certificate was only the
evidence that the Conpany was a ’'registered (dealer. for
purposes of certain comobdities to be used in mnufacture,
one of them being cotton. The omi ssion to prescribe the new
form or to issue it did not render s. 5 or the ruler. in-
effective. [599 A-C.
(iv) The inpugned provisions in the Punjab General Sales Tax
Act cannot be said to be inproperly enacted because of the
di screpancy in rates between that Act and the nmaxi mum rates
provided in s. 15 of the Central Sales Tax Act. The neaning
or intention of Art. 286(3) Is not to destroy all charging
sections in the Sales Tax Acts of the States which are
di screpant with s. 15(a) of the Central Sales Tax Act, but
to modify themin accordance therewith. The Ilaw of the
State is declared to be subject to the restrictions and
conditions contained in the |aw nade by Parliament and the
rate in the State Act would protanto stand nodified. So the
effect of the provisions of the Central Act was only to
nodi fy the provision in the State Act without destroying it.
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[600 D-E].

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 534 of 1964.
Appeal fromthe judgnent and order dated February 18, 1963,
of the Punjab High Court in Cvil Wit No. 1527 of 1962.
G S. Pathak and K. K. Jain, for the appellant.
S. V. Cupte, Solicitor-Ceneral, S. Gopal Singh and R N
Sacht hey, for the respondents.
The Judgrment of the Court was delivered by
Hi dayatul lah J. This appeal by certificate against the judg-
nment of the High Court of Punjab at Chandigarh dated Feb-
ruary 18, 1963 questions the inclusion of certainitens in
the turn-over of Messrs. Mddi Spinning & Weaving MIls Co.
Ltd., Modinagar inthe assessment of sales-tax for the year
1959- 60. In that year the Conpany filed a return of its
sal es showi ng-a
594

gross turn-over of Rs. 40,89, 954-24 up and a taxable turn-
over of, Rs. 1,30,296.81nP. In conputing the taxable turn-
over the ' Conpany deducted Rs. 10, 85, 842-74nP on account of
ungi nned -cotton purchased by it on . a certificate of
registration granted ‘to it on January 3, 1956. Thi s
deduction was not permtted by the Assessing Authority,
Patiala District, also described as the District Taxation
Oficer, Patiala District. Exenption from tax was also
clainmed in respect of purchases of oil seeds  amounting to
Rs. 4,47,437-33nP which the Conpany cl aimed to exclude from
the taxabl e turn-over under s. 5 (2) (a) (ii) of the Punjab
General Sales Tax Act, 1948. This claimwas al so disallowed
by the Taxing Authority. The Conpany then filed a petition
under Articles 226 and 227 of the Constitution in the Hi gh
Court but by the order under appeal the petition was
di sm ssed. In the course of the hearing M. G S. Pathak
abandoned the claim-about oil seeds and no reference need,
therefore, be nmade to that part of the case.
The tax is being levied under the Punjab General” Sal es Tax
Act, 1948 (XLVI of 1948). This Act was anended fromtinme to
time and the anendnents with which we are concerned were
| ast nade by Punjab Act XIIl of 1959. Section 2(1) defines
the "turn-over" as including the aggregate of the ’anpunts
of the sal es and purchases and parts of sales and purchases
actually made by any dealer’ during a given period | ess any
suns allowable as trade discount. Section 4 lays down the
i ncidence of tax and nakes every dealer whose  turn-over
exceeds the taxable quantumliable to tax. In view of the
fact that the turn-over of the Conpany exceeds the taxable
guantum there is no need to discuss the section in detail
The section |lays down the definition of taxable quantum and
the Conmpany is wthin that definition. Section ‘5 then
provi des as foll ows: -

"5. Rate of tax.

(1) Subject to the provisions of this Act,

there shall be levied on the taxable turnover

every year of a dealer a tax at such rates not

exceeding four nay raise in a rupee as the

State CGovernnent may by’ notification direct

Provided..............

Provided further that the rate of tax shal

not exceed two nane raise in a rupee in

respect of any declared goods as defined in

clause (c) of section 2 of

595
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the Central Sales Tax Act, 1956, and such tax
shall not be levied on the purchase or sal e of
such goods at nore than one stage : (This was
inserted with effect from1st April, 1960 by
Act No. 18 of 1960).

Provided..............

(2) In this Act the expression "taxable
turn-over" neans that part of a dealer’s gross
turnover during any period which remains after
deducting therefrom

(a) his turn-over during that period on-

(T) e

(ii) sales to a registered dealer of goods
declared by himin a prescribed formas being
i ntended for resale in the State of Punjab or
sale~ in the course of interState trade or
comerce or sale\in the course of export of
goods out of the territory of India or of
goods speci fied in his certificate of
registration for ~the use by him in the
manuf acture in- the State of Punjab of any
goods for sale and on sales to a registered
deal er of containers or other materials for
t he packing of such goods :

Provided that in case of ‘'such sales, a
declaration duly filled up and signed by the
regi stered dealer to whomthe goods are sold
and containing prescribed particulars on a
prescribed formis- furnished by the deal er who
sell s the goods

Provi ded further that when such goods are used
by the dealer to whomthese are sold for
pur poses ot her than those for which these

were sold to him-he shall be liable to pay
tax on the purchase thereof at the rate of tax
| evi abl e on the sale of such goods,
notwi t hstanding that such purchase is not
covered by clause (ff) of section 2;

The registration of dealers is provided by s. 7 which
provides. inter alia
"7. Registration of dealers.
(1) No dealer shall, while being liable to
pay tax under this Act, carry on business as a
deal er unl ess he
596
has been regi stered and possesses a
registration certificate.
(2) Every deal er required by sub-section (1)
to be registered shall nake application in
this behalf in the prescribed manner to the
prescribed authority.

(3) If the said authority is satisfied that
an application for registration is in order
he shall, in accordance with such rules and on

paynment of such fees as may be prescribed,
register the applicant and grant him a
certificate of registration in the prescribed
formwhich nay specify the class or classes of
goods for the purposes of sub-clause (ii) of
cl ause (a) of subsection (2) of section 5.
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Section 5(2) (a) (ii) was substituted by Act No. 13 of 1959.
The words underlined in it were inserted with effect from
April 20, 1959 by Punjab Act No. 18 of 1960.
When s. 5(2) (a) (ii) was anended by the addition of the
words "in the State of Punjab", which did not fornerly
exist, rule 26 of the Punjab Ceneral Sales Tax Rules, 1949
was also anended. Rule 26, anmended by virtue of various
notifications (last being on 29th Septenber, 1961), reads as
foll ows --
"26. A dealer, who wi shes to deduct from his
turnover the amount in respect of a sale on
the ground that he is entitled to nmake such
deduction ‘under the provisions of sub-clause
(ii) of ~clause (a) of subsection (2) of
section 5 of the Act, shall on demand, produce
in respect ~of such a sale the copy of the
rel evant _cash neno or bill, according as the
sale isa cash sale or a sale on credit, and a
declaration in witing in FormS T. XXII by
the  purchasing dealer or by his agent, that
the goods in question-are intended for are-
sale in the State of Punjab or such goods are
specified inhis certificate of registration
for use by himin the manufacture in the State
of Punjab of, any goods for sale.”
Though the words "in FormS. T. XXI1"™ to the end were
inserted as far back as June 28, 1955 the words "in the
State of Punjab" were inserted on February 1, 1960 after the
passi ng of Act 13
597
of 1959. FormS. T. XXl _was altered on February 1, 1960.
That Formis for declarations to be furnished by registered
deal ers purchasi ng goods from anot her regi stered dealer for
exenption of tax under rule 26 read with S. 5 of the Act
guoted above. Form S.T. XXII required the dealer to declare
in respect of the goods that they were for the purpose of
"manuf acture in the State of Punj ab for sal e".
Unfortunately, though the section and the rule contenpl ated
the certificate of registration also to be anended in the

sane nmanner, the certificate in Form S.T. 11l was not
amended till a CGovernment Notification dated Septenber 29
1961 prescribed the new Form that is to say, after the
period of assessnent in the present case. The Conpany,

threfore, held a certificate of registration in which there
was no condition that the goods were for use by the dealer
"in the manufacture in the State of Punjab —of goods for
sale." The wunderlined words were not present in the old
certificate which the Conpany hel d.

The contention of the Conpany is that according to the
certificate granted to it there was no condition that cotton
purchased wunder that certificate should be subjected to
manuf acture in the Punjab. The case of the Conpany was t hat
it purchased raw cotton for manufacture and ginned it inits
ginning mlls in the Punjab and sent the bales to Mbdinagar
in Utar Pradesh for manufacture of cloth in the Conpany’s
mlls situated there. It was thus claimed that t he
purchases of cotton were free of tax under S. 5 (2) (a) (ii)
of the Sales Tax Act. Alternatively, it was submtted that
if the section required that the manufacture should be in
the Punjab, then as the raw cotton was ginned in the Punjab
that condition was satisfied. 1t was clainmed that ginning
of cotton was a manufacturing process which turned raw
cotton into ginned cotton. It was thus contended that the
requirements of the section were also fulfill ed. A third
argunent was that there could be no tax because the charging




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

section (s. 5) of the Sales Tax Act was not conplete after
its amendnments in 1959 because the section and the anended
rules required a nodified certificate of registration which
was not issued as the Formwas not prescribed. Lastly, it
was contended that ss. 4 and 5 of the Act provided for tax
at 4% (4 paise per rupee) which was in conflict wth the
provisions of ss. 14 and 15 of the Central Sales Tax Act,
1956 which created a maximumlimt and nust, therefore, be
held to be inoperative.

Al the arguments (except the last) that are raised in this
case are based on the unfortunate onmission to prescribe a
new

598

certificate of registration.in line with the anended section
and the anended rule and to issue it. The Conpany adnitted
that though it purchased the goods (raw cotton) in the
Punj ab, ginned the cotton inits ginning mlls in the
Punj ab, it sent the bales to its spinning and weaving mlls
situated ‘at -Moddinagar in the State of Utar Pradesh for
pur poses of ‘manufacture of cloth. |t was admtted before us
in the argunents (as indeed it was narrated in the facts in
two wit petitions which were filed under Art. 32 but were
withdrawn at the hearing of this appeal) that the ginned
cotton bal es were not sold but were used for manufacture of
cloth outside the State of Punjab

The Conpany is wong in reading the certificate of regis-
tration by itself. | Sections 5 and 7 have to be read with
rule 26 and FormS. T. XXI|, the declaration. So read the
old registration certificate even though it did not contain
the words "in the State of Punjab" would stand inplied
nodified by the sections, the rule and Form S T. XX
operating together. The Conpany had to conply with the Act
and the Rules and could not shelter~ behind the ‘unnended
certificate. W have to consider whether the | Conpany
conplied with the Act and the Rules in the present case.
Many rulings were cited to us as tothe neaning of the word
"manuf acture’ to establish that ginning of raw cotton may in
a sense be called a nanufacturing process. W are not
required in this case to decide this because s. 5 (2) (a)
(ii) provides that the goods specified-in the certificate of
regi stration nust be for the use of the dealer "in the manu-
facture in the State of Punjab of any goods for sale".
There are three conditions involved : the first is that they
nust be for the use of the dealer; the second is they nust
be for manufacture in the State of Punjab; and the third is
that the manufacture must result in goods for sale.” It is
not necessary to decide whether the sale should also be in
the Punjab for the reason that no sale as required  took
pl ace. The exenption could only be clained if the Conpany
satisfied all the three conditions. The |ast condition does
not appear to be fulfilled in this case. The words "for
sal e" show the quality of goods and it is clear the ' goods
that are manufactured in the Punjab nust be for 'sale.
According to the section the goods which are the result  of
manufacture nust be for sale and not for wuse by the
manuf acturer in sone nmanufacture outside the State resulting
in di fferent goods. The goods whi ch t he Conpany
manufactured in the State of Punjab were bales of ginned
cotton and they were admittedly not for sale because they
were sent to its spinning & weaving mlls

599

in Utar Pradesh. The exenption, therefore, could not be
clainmed in view of the fact that all the requirenments of the
section were not conplied with.

The contention that the charging section is inconplete wth-
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out the prescription of the proper Formfor the certificate
of registration need not detain us. W have already shown
that the old Formmust be deened to be nodified and even
otherwi se the section and the Rules did not depend on the
new Form They were conplete and ef fective. The
registration certificate was only the evidence that the
Conpany was a registered dealer for purposes of certain
commodities to be used in nmanufacture, one of them being
cotton. The omission to prescribe the new Formor to issue
it did not render s. 5 and the Rules ineffective.
M. G S. Pathak then raised the contention that s. 5(1)
which prescribes the maximumrate of 4 nP in the rupee as
the tax nust fail in view of ss. 14 and 15 of the Centra
Sal es Tax Act. He pointed out that the second proviso to s.
5(1) was added with effect fromApril 1, 1960 only and
before that date the section could not operate. Section 14
of the Central Sales Tax Act decl ares certain goods to be of
speci al~ inmportance in inter-state trade or comrerce and
mentions /cotton of all kinds in unmanufactured state,
whet her ‘ginned or unpinned.  Section 15 then provides as
foll ows :-

"15. Restrictions and conditions in regard to

tax on sale or purchase of declared goods

within a State.

Every sales tax law of a State shall, in so

far as /it inposes or authorises the inposition

of a tax on the sale or purchase of declared

goods, be subj ect to t he fol l owi ng
restrictions and conditions, nanely
(a) the tax -payable wunder that law in

respect of any sale or purchase of such goods
i nside the State shall not exceed two per cent
of the sale or purchase price thereof, and
such tax shall not be levied at nore than one
st age;
(b) e
It is contended that by reason of the declaration’ and S
15(a) quoted above the rate of tax is discrepant with s. 15
of the Central Sales Tax Act and sub-section (1) of s/ 5 of
the Punjab General Sales Tax Act nust fail as-a | aw properly
enacted This
Sup. C. 1/ 65-13
600
argunent cannot be accepted because Art. 286(3) under which
the declaration is nade provides as foll ows
"286(1). ...
(2) ‘
(3) Any law of a State shall, in so far as it inposes, or
aut horises the inposition of, a tax on the sale or purchase
of goods declared by Parlianent by lawto be of specia
inmportance in inter-State trade or comerce, be subject to
such restrictions and conditions in regard to the system of
| evy, rates and other incidents of the tax as Parlianent nmay
by | aw specify.”
The nmeaning or the intention of cl. (3) of Art. 286 is not
to destroy all charging sections in the Sales Tax Acts of
the States which are discrepant with s. 15(a) of the Centra
Sales Tax Act, but to nodify themin accordance therewth.
The law of the State is declared to be subject to the
restrictions and conditions contained in the aw nade by
Parliament and the rate in the State Act would protanto
stand nodified. The effect of Art. 286(3) is now brought
out by the second proviso to s. 5(1). But this proviso is
enacted out of abundant caution and even wthout it the
result was the sare.
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In our judgnent none of the contentions urged by the Conpany
can be accepted. The appeal, therefore, fails and will be
di sm ssed with costs.

Appeal dism ssed

601




