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Kerala University Act 9 of 1969-Ss. 48, 49, 53, 56, 58 and
63-Constitutional wvalidity of-Constitution —of India-Art.
30(1) - Scope of

HEADNOTE

The Kerala University Act 1969 was passed to reorganise the
University of Kerala with a view to establishing a teaching,
residential and affiliating University for ‘the southern
districts of the State of Kerala. Sone of its . provisions
affected private colleges, particularly those founded by
mnority comunities in the State. Their constitutiona
validity was chall enged by sone nenbers of those communities
on various grounds in wit petitions filed in the  Hi gh
Court.

The provisions challenged were mainly those contained in
Chapters VIIl & [|IX of the Act. By ss. 48 and 49, an
" Educat i onal Agency’ whi ch had established and was
mai ntaining a private college or a ’'corporate nanhagenent’
which was managing nore than one private college, were
required to set up a governing body for a private college or
a managi ng council for private coll eges under one corporate
nmanagenent . The sections provided for the conposition of
the two bodies which were to include the Principals and
managers of the private colleges, and nominees of the
Uni versity and CGover nrrent , as wel | as el ect ed
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representatives of ,teachers. Sub-section (2) provided, for
the new bodi es beconi ng bodi es corporate having perpetua

successi on and a common seal. Sub-section (4) provided that
the nenbers would hold office for four years and by sub-
section (5) of each section a duty was cast on the new
governing body or the managing council 'to adm nister’ the
private college or <colleges in accordance with the
provi sions of the Act. Sub-section (6) in each section laid
down that the powers and functions of the new bodies, the
renoval of menbers thereof and the procedure to be followed
by them shall be prescribed by statutes.

The petitioners challenged the provisions of these two
sections as also inter alia those of (a) sub-sections (1),

(2), (3) and (9) of s. 53 which conferred on the Syndicate
of the University the Power to -veto the decisions of the
governing council; ~and a right of appeal to any person
aggrieved by their action; (b) section 56, which conferred
ultimate power ~on the University and the Syndicate in
disciplinary mtters in respect of teachers: (c) s. 58,

whi ch renpved nmenbership of the Legislative Assenbly as a
di squal i fication for teachers;” and (d) s.63 (1)-Wich
provi ded that whenever government was satisfied that a grave
situation had arisen in the working of a private college, it
could inter alia, appoint the University to manage the
affairs of such private college for a tenporary period. It
was contended that these provisions of  the new Act were
violative of Article 30, which protects the rights of the
mnorities to establ i sh and admi ni st er educati ona

institutions of their choice as also Articles 19(1) (f), and
14 of the Constitution.

735

The High Court allowed the wit petitions and declared sone
of the provisions of the Act invalid. On appeal to this
Court,

HELD: The High Court was right in holding that sub-ss. (2)
and (4) of ss. .48 and 49 are ultravires Art. 30(1). Sub-
section (6) of each of these two sections are also wultra

vires : they offend nore than the other two of which they
are a part and parcel. The H gh Court was also right in
declaring that sub-ss. (1), (2), (9) and of s. 53, < sub-ss.
(2) and (4) of s. 56, are ultra vires as they fall wthin

ss. 48 and 49; that s. 58 (in so far —as it renoves
di squalification which the founders may not like to agree
to, and s. 63 are ultra vires Art. 30(1) in respect of -the
mnority institutions. [746 E]

It is obvious that after the erection of the governing body
or the managi ng council the founders or even the mnority
conmmunity had no hand in the adm nistration. The two bodies
are vested with the conplete admnistration of the
institutions and were not answerable to the founders in this
respect. Sub-sections(2), (4), (5) and (6) of ss. 48 and 49
clearly vest the managenent and administration in the | hands
of the two bodies with mandates fromthe University. [743 Al
Coupled with this is the power of the Vice-Chancellor —and
the Syndi cate under subsections (2) and (4) of s. 56 to have
the final say in respect of disciplinary proceedi ngs agai nst
teachers. [744 B]

Fur t her nor e, the provisions of s.58 granting speci a
privileges to teachers who happened to be nenbers of the
Legi sl ative Assenbly enabl ed political parties to cone into
the picture of admnistration of mnority institutions, and
coupled with the <choice of nomnated nenbers left to
CGovernment and the University under ss. 48 and 49, it was
clear there was much room for interference by persons other
than those in whom the founding community would have
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confidence. [745 A
The provisions of s. 63 laid down el aborate procedure for
managenent of the private colleges in which the governing

body or managi ng Council would have no say. Further nore
sub-section 63 (l) involved the transfer of right to
possession of the properties to the University. The Hi gh

Court rightly pointed out that this section provides for
conpul sory requisition of the properties within Art. 31(2)
and (2A). To be effective the, section required the assent
of the President under sub-s. (3) and it was not obtained.

Therefore t he savi ng in Art 31A (1)(b) was not
avail abl e. [ 746 A]

[ The Court expressed no opinion regarding sub. ss. (1), (2),

(3) and (9) of s. 53 and sub.-ss. (2) and (4) of s. 56
vis-a-vis Art. 30. The court did not go into the question
of invalidity of the provisions under Art. 19(1) (f)]. [746
Fl

Propositions established in the follow ng cases referred to
and applied

State of Bombay v. Bonbay Education Society. [1955] | S.C. R

568; The State of Madras V. S. C Dorairajan [1951] S.CR

525; Sidharajbhal v. State of ‘CGujarati [1963] 3 S.C. R 837,

Katra Education Society v. State of U P. and Os, [1966]

3.SS.CR ' 328; In're the,Kerala Education Bill [1959] S.C
R 995; CGujarat University Ahmedabad v. Krishna Ranganath
Mudhot kar and others [1963] Supp. | S.C.. R 112; Rev.

Father "W’ Proost and Ors. v. State of Bihar, [1969] 2-
S CR 73, referred to.
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The Judgrment of the Court was delivered by

Hi dayatul l ah, C.J. These appeals by certificates granted by
the Hi gh Court of Kerala under Arts. 132(1) and 13.3(1)(c)
of the Constitution are directed agai nst a cormon judgment,
Septenber 19, 1969, declaring certain provisions of the
Kerala University Act, 1969 (Act 9 of 1969) to be wultra
vires the Constitution of Jdndia while upholding t he
remai ning . Act ~as valid. They were heard together. Thi s
judgrment will dispose of all of 'them. 'The validity of the
Act was chal'lenged in the Hi gh Court by diverse petitioners
in 36 petitions under Art 226 of the Constitution. Sone
parts of the Act were declared ultra vires the Constitution
As a result there are cross appeals. 36 appeals have been
filed against the several petitioners by the State of
Ker al a. Anot her / 36 appeals have been filed by the
University of Kerala which made comon cause with the
CGovernment of Kerala. 7 appeals have been preferred by seven
original petitioners, who seek a declaration that some other
provisions of the Act, upheld by the Hi gh Court. as valid,
are al so void.

The Kerala University Act 1969 (which repeal ed and  repl aced
the Kerala University Act 1957 (Act 14 of 1957) was passed
to reorganise the University of Kerala with a wview to
est abl i shi ng a teaching, residential and affiliating
University for the southern districts of the State of
Ker al a. Sone of its provisions affected private colleges,
particularly those founded by minority communities’ in the
State. They ’'were consequently  challenged of vari ous
grounds. The petitions were consolidated in the H gh' Court
and were decided by the judgnent and order under appeal
Before we begin to discuss these appeals we may say a few
words about them 33 petitioners belong to di fferent
denom nations of the Christian conmunity; 8 are Superiors of
different Catholic Religious Congregations; 8 are Catholic
Bi shops representing their dioceses; 3 -are Vicars of
Catholic parishes; 5 are Boards of Associations constituted
by different Catholic denom nations f or est abl i shi ng
colleges and other educational institutions (and 3 are
Bi shops of the Mal ankara Orthodox Church. 4 petitions /have
been filed by the Metropolitan of the Marthonma Syrian Church
and 2 by the Madhya Keral a Di ocese of the Church “of ' South
I ndi a. The remaining 3 petitions are respectively by pri-
vate colleges founded and adnministered by Sri Sankara
Col | ege Associ ation Kal ady, Sree Narayana Trusts Quil on —and
the Nair Service Soci ety Changan nacherry. The petitioners
in the 33 petitions specially invoke-the provisions of Art.
30 of the Constitution which protects the right of the
mnorities to establish and adninis-

9SupCl (P)/71-3

738

ter educational institutions of their choice. Al the 3 6
petitions i nvoke Arts. 19(1)(f), 31 and 14 of t he
Constitution.

The inpugned Act consists of 78 sections divided into 9
chapters. The main attack in the petitions is against
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Chapter VIIIl headed 'private colleges consisting of ss. 47
to 61 and sone provisions of Chapter |X particularly s. 63.
The High Court has declared that sub-ss. (2) and (4) of s.
48, Sub-ss. (2) and (4) of s. 49, sub-ss. (1), (2), (3) and
(9) of s. 53, sub-ss. (2) and (4) of s. 56, s. 58 (except to
some extent) are offensive of Art. 19(1) in so far as
citizen petitioners are concerned and additionally, in so
far as the mnority institutions are concerned, offensive to
Art. 30(1), and therefore void. The petitions wer e,
therefore, allowed except two petitions (Ot.S. No. 2339 and
2796 of 1969) filed by Sree Sankara Col | ege Association and
the Nair Service Society since the petitioners wer e
conpani es and were not entitled to the benefit of Art. 30(1)
not being mnority institutions and not entitled to Art.
19(1) (f) not being citizens.  Section 63 was, however, held
to offend Art. 31(2) and not saved by Art. 3 1 A(1)(b) and
this declaration was in favour-of all the petitioners. It
was al so declared void as offending Art. 30(1) in so far as
the mnority-institutions were concerned. The rest of the
Act was declared to be valid and the challenge to it was
"rejected.  There was no order about costs.
The State of Kerala and the University challenge the judg-
ment in so far as it declares the provisions of the Act to
be void and the ‘petitioners in the 7 counter appeals
challenge the judgnent in so far as it has rejected the
attack on sonme other provisions. W shall deal first wth
the contentions urged on behalf of the State of Kerala and
the University of Kerala and then deal with the contentions
of the majority institutions and the challenge to the sur-
viving portions of the inpugned Act by the appealing
original petitioners.
in the matter of the minorities the main attack cones from
Art. 30(1) of the Constitution. This clause reads :

" 30. Right of mnorities to establish and

admi ni ster educational institutions.

(1) All mnorities, whether based on religions

or |language, shall have the right to establish

and adm nister educational institutions of

their choice
It declares it to be a fundanmental right of the mnorities,
whet her based on religion or |language, to establish and

adm ni ster educational institutions of their choice. It is
conceded by the petitioners
739

representing mnority communities before us (and indeed they
could not gainsay this in the face, of authorities of this
Court) that the State or the University to which these
institutions are affiliated may prescribe standards of
t eachi ng and the scholastic efficiency expected from

col | eges. They concede also that to a certain extent
conditions of enploynent of teachers, hygi ene and physica
training of students can be regulated. . What they

contended is that here there is an attenpt to interfere with
the admnistration of these institutions and this is an
i nvasi on of the fundanental right. The minority comunities
further claim protection for their property rights in
institutions wunder Arts. 31 and 19(1)(f) and the right to
practice any profession or to, carry on any occupation trade
or busi ness guaranteed by sub-cl(g) of the latter ’'article.
The majority community which is also the founder of private
colleges (of which three instances are before, us) do not
claimthe right stemmng fromArt. 30(1),but they claim the
ot her rights nmentioned above and further seek protections of
equality in lawwth the minority institutions and thus
freedom in the establishnent and adnministration of their
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institutions.

The claimof the najority comrunity institutions to equality
with mnority comunities in the matter of the establishnent
and admnistration of their institutions leads to the
consi deration whether the equality clause can at all give
protection, when the Constitution itself classifies the
"mnority conmunities into a separate entity for specia
protection which. is denied. to the nmmjority conmunity.
This is not a case of giving sone’ benefits to minority
conmunities which in reason nmust ,also go to the mgjority
conmunity institutions but a special kind of protection for
whi ch the Constitution singles out the mnority conmunities.
Thi s question, however, does not fall within. out purview as
the State, at the hearing announced that it was not intended

to enforce the provisions of the -law relating, to
administration against the majority institutions only, if
t hey coul d. not- be ~enforced agai nst t he mnority
institutions. Therefore, we,, have’', to consider, the
di sput ed provi si ons primarily under Art. 30(1) and

secondarily under Arts. 31 and 19 where applicable.

Article 30(1)  has been construed before by this Court.
Wthout referring to those cases it is sufficient to say
that the clause contenplates two rights which are separated
in point of time. ‘The first right is the initial right to

establ i sh institutions of the mnority’'s choi ce.
Establi shment here /nmeans the bringing into being of an
institution and it nust be, by a minority -conmunity. It

matters not if a single philanthropic individual wth his
own neans, founds theinstitution or the comunity at |arge
contributes-the funds. ~The position in law is the same and
the intention in either case nust be to found an institution
for the benefit of a mnority conmunity by a nenber of that
comunity. It is equally irrelevant

740
that in addition to the minority community others from other
mnority comunities- or even fromthe majority comunity
can take advantage of these institutions. Such ot her
conmunities bring in incone and they do not have to be
turned away to enjoy the protection

The next part of the right relates to the adninistration of
such institutions. Adm nistration neans ’'managenent of the
affairs’ of the institution. This nanagement nust be free
of control so that the founders or their nom nees can nould
the institution as they think fit, and in accordance with
their ideas of how the interests of the community in genera
and the institution in particular will be best served. No
part of this managenent can be taken away and vested in
anot her body wi thout an encroachnent upon the guaranteed
right.

There is, however, an exception to this and it is that the
standards of education are not a part of managenent -as such.
These standards concern the body politic and are dictated by
consi derations of the, advancement of the country and its
peopl e. Therefore, if universities establish syllabi for
exam nations they nust be foll owed, subject however to.
speci al subjects which the, institutions may seek to teach
and to a certain extent the State nay also regulate the
conditions of enploynent of teachers and the health and
hygi ene of students. Such regulations do not bear directly
upon nmanagement as such although they may indirectly affect

it. Yet the right of the State to regulate education
educational Standards and allied nmatters cannot be denied.
The mnority institutions cannot be allowed to fall bel ow

the standards of excellence expected of educati ona
institutions, or wunder the guise of exclusive right of
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managenent, to decline to follow the general pattern. Wile
the nmanagenent nust be left to them they may be conpelled
to keep in step with others. These propositions have been
firmy westablished in the State of Bonbay v. Bonbay
Educati on Society(’'), The State of Mdras v. S C

Dorairajan (2 ), In re the Kerala Education Bill 1957 (3),
Si dharajbhai v. State of GQujarat (4), Katra Education
Society v. State of UP. & Os.(5), GQjarat wuniversity,
Ahmedabad v. Krishna Ranganath Miudhol kar and O's. (6) and
Rev. Father W Proost & Os. v. State of Bihar(7) In the
last case it was said that the right need not be enlarged
nor whittled down. The Constitution speaks of
adm nistration and that nmust fairly be left to the mnority
institutions and no nore. Applying these principles we now
consi der the provisions of the Act.

The Act as stated al ready consists of 78 sections. arranged

under 9 Chapters. ~Chapter VIIl-is headed ’'Private Coll eges’
and

(1) [1955] 1 S. C R 568.

(3) [1959]S. C R 995.

(5) [1966] 3 S.C R 128.

(7) [1969] 2 SSCR 73

(2) [1951] S.C. R 525.

(4) [1963] 3 S. C. R 837

(6) [21963] Supp 1/'S. C R 112.

741

Chapter |IX 'Mscellaneous’. Chapter-1 contains the short
title and conmencenent (s. 1) and definitions (s. 2). We
are concerned with sone definitions ins. 2 -~and Chapters
VIIl and I X The other chapters |ay down the constitution
of University and contain matters relating thereto. They

are not in dispute. The High Courtin its  judgnent has
carefully sunmmarized the inpugned provisions and it is not
necessary for us to cover the same ground. W shall | content
ourselves by nentioning the inportant aspects briefly.
"Coll ege"” in the Act means an institution maintained by, or
affiliated to, the University, (in which instruction is
provided in accordance with the provisions of the Statutes,,
Ordinances and Regul ations. These are framed by the
Uni versity. " Educati onal Agency’ neans any person or body
of persons who or which establishes and maintains-a private
college. ’'Private College’ neans a coll ege maintai ned by an
agency other, than the -Government or the University and
affiflated to the University. | ’'Principal nmeans the head
of a college. By 'teacher’ as used in the Act is meant a
Princi pal , Prof Assi st ant - Prof essor, Reader. ' Lecturer,
Instructor or such other person inparting instruction or
supervi sing and whose appoi nt nent has been approved by the
Uni versity in any of the col | eges or recogni sed
institutions. ’'Recognised teacher’ neans a, person enpl oyed
as a teacher in an affiliated institution and whose
appoi nt nent hasbeen approved by the University. There i's nuch
over | apbet ween ' col |l ege, -teacher’ and 'recognised teacher’
but thereis no antinomcal contusion which mght  have
ot herwi se resulted. These definitions by thenselves are not
guesti onabl e but in thecontext of the provisions of Chapters
VIl and I X, about to be referred to, the insistence on the
recognition by the University is claimed to be interference
with the freedom of managenent. Chapter VIII| enbracesss. 47
to 61. It begins with the definition of 'corporate
managenent’ which neans a person or body of persons who or
whi ch manages nore than one private coll ege. Sections 48
and 49 deal respectively with (a) the govening body for
private Coll eges not under corporate managenment and (b) with
managi ng council for private colleges under corporate
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managenent.’ | n either case the education agency (by which
term we denote the educational agency of a private college
as al so corporate nmanagenent, that is to say, the person or
body of persons who or which manages nore than one private
college) is required to set up a governing body for private
col l ege or a mamnagi ng council for private colleges under one
corporate rmanagenent. The two sections enbody the sane
principles and differ only because in one case there is but
one institution and in the other nore than one. Bot h
consist of 7 sub-sections. Under these provisions the
educational aeency or the corporate managenent has | to
est abl i sh a governing body or a managi ne counci
respectively. The sections give the conpositions of the two
bodi es. The governi ng body set up by the educational agency
is to consist. of |I | menbers and the
742
managi ng council of 21, menber The 1 1 nenbers of the govem
ing body are (i) the principal of the private college (ii)
the manager of the -.private college (iii)a person noni nated
by- the University-in accordance with the provisions in that
behal f contained in the Statutes, (iv) a person nom nated by
the CGovernment (v) a person elected in accordance wi th such
procedure as nmay be prescribed by the, Statutes of the
University from anbng thensel ves by the pernmanent teachers
of the private- /college and (vi-xi) not  nore than six.
persons nominated by the educational ~ agency. The com
position of the managi ng council consists of -a principal in
rotation fromthe private colleges, manager of the private
col | eges, the nom nees of the University, and the Covernment
as above,described, two elected representatives of the
teachers and not nore than 15 nenbers nominated by the
educational agency. The Act ought to have used the
expression corporate nmnagenent’ instead  of 'educationa
agency’ but the meaning is clear
It will thus be seen that a body quite apart from the
educational agency 'or the corporate managenent is set up
Sub-section (2) in either section nake these bodies into
bodi es corporate having perpetual success in and ‘a comobn
seal . The manager of the college or colleges, as the case
may be is the, Chairman in either case [sub-s. (3)] Sub-
section (4) then says that the menber shall hold office for
a period of 4 years fromthe date of its constitution
Sub-section(5) then says as foll ows;
"It shall be the duty of the Governnent
body/ (Managi ng council) to ~administer t he
Private college (all the private -colleges
under the corporate managenent) in ~accordance
with the provisions of this ‘Act and the

Statutes, Odinances, Regul ations, -Bye-laws
and Orders nade thereunder."
(W have attenpted to conbine the two provisions here. In

the case of governing body the sub-section is to be read
omtting the ,words in brackets and in the case of mmnagi ng
council the underlined words are to be omtted and the  sub-
section read with the words in brackets.)

Sub-section(6) then | ays down that the powers and functions
of the governing body, (the nanaging council), the, renova
of nmenbers thereof and the Procedure to be followed by it,
i ncluding the delegation of its powers; shall be prescribed
by- the Statutes. Sub-section (7) |lays down that decisions
in either of the two bodies shall be taken at neetings on
the basis of sinple mgjority of the nenbers present and
voti ng.

These sections were partly declared ultra vires of Art.
30(1) :by the High Court as they took away fromthe founders
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743

to administer their own institution. It is obvious that

after the erection of the governing body or the managing

council the founders or even the community has no hand in

the admnistration. The two bodies are vested wth the

conplete adm nistration of the, institutions. These -bodies
have a legal personality distinct from the educationa

agency or the corporate nanagement. They are not
"answerable to the: f ounders -in the mat t er of
admi ni stration. Their powers and functions are determ ned

by the University |aws and even the renoval of the menbers
is to. be governed by the Statutes of the University. Sub-
sections (2), (4), (5) and (6) clearly vest the nanagenent
and admnistration in~ the hands of the two bodies wth
mandates fromthe, University.

In attenpting to save these provisions M. Mhan Kumaraman-
galam drew attentionto two facts only. The first is that
the nom nees of the educational agencies or the corporate
nmanagenent ~have the control ling voice and that the defect,
i f any, - nust be found in the ~Statutes, O di nances,
Regul ati ons, Bye-laws and Orders of the University and not
in the provisions of the Act. Both these arguments are not

accept abl e to us. The Constitution  contenplates the
adm nistration to/ be in the hands of the particul ar
conmuni ty. However / desirable it mght be to associate

nom nated nenbers. of the kind nentioned in-ss. 48 and 49
with other nenbers of the governing body or the managing
council nom nees, it is obvious that their voice nust play a
consi derable part in managenent. Si tuations m ght be
concei ved when they may have a preponderating voice,. In
any event, the admnistration goes to a distinct corporate
body which is in no way answerable to the educational agency
or the corporate managenment. The founders have no say in
the selection of the menbers nom nated or selected except
those to be nomnated by them It is,. therefore, clear
that by the force of sub-ss. (2), ((4) and (6) of ss. 48 and
49 the mnority community |loses the right to admini'ster the
institution it has founded. Sub-section (5) also conpels
the governing body or the managing council to follow the
mandates of the University in the adnministration of the
institution. No doubt the Statutes, Odinances, Reguul a-
tions, Rules. Bye-laws and Orders can al so be exam ned in
the light of Art. 30(1) but the blanket Dower so given to
t he Uni versity bears adversely upon t he right of
administration. This position is further heightened by the
other provisions of the Act to which a reference is now
needed.

Section 53-, sub-ss. (1), (2) and (3) confer on the
Syndicate of the University the power to veto even /the,
action of the governing body or the nanaging council in the
selection of the principal. Simlarly, sub-s. (4) '@ fakes
away fromthe educational agency or the corporate managenent
the right to select the teachers. The insistence on nerit
in sub-s.(4) or on seniorty cumfitness in sub (7)does not
save the situation. The power is exercised not by

744

the educational agency or the corporate managenment but by a
di stinct and autonompus body under the control of the

Syndi cate, of the University. Indeed sub-s. (9) gives a
right of appeal to the, Syndicate to any person aggrieved by
the action of governing body or the managing council thus

making the Syndicate the final and absolute authority in
these matters. Coupled with tills’ is the power of Vice-
Chancellor and the Syndicate in sub-ss. (2) and (4) of s.
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56. These sub-sections read:

"56. Conditions of service of teachers of

private coll eges.

(1)

(2) No teacher of a private college shall be

di sm ssed, renoved or reduced in rank by the
governi ng body or managi ng council without the
previous sanction of the Vice-Chancellor or
pl aced under suspension by the governing body
or nmanaging council for a continuous period
exceeding fifteen days w thout such previous
sanction.
(3) e
(4) A teacher agai nst whom disciplinary action
is taken-shall have a right of appeal to the
Syndi cate, and the Syndicate shall have power
to order reinstatement of the teacher in cases
of “wrongful renpval or dismssal and 'to order
such ot her renedial neasures as it deens fit,
and t he governing body or mamnagi ng council, as
the case may be, shall conply with the order."
These provisions clearly take away the disciplinary action
fromthe governing body and the managi ng council and confer
it upon the University. ~Then comes s. 58 which reads
"58. 'Menbership of Legislative Assenbly, etc.,
not to disqualify teachers.-
A teacher of a private college shall not be
di squalified for continuing as such teacher
nerely on the ground that he has been elected
as a menber of the Legislative Assenbly of the
State or of Parliament or of a | ocal authority

Provi ded that a teacher who is a nmenber of the
Legi slative Assenbly of ~the State | or of
Parliament shall be on leave during the period
in whhich the Legi sl ative Assenbly or
Parl i ament, as the case may be, is in
session."
This enables political parties to cone into the picture of
the administration of mnority institutions which my not
like this inter-
745
ference. When this is coupled with the choice of nom nated
nenbers left to Government and the University by sub-s.
(1)(d) of ss. 48 and 49, it is clear that there i's much room
for interference by persons other than those in whom the
foundi ng conmunity woul d have confi dence.
To crown all there is the provision of s.
63(1) which reads
"63. Power to regulate the nmanagenent of
private coll eges.
(1) Wienever CGovernment are satisfied on
receipt of a report fromthe University or
upon other information that a grave situation
has arisen in which the working of a private
col l ege cannot be carried on for all or any of
the follow ng reasons, nanely:-
(a) default in the paynent of the salary of
the menbers of the staff of the college for a
period of not |ess than three nonths;
(b) wlful closing down of the college for a
period of not |ess than one nonth except in
the case of the closure of t he col | ege
during a vacation;
(c) persistent default or refusal to carry out




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 12

all or any of the duties inposed on any of the
authorities of the college by this Act or the
Statutes or Ordinances or Regul ations or Rul es
or Bye-laws or lawful -orders orders passed
t her eunder;
and that in the interest of private college it
is necessary so to do, the Governnent may,
after giving the governing body or nanaging
council, as the case may be, the manager
appoi nted under sub-section (1) of section 50
and the education agency, if any, of the
coll ege a reasonable opportunity of show ng
cause against the proposed action and after
considering the cause, if any, shown, by
order,, _appoint the University to manage the
affairs® of such private college tenporarily
for a period not exceeding two years;
Provided that in cases where action is taken
under~ this sub-section otherwise than on a
report from the University, it shall be
consul ted before taking such action
The remaining provisions of this section |ay down an el abo-
rate procedure for managenent in which even the governing
body or the managi ng council have no say. Sub-section 63(1)
i nvol ves
746
the transfer of right to possession of the properties to the
Uni versity. The High Court rightly pointed out that this
section provi des for conpul sory requisition of t he
properties within Art. 31(2) and (2A). To be effective the
section required the assert of the President under sub-s.
(3) and it "was not obtained. Therefore the saving in Art.
31A(1)(b) is not avail able.
M. Mhan Kumar mangal am brought to our notice passages from
the Report of the Education Comm ssion in which the Com
m ssion had made suggestions regarding the conditions is of
service of the teaching staff in(the universities /and the
col l eges and standards of teaching. He also referred to the
Report of the Education Commission on the -status of
teachers, suggestions for inproving the teaching methods and
standards. He, argued that what has been done by the Kerala
University Act is to inplenent these suggestions in Chapters
VIIl and I X and particularly the inpugned sections. W have
no doubt that the provisions of the Act were nade bona fide
and in the interest of education but unfortunately they do
affect the adninistration of these institutions and rob the
founders of that right which the Constitution desires should
be theirs. The provisions, even if salutary, cannot stand
in the face of the constitutional guarantee. W do / not,
therefore, find it necessary to refer to the two reports.
The-result of the above analysis of the provisions which
have been successfully chall enged di scl oses that H gh Court
was right in its appreciation of the true position in the
l[ight of the Constitution. W agree with the H gh Court
that sub-ss. (2) and (4) of ss. 48 and 49 are ultra vires

Art. 30(1). Indeed we think that sub-ss. (6) of these two
sections are also ultra vires. They offend nore than the
other two of which they are a part and parcel. We al so

agree that sub-ss. (1), (2), (3) and (9) of s. 53, sub-ss.
(2) and (4) of s. 56 are ultra vires as they fail with ss.
48 and 49. We express no opinion regarding these sub-
sections vis-a-vis Art. 30(1). W also agree that Section
58 (in so far as it renoves disqualification which the
founders my not like to agree to) and Sec. 63 are ultra
vires Articles 30(1) in respect of t he mnority
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institutions.

The High Court has held that the provisions (Except s. 63)
are also offensive to Art. 19(1)(f) in so far as the
petitioners are citizens of |India both in respect of
majority as well as minority institutions. This was at
first debated at least in so far as mmjority institutions
were concerned. The mpjority institutions invoked Art. 14
and conpl ai ned of discrinmnation. However, at a |ater stage
of proceedings M. Mhan Kunmaramangal am stated that he had
instructions to say that any provision held inapplicable to
mnority institutions would not be enforced against the
majority institutions also. Hence it relives us of file
task of considering the natter under Art. 19(1)(f) not only
in respect of minority institutions

747

but in respect of majority institutions al so. The
provisions of s. 63 affect both kinds of institutions alike
and nust be declared ultra vires in respect of both.

The result is-that the Judgnent under appeal is upheld. The
appeal s of - the State Governnent of Kerala and of the
University are dismssed with costs. One set of hearing
f ees. For the reasons given by the High Court we do not
accept the contentions of the seven appellants who have
chal | enged sonme of ‘the other provisions of the Act except
ss. 48 (6) and 49(6) and do not consider it necessary to
repeat what is said by the High Court. =~ These appeals are
di smi ssed except as to those sections but w thout costs.

R K P.S. Appeal s di sni ssed.
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