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CASE NO. :
Appeal (civil) 2937 of 2002

PETI TI ONER
SAYYED FAKHRUL | SLAM

Vs.

RESPONDENT:
MAHARASHTRA STATE ROAD TRANSPORT CORPN. & ORS

DATE OF JUDGVENT: 26/ 04/ 2002

BENCH:
Syed Shah Mbhhanmed Quadri & S..N. Variava

JUDGVENT:

SYED SHAH MOHAMVED QUADRI, J.
Leave i s granted.

The order of the Division Bench of the Hi gh Court of
Judi cature at Bonbay, Bench at Nagpur, in Wit Petition No.3216 of
1998 dated April 6, 2000 .is brought under challenge by the appellant.
By the said order the High Court dismssed the Wit Petition filed by
the appel |l ant.

The facts giving rise tothe petition may be briefly noted to
appreci ate the grievance of the appellant. On July 4, 1975, the
appel lant was initially appointedas Cerk by the first respondent and
thereafter as Assistant Wrks Superintendent fromdirect sector in the
nonth of June 1979. He passed pronotional exam nation and becane
eligible for consideration for pronotion to the post of Depot Manager
" A/ Assi stant Mechani cal Engineer in July 1985. On Septenber 5,
1994, he was tenporarily pronoted as Depot Manager ' A
Juni or (M / Assi stant Mechani cal Engineer in Class |l Junior G ade.
On August 28, 1998, he was, however, reverted to his original post of
Seni or Foreman. He assailed the validity of the said order in the
aforenmentioned wit petition before the Hi gh Court. By the inpugned
order the said wit petition was di sni ssed.

M. A K Sanghi, the | earned counsel appearing for the appellant,
contended that as the post of Depot Manager 'A" was not filled up on
regul ar basis the appellant was entitled to continue tenporarily on the
sai d post having regard to the ternms of his pronotion.

It may be appropriate to refer to the rel evant portion of the
terns of the order of pronotion of the appellant which reads as
under

"Ceneral Establishnment O der
No. 325(SB) of 1994

The foll owi ng Sr. Foreman/ Assi stant Works
Superi ntendent are tenporarily pronoted as Depot
Manager (A) Jr.(M/Assistant Mechani cal Engineer in
Cass Il Jr.Gade of Rs.2200-3700 and on pronotion
posted to the Regions nmentioned against their names in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 3

Col . (4) below :-

S. No. Nane and Present Pl ace Region to
Desi gnati on of posting whi ch posted
on pronotion

1to 14 wxe wxe wee T
15 Shri 1. S. Fakhr ul War dha Di vn. Anr avat i

Sr. For eman Regi on
16 to 18 * k% * k% * k%
2. The pronotion of ‘above AWS/ Sr. Foreman is on

temporary basis and without prejudice to the seniority of
others. This order does not confer on themany right of
seniority, continuity or preference over others.

3. Further, the promotion of the above
AWS/ Forenan i s effected agai nst- the direct sector
vacanci es _and on avail ability of candidates from direct

sector they will be reverted to their original posts.
4. to 6 * k% * k% * k%
Sd/- Illegible

for Vice Chairman & Managi ng Director
M S. R_T. Cor poration

No. ST/ EST/ SB/ 1675
Date : 5th Septenber, 1994."

From a perusal of clause (2) it is evident that the pronotion of

the appellant was on tenporary basis. Cause (3) shows that the
promoti on was agai nst the direct sector vacancies and on availability
of candidates fromdirect sector he would be reverted to his origina
post .

The bone of contention is that under Standing O der 32

M S.R T. Corporation the appellant is entitled to-continue till there is a
direct recruitnent to the said post. . Standing Oder 32(a) is in the
followi ng terns

"32(a). When a suitable candidate is not available for
direct recruitnment to a post reserved for direct
recruitnent, a suitable departnmental candi date nmay be
given a purely tenporary pronmotion lasting up to such
time as a suitable direct recruitnment is available for
appointnent. A fresh attenpt shall be made to get a
suitable direct recruit by re-advertising the post. [If after
one year fromthe date of the tenporary appoi ntnents of
the departmental candidate and even after making a fresh
attenpt no suitable direct recruitnment is available, the
conpetent authority may consider the question of nmaking
the appoi ntnent of the departnental candidate
substantive."

A perusal of the Standing O der, extracted above, makes it clear

that it deals with a situation when a vacancy reserved for direct
recruitment arises and postulates that : (i) a suitable candidate is not
avail able for direct recruitnent; (ii) till such tinme a suitable direct
recruitnment is available for appointnent, a suitable departnenta

candi date may be pronoted tenporarily; (iii) such tenporary

promotion will last till such time as a suitable direct recruitnment is
avail able; (iv) the authorities are under an obligation to nake fresh
attenpt to get a suitable direct recruit by re-advertising the post; and
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(v) if after one year fromthe date of the tenporary appoi ntnents of
the departnental candidate and even after naking a fresh attenpt no
suitable direct recruitnment is available, the conpetent authority nmay
consi der the question of naking the appoi ntnent of the departnental
candi dat e substanti ve.

A perusal of the counter of the respondents discloses that the
appel | ant was consi dered by the Departnental Pronotion Conmittee

i n Septenber 1985, Decenber 23, 1986, February 1, 1989 and

Decenber 31, 1992 but he was not found fit for pronotion. In view

of this position, the appellant was reverted to his original post.
The right conferred, under the aforementioned Standing Order,

on a candi date appointed tenmporarily, is that if no direct recruit is
avai | abl e even after nmaking a fresh attenpt, he nust be considered for
substantive pronotion. ~The appellant was in fact considered for
regul ar promotion but he was not found fit; therefore, the reversion
cannot be said to be in breach of Standing Order 32(a). However, we
make it clear that this order does not preclude the authorities from
consi dering his case for pronotion to the said post in future in
accordance with law.

In this view of the matter we-do not find any illegality in the
i mpugned order of the H gh Court. The appeal is devoid of merit and
it is accordingly dismssed. |In the facts and circunstances of the case

we nake no order as to costs.

[ S.N. Variava]

April 26, 2002.




