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R 1960 SC 266 (37)
R 1966 SC 220 (16)
RF 1967 SC 776 (6)
R 1969 SC 686 (5)
ACT:

Code of Criminal Procedure, (Act V of 1898), s. 257-Absence
of opportunity to produce defence evidence-Effect of-Court’s
duty in this respect.

HEADNOTE:

If for no fault of the accused reasonable opportunity has
not been given to himto adduce his  evidence under the
i nperative provisions of a. 257 of the Code of  Crininal
Procedure, 1898, there is no fair trial —and the accused
cannot be convicted, even though the prosecution evidence by
itself may tend to establish a strong case agai nst him

Rul es of procedure designed to ensure justice nust be scru-
pul ously observed and Courts should be jealous in seeing
that there is no breach of them

JUDGVENT:
CRI'M NAL APPELLATE JURISDICTION : Crimnal, Appeals Nos. 9,
13, 14 and 15 of 1952.

Appeal on transfer after grant of Special Leave by Privy
Council on the 13th Novenber, 1947, fromthe Judgnent -and
Order dated the 14th July, 1947, of the H gh Court of
Judicature at Calcutta in Crinminal Appeal No. 350 of 1946
and Appeal s under article 134 (1)(c) of the Constitution of
India fromthe Judgnent and Order dated the 6th Septenber,
1951, of the H gh Court of Judicature at Calcutta in
Crimnal Appeals Nos. 340, 341 and 351 of 1946 and
CGovernment Appeal No. 19 of 1946.

N. C. Chakravarty, A K Mikherjea and Sukumar Ghose for the
appellant in C. A No. 9.
A K. Basu, (Ganpat Rai, with him for the appellant in
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Cr. A No. 13.

A K. Dutt and Ganpat Rai for the appellant in Cr. A No.
14.

Sukumar Ghose for the appellant in C. A No. 15.

B.Sen, A M Chatterji and P. K Bose, for the respondents
in all the appeals,
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1954. April 22. The Judgnent of the Court was delivered by
VENKATARAMA AYYAR J. - These are appeal s agai nst the judgnents
of the Hi gh Court of Calcutta convicting the appellants on
charges of conspiracy to cheat the Government and of
bri bery. The facts, so far as they are material, my be
briefly stated. The appellant, S. K Dutt, <carried on
busi ness as a building contractor under the nanme and style
of British India Construction Conpany. This firm had a
branch at Asansol which was, at the naterial dates, in
charge of the appellant J. K. Bose. In My, 1942, the
mlitary took —up construction of dunps and roads in this
area, and the appellant, R W Mathans, who was the Garrison
Engi neer " at Asansol, was put in charge of it, and the
appel l ant, P.-C. Ghose, was functioning as overseer under
hi m On or about 10th May, 1942, an order was placed with
S. K Dutt for the construction of dunps at a place called

Burnpur near Asansol. The works were executed in June and
July 1942, and sunms anpbunting to Rs. 1,74,000 were paid to
S. K Dutt on account there for. The case for the

prosecution is that this anmount was in-excess of what was
due to himfor works actually done, by about Rs. 56,000, and
that with a viewto avoid the refund of this ‘excess, the
appel lants entered into a conspiracy, under which S. K. Dutt
was to prefer a claimfor construction of roads purported to
have been carried out in execution of an order which R W
Mat hans was to issue; P. C. Ghose was to neasure the road so
clained to have been constructed, and the bill was' to be
passed for an anpbunt exceedi ng what had actually been paid.
In accordance with this scheme, S. K Dutt wote Exhibit 19
on 28th January, 1943, claimng paynent for " additiona
work within the store dunp area "; R W Mathans passed an
order bearing date 7th July, 1942, Exhibit 10, placing an
order with S. K Dutt for the construction of roads; P. C

Ghose prepared the final bill,, Exhibit 6, for Rs. 1,89, 458-
14-0 on 15th March, 1943, and the sanme was passed by R~ W
Mat hans. It is stated for the prosecution that the  roads

alleged to have been constructed by the appellant, S. K
Dutt, were, in fact,
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constructed by the mlitary, and that the order of R W
Mat hans bearing date 7th July, 1942, was, in fact, brought

into existence sonmetine in March, 1943. It is further
stated for the prosecution that as consideration for passing
the above bill, a bribe of Rs. 30,000 was agreed to be paid

to R W Mthanms and to P. C. Chose, that S. K. Dutt  sent
that ampbunt by cheque to J. K. Bose on 16th March, 1943, and
that on 17th March, 1943, R W Mathans was paid Rs. 18,000
and P. C. Chose Rs. 12,000 as illegal gratification. The
appel l ants were accordingly charged with conspiracy to cheat
the Government and bri bery.

The appel l ants deni ed the conspiracy. They stated that the
roads had, in fact, been constructed by S. K Dutt. Wth
reference to the cheque for Rs. 30,000, the case of S. K
Dutt and P. C. Ghose was that the anbunt was required for
paynment to sub-contractors, who had constructed the roads
under S. K Dutt, and that it was, in fact, wutilised for
that purpose. They produced Exhibit 27 series, which are
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receipts purporting to have been signed by the several sub
contractors.

The Special Tribunal which tried the case, delivered its
judgrment on 9th May, 1946, acquitting the appellants on the
charge of conspiracy but convicting themfor the offence of
bri bery. Appeal s against this judgment were taken to the
H gh Court of Calcutta by the appellants against their
conviction on the <charge of bribery and by the Governnent
agai nst the acquittal on the charge of conspiracy. By their
judgnent dated 14th July, 1947, the |earned Judges (C ough
and Ellis JJ.) dismssed the appeals of the appellants, and

allowed that of the CGovernnent. "In the result, the
appel | ants stood convicted on the charges both of conspiracy
and bri bery.

R. W Mathans applied tothe Privy Council for specia
| eave to appeal, and by an order dated 13th Novenber, 1947,
the appeal was adnmitted only on the question whether the
prosecution was bad for want of sanction under section 197
of the Cri'm nal Procedure Code.  The appellants, S. K Dutt,
J. K Boseand P. C Ghose, appealed to the Federal Court
under a certificate Under section 205 of the Governnent of
219

India Act, and as the order passed in their appeal fornms the
foundation of the argument in the present appeals, it
beconmes necessary to refer to it in sonme detail

One of the grounds argued by the appellants in the Federa
Court was that the requirenments of = section 257 of the
Crimnal Procedure Code had not been conplied w th, and that
there was accordingly no fair trial. The facts on which
this objection was based are these: The  conplaint was
instituted on 7th June, 1945.  The exami nation of  witnesses
on the side of the prosecution commenced on 6th Septenber,
1945, and it was concluded after wundergoing severa
adj ournnents on 29th March, 1946. On 27th March, 1946, the
appellant, J. K Bose, filed a list of 15 witnesses to be
exam ned for the defence. Mst of them were persons who are
alleged to have given the receipts, Exhibit 27 series,
acknow edgi ng paynment of noney for construction ~of /works
done by them On this, an order was passed on 29th 'March
1946, in the absence of the appellants and their |awers,
that sumons m ght issue for 8th April, 1946, reserving the
deci si on on the question whether the wtnesses wer e
necessary for that date. Sumpbns was not sent in the nmanner
prescri bed by sections 68 and 69 of the Code but by ordinary
post. When the case was taken up on 8th April, 1946, it was
found that two of the envel opes had returned fromthe Dead
Letter Ofice, and as to the rest, there was nothing to show
what had happened to them In this situation, the Tribuna
passed an order that no further process would issue, and the
case was then decided on the evidence on record, ~and the
appel l ants convicted on the charge of bribery.

On these facts, it was contended before the Federal | Court

t hat the procedure adopted by the Tribunal was in
contravention of section 257 of the Code, and ampunted to a
serious irregularity. In upholding this objection, the

Court observed that section 257 was inperative in its terns,
that process could, not be refused except for the reasons
mentioned therein, that no such reasons existed, and that
the order of the Tribunal, dated 8th April, 1946, refusing

to issue process was accordingly illegal. It was further
observed t hat
220

the witnesses cited would be nmaterial because their
evidence, if accepted, would establish that Exhibit 27
series were genuine, and that this would mnilitate against
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the case of the prosecution in respect of both the charges
of conspiracy and bribery. The Court accordingly set aside
the convictions, and directed that the appeal should be re-
hear d "after giving a reasonable opportunity to t he
appellant No. 2 (J. K. Bose) to take such steps as he may
be entitled to take in law for enforcing the attendance of
the wi tnesses nentioned in the list of the 27th March, and
after considering the evidence of such of these witnesses as
nmay appear before the Court."

This judgnent was passed on 23rd April, 1948. When the
matter went back to the Hi gh Court of Calcutta in pursuance
of this judgment, an order was passed by that Court on 2nd
August, 1948, adjourning the hearing of the appeals till the
di sposal of the appeal of R W Mathans by the Privy
Counci | . Then canme the |Independence of India, and the
appeal of R W Mathams was eventually transferred from the
Privy Council to this Court for disposal. As information
concerning the exact position of the appeal of R W WMathans
was for sonetinme |acking, and as the prospect of that appea

bei ng heard appeared distant, the High Court passed an order
on 9th April, 1951, that the remanded appeal s woul d be taken
up for hearing on 11th June, 1951, that the appellants
should take the necessary steps for exam nation of the
wi tnesses nmentioned in the list, dated 27th March, 1946, and
that the office should take steps to secure the attendance
of those wi tnesses, except one who was in  East Pakistan.
The 1list was accordingly filed on 8th My, 1951. Therein

it was stated that out of the 15 persons whose nhanmes were
mentioned in the ‘list, dated 27th March, 1946, it was
possible to get the address of only six persons, and that as
for the rest, it was not possible to trace their
wher eabouts, as they had nostly migrated to Asansol at the
time when the works were being executed and had since |eft

that place. Qut of the six persons whose addresses were
given, B. C  Mikherjee and R K Paul, were served and
exam ned in Court.
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A third witness was given up, as he was a handwiting
expert. The fourth w tness Liakat Hossain, had migrated to
East Paki stan, and no process coul d be issued against him
Anot her witness, Sanichar Mstry, had died in the  hospital.
As regards the sixth witness, Sashinath De, the endorsenent
on the sumons was that he had left the place, and that it
was not known to which place he had gone. The | earned
Judges who heard the appeal on remand. held by their
judgrment, dated 6th Septenber, 1951, that on the -evidence
both the charges of conspiracy and bribery had been estab-
i shed, and convicted the appellants, S. K Dutt, J. K _ Bose
and P. C. Ghose, under the appropriate sections. . The matter
cones before us on special |eave under a certificate of the
Hi gh Court under article 134(c) of the Constitution

The argunent in support of these appeals is that the tria
of the appellants had been vitiated by reason of the  fact
that they had no reasonable opportunity to examine their
wi t nesses, and that their convictions were accordingly bad.
W think that this conplaint is well-founded. By its
judgrment, dated 23rd April, 1948, the Federal Court decided
that the order of the Tribunal, dated 8th April, 1946,
declining to issue process for the witnesses nmentioned in
the list, dated 27th March, 1946, was in contravention of
section 257 of the Crimnal Procedure Code, that the
evi dence of those witnesses would be material for refutation
of the <charges of both conspiracy and bribery, and that
accordingly the appellants should be granted an oppor-
tunity to exam ne those witnesses. On this order, the only
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guestion that has to be decided is whether the appellants
got such an opportunity when the appeal was re-heard in
pursuance of the order of remand. The inportant point to be
noted is that by reason of the order of the H gh Court,
dated 2nd August, 1948, the appeal was not taken wup for
hearing inmediately as it ought to have been, and that it
was only on 8th May, 1951, that it was possible for the
appel lants to take steps in the natter. But by that tineg,
the situation had undergone a radical change. In their
application, the appellants stated that the whereabouts of
nost of
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the witnesses could not be traced, and this is not to be
wondered at Bur npur, where the works had to be executed,
is a petty township situated in a corner of the State, and
it sprang into prom nence only owing to mlitary activities.
Contractors and sub-contractors flocked to that place from
all sides for executing the mlitary works, and there is
nothing inprobablein their having |eft the place when the
situation changed, as it didon the conclusion of the war by
the end of 1945. And there arose a  further conplication

In 1947, two Dom nions cane into being as a result of the
I ndi an I ndependence “Act, ~and there was a partition of
Bengal . It is not 'unlikely that sone of these contractors
bel onged to East Paki stan or bad settled there.

That the list of witnesses given on 27th March, 1946, was
not all fictitious is borne out by the fact that two of them
actually gave evidence at the re-hearing anda third had
died in the hospital. Wen sone of the witnesses nentioned
in the list are proved to be real persons,  there are no
materials on which it can be-affirned that the others are
fictitious persons. I ndeed, the evidence of the t wo
wi t nesses,. Mikherjee and Paul, is that they bad seen sone
of those sub-contractors whose nanes appear in Exhibit 27
series, actually at work there: The |learned Judges have
rejected their evidence on the ground that they are not nen
of status; but on the question whether the appellants had
nade paynments to the sub-contractors wunder Exhibit 27
series, the best evidence can only be of those persons. It
may be that the two witnesses are not speaking the truth
when they say that they saw the other persons nentioned .in
the list working on the roads, and it is possible that those
persons are fictitious. But it is equally possible that
they are real persons, whose whereabouts could not be traced
in the exceptional circunstances which had-intervened: As
admittedly three of themare real, it would be unsafe to act
on the view that the others nust be fictitious, and if they
are real persons who could not be exam ned for no fault of
the appellants, grave injustice would result in the accused
being condemed without the evidence of these w tnesses
havi ng been taken. For this situation; the
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appellants are not to blame. That was the result of the
erroneous order passed by the Tribunal on 8th April, 1946,
refusing to issue process and the order of the High Court,
dated 2nd August, 1948, adjourning the appeal, till the

di sposal of the appeal of R W WMathamns.

In coming to the conclusion that the guilt of the appellants
had been established, the Ilearned Judges were greatly
i nfl uenced by the correspondence relating to the passing of
the bill, in Particular the letter of S. K Dutt, dated 23rd
January, 1943, Exhibit 18, by the long interval between the
conpletion of the work which was in July, 1942, and the
all eged payments under Exhibit 27 series which were after
17th March, 1943, and by various other circunstances, which
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probabilised the case for the prosecution. It nust be
conceded that the evidence on record tends to establish a
strong case against the appellants. But then, that is a
case which they are entitled to rebut, and if, as was held
by the Federal Court, Exhibit 27 series would furnish good
material for rebutting that case, the Court, by declining to
i ssue process for the exam nation of the witnesses connected
with those docunents, has deprived the appellants of an
opportunity of rebutting it. Whatever one may think of the
nerits of the appellants’ contention, they cannot be
convicted w thout an opportunity being given to them to
present their evidence, and that having been denied to them
there has been no fair trial, and the conviction of the
appel lants, S. K Dutt, J. K Bose and P. C. Ghose, cannot
stand. The result nmay be unfortunate. Bat it is essentia

that rules of procedure designed to ensure justice, should
be scrupul ously followed, and Courts should be jealous’ in
seeing ~that there is no breach of them The, appeals wll
be al |l owed, and the appellants acquitted.

Then there  'remains the appeal of R W WMathans. It has
been already stated that by an order dated 13th Novenber

1947, the Privy Council gave him special |eave to appear

l[imted to the question whether the proceedi ngs were bad for
want of sanction under section 197 of the Crimnal Procedure
Code. By a further
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order dated 5th August, 1948, the Privy Council enlarged the
scope of the appeal by permitting the appellant to raise the
contention that there had been a contravention of section
257 of the Cimnal Procedure Code. These are the two
points that arise for determnationin his appeal. The
guesti on whether sanction under section 197 ~was necessary
for instituting proceedi ngs agai nst the appellant on charges
of conspiracy and of bribery, is now concluded by the
decisions of the Judicial Conmitteein H H B. Gl 'V
The King (1) and Phani ndra Chandra Neogy v. The King (1),
and nust be answered in the negative. The question whether
there was contravention of section 257 of the Crimina
Procedure Code and a denial or fair trial must, for the
reasons already given, be answered in the affirmative, and
the conviction of the appellant set aside on that ground.
Hi s appeal will also be allowed, and there will be an order
of acquittal in his favour

Appeal all owed.




