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ACT:

HEADNOTE

JUDGVENT:

1. International Airports Authority of India (hereinafter
referred to as 'IAAI’) and the Centr al War ehousi ng
Cor por ati on, Container Freight Station, Patparganj (in brief
"CWC' ) obtained | eave of this Court under Article 136 of the
Constitution of India against direction issued by the Hgh
Court of Delhi for release of inported goods w thout payment
of any denurrage charges for the period for which ‘detention
certificate had been issued by the Custons Authorities.

2. What persuaded the Hi gh Court to take this view in
favour of the respondents was founded —on construction of
Section 45(2) of the Customs Act, 1962 ("Act™ for short) and
i ssuance of det ention certificate by the Cust ons
Aut horiti es. What is the nature of the certificates?
Whet her
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they arc binding on the 1AAI? |Is there any conflict in the
Public Notice issued by the Custons Authorities and
Regul ations framed by the 1 AAl, are sone of the questions
which arise for consideration in these appeals. But® before
adverting to these issues facts in brief may be nentioned.

3. In Appeal No.798 of 1992 the respondent filed with
the Customs Authorities bill of entry on cargo termna
alongwith all documents to seek clearance of goods, nanely,
printing papers etc. of CIF value of Rs.17,846.00. The
valuation given in the bill of entry was objected to by
Addi tional Collector of Custons, and he passed an order on
8th Novenber 1989 enhancing the value of the goods and di-
recting confiscation of the sane. |In appeal the Custons,
Excise & Gold (Control) Appellate Tribunal, New Delhi
guashed the order of the Additional Collector of Custons on
3rd July 1990. Since the order enhancing the valuation and
directing confiscation was quashed the Collector of Custons
i ssued detention certificate from7.8.1989 to 12.7.1990. It
was mentioned in the certificate that the detention was due
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to case of the respondent pending before the Collector and,
in the appeal. The respondent. thereupon applied for waiver

of the demurrage charged for the relevant period. On 18th
December 1990 it presented an application showi ng as ’'out of
charge’ of the Custons. But on 9th January 1991 it was
informed by the appellant that the total liability of the
denurrage charges was Rs. 1,49, 100/- out of whi ch
Rs. 79, 364/ - was wai ved for the period of detention that s,
7.8.89 to 12.7.90. The appellant further condoned the period
from 18.12.90 to 9.1.91 as the application for waiver was
recei ved and processed during this period. According to the
appel | ant the respondent was liable to pay Rs,69, 736/- as
on 9.1.91 and thereafter the liability was Rs.300/- per
package per week or part thereof The liability of the re-

spondent till 12.6.1991 was determ ned at Rs. 1,15,936/-
4. In Appeal No.4227 of 1992 the respondent inported a
consi gnnent of wool waste. |t was seized by the Collector

of Custonms wunder Section 1 10 of the Act as on sanple
exam nation it appeared to be synthetic waste which was
restricted item which could not be inported without a valid

import licence. The respondent was issued notice to show
cause why the goods of declared value of Rs. 1,93,237/-
shoul d not be confiscated under Section 111(d) and Il (in)
of the Act and action under Section 112 be taken. The

explanation of the respondent that test being based on
sanple drawn on 10%exam nation was not correct nor did it
represent test of entire consignnment, was not accepted. And
the respondent was given an option to clear the goods on
paynment of Rs.50,000/as fine and-in addition penalty of Rs.

1, 00, 000/ -. In appeal on test of 7 1 % of ~consignment by
the chem cal exami ner it was held that consignment was wool
wast e. Consequently the appeal was allowed. And in

:pursuance of the order of the Tribunal® the Additiona

Col l ector of Custonms passed the order dated 17th Decenber
1990 directing release of the On 24.1.1991 the Assistant
Collector sent a letter to the appellant that since the
goods of the respondent were seized by Custons Departnent on
29th April, 1986 and they have been directed to be  rel eased
by the Additional Collector of Custonms on 17.12.1990 the,

"demurrage/ ground rent and other —charges accrued on
consi gnnent from 29.4.1986 to 29.12.1990 may be
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wai ved’ . The appellant replied this letter on 25.1.1991
inform ng the Assistant Collector of Custons that the nmatter
for waiver of ground rent for the period 31.1,1987 to
29.12.1990 has been referred to the Regional O fice/Head
Ofice. But the Assistant Collector, Custons was  requested
to inform the inmporter that they will have to ' bear entry
fee, handling and insurance charges and ground rent ~ after
29.12.1990 in case the Head O fice agrees for waiver.

5.In Appeal No. 3971 of 1992 the respondent had -inported
multi-cable-transit/ cable sealing system The cl earance of
goods was cl ainmed under Tariff Item No.85.47 on paynment of
duty @ 135.75% The department on the other hand directed it
to be cleared by paying duty @181. 75% under Tariff Item
No. 39. However, the claimof the respondent was ultimtely
accepted. And provisional clearance was granted on paynent
of denurrage charges. After the claim was accepted the
respondent wote a letter to the appellant that since the
cl ai m had been accepted by the Custons Authorities and |AAl
at the time of release had stated that this question of
refund shall be considered after final decision was taken by
the Custons Authorities the anpbunt of Rs.3,26,645/- paid to-
wards demurrage may be refunded. But the respondent was
i nfornmed that the claimof refund was not admi ssible.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 31

6.1n each of these cases the Custons Departnment had issued
Detention Certificate and informed IAAl and CWC that no
denurrage nmay be charged for the period during which the
goods were in custody of |AAl or the CAC due to pendency of
adj udi cation proceedings. But the IAAl or the CAC instead
of treating entire period as free period granted rebate and
cal cul ated denmurrage in accordance with Rate Schedul e framed
by them The ampunt of denurrage in each case cane to be
two or three tinmes nore than the value of the goods,
therefore, the respondents approached the H gh Court by way
of wit petitions under Article 226 of the Constitution of
India. The petitions were allowed and it was held that the
| AAl or the OAC being custodian of the Custons Departnent
could not ignore the Detention Certificate, therefore, no
denurrage could be charged for the period the proceedings
were pending. The High Court relied on Ms Trishul |npex v.
Union of India [1991(2) Del hi Lawer 1]. This decision in
its turn relied on an-earlier decision given 'in Trans Asia
Carpets V. Union of India, CCP No. 97/87. The decision in
Trans Asia (supra) proceeded on the basis that Airports
Aut hority - being an agent-of the Collector of Custons was
bound by the Detention Certificate granted by the Collector
of Custonms. In Trishul Inmpex (supra) it was held that the
contai ner depot where the goods were deposited being the
custodian for Custons Authorities it 'was bound by the
certificate and was |liable to rel ease the goods wi thout any
denurr age,

7. It is the <correctness of this view that has been
assailed in these appeals. The learned counsel for the
appel l ants urged than the power to |levy denurrage by the

| AAl is derived fromthe International Airports ‘Authority
Act, 197 1. It could not be regulated or controlled by any
ot her Statute. It was subnitted that t he Cust ons

Authorities could neither levy demurrage nor waive it.
Therefore, the Detention Certificate could not conpel the
appel lants to treat the entire period during which the goods
remained in their custody to be free
462
peri od. According to | earned counsel in any case the Rate
Schedule for denurrage having been nade in exercise of
statutory power and the appellants having been granted
wai ver to the extent of 80% under the Policy framed by the
| AAl the respondents were not entitled to any relief.
8. The word 'dermurrage’ defined in clause (g) of Regulation 2
of the Regulations framed by the | AAl is extracted below -
"Derurrage means the rate or anmount payable to
the airport by a shipper or  consignee or
carrier for not removing the cargo within the
time allowed."
Simlar word used in Port Trust of Madras Act, 1905 cane up
for interpretation before this Court in Trustees of -the Port
of Madras v. Ms Anminchand Pyarelal & Ors., (1976) @ 1 SCR
721. It was explained that the word was not used in the
strict mercantile sense, 'but nerely to signify a charge
which may be levied on goods after expiration of ’'Free
Days’ . This ratio has been reiterated in The Board of
Trustee of the Port of Bonbay v. Indian Goods Supplying Co.
(1977) 3 SCR 343 and Board of Trustees of the Port of Bombay
v. Jai Hnd Gl MIls Conmpany & Ors (1987) 1 SCR 932. The
di spute, thus is. whether the days or period during which
adj udi cation proceedings were pending before the Custons
Authorities could be considered to be free days on any
principle of law, statutory or otherwise, O it can be held
to be so on construction of Regul ations and policy framed by
the MMread with the Act and the Public Notice issued under
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it. ’'But before coming toit, it appears necessary to state
that the basic controversy that arose in Am nchand Pyarela
(supra) and |Indian Goods Supplying Co. (supra) centered
round whether a consignee could claiminmunity from paying
any demurrage when the detention of the goods was not due to

any fault or negligence of the inmporter. It was answered in
the negative. In the latter decision that is Indian Goods
Supplying Co. (supra) the Court after referring to the
earlier decision in Ami nchand Pyarelal (supra) and sone

Engl i sh deci si ons hel d:
"The position therefore is that even though
the delay in clearing the goods was not due to
the negligence of the inporter for which he
could be held responsible yet he cannot avoid
the paynment of demurrage as the rates inposed
are under the authority of law the validity of
whi ch cannot be questi oned.
But that is not the issue in these appeals. The respondents
did not claimany imunity from paynment of denurrage because
their goods were detained for no fault on their part. What
was clained and accepted was that the |AAl or CWC being a
custodi an of Custons Department the intimation given by it
that no dermurrage shoul d be charged fromthe respondent for
the period nentioned in the detention " certificate should
have been accepted and acted Pon by it. To examine the
correctness of this claimit is necessary to ascertain the
nature of relationship between the Custons Departnment and
| AAl  and notice certain provisions in the Act, the Public
Notice issued under it, the Regul ations by the MM and the
rate schedule framed by it.~ Section 45 of the Act is
reproduced bel ow
"45. Restrictions on custody and renpval of inported goods.

(1) Save as O herwi se provided in-any

law for the time being in force,all inported goods unl oaded
in a custons area shall remain in the custody of such person
as nmay be approved by the Collector of Customs wuntil they

are cleared for home consunption or are warehoused or are
transshi pped in accordance with the provisions of Chapter
VI,

(2) The person having custody of any inmported goods in a
custonms area, whether under the provisions —of sub-section
(1) or under any law for the tinme being in force, -

(a) shall keep a record of such goods -and
send a copy thereof to the proper officer
(b) shall not permt such goods to be

renoved from the custonms area  or - otherw se
dealt with, except under and in/ accordance
with the permission in -witing of the proper
officer."
This section ’'permts renoval of inported goods “from the
"custonms area’ which under clause (I1) of Section 2 of the
Act neans
"2. (11) "custons area" nmeans the area of a custons station
and includes any area in which inported goods or exported
goods arc ordinarily kept before clearance by Custons
Aut horities;"
It is thus clear that the inported goods are kept at the
airport or the Warehousing Corporation in the custonms area
over which it is the Custons Departnent which exercises
control . No goods can be renpbved fromthere either by the
i mporter or even the Custodian. The detention is to enable
the Custons Departnent to proceed in accordance with | aw and
deternmine if the valuation disclosed was correct or the
463
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goods had been properly inported etc. A person inporting
the goods is required to conply with rules and notification
i ssued by the Governnent pernitting, prohi biting or
regulating inmport. Wether the inporter is conplying wth
the rules or not and acting in accordance with law is
entrusted to the Custons Departmnent. No goods can be
cleared except with perm ssion of the Custons Departnent.
Therefore, it 1is by operation of the statutory provision
that an area specified as custons area i s under control of
the Customs Departnent. In fact fictionally it 1is the
Cust onms Department which for purposes of inported goods, its
checki ng, storage, release etc. is in control of it.

9. The inported goods are detained in the custons area
either for assessnent of duty under Section 17(3) and 17(4)
of the Act or for clearance under Sections 45 to 47 of the

Act . These appeals arc concerned wth detention for
cl ear ance. The | evy of denurrage for detention at the in-
stance of Custons Departnment during adjudication proceedi ngs
engaged attention of the p 161 Government even in past. In

I ndian  Goods Supplying Co.”s case (supra) the Centra
Covernment _issued a letter requesting the Port Trust
Authorities to nodify its rates as it was unreasonable to
charge an inporter any demurrage once it was accepted that
cl earance was del ayed on account of reasons beyond his
control . But since this was only a letter of request and
the Board in pursuance of it opted for graded scale the
court was of opinion that it could not be treated as a
di rection binding on the Port Trust.
10. It appears the Collector of Custonms, New Delhi in
order to overcone this difficulty and for _mmintaining and
regul ating control over goods which arc unloaded at Indira
Gandhi International Airport, issued
464
Public Notice 1in 1986 in exercise of powers vested ' under
Sections 8, 33, 34 and 45 of the Act read with Rul es 56, 57,
58 and 59 of the Aircraft Rules, 1920. Paragraph (a) of it
specifies the linmts of custons area as whole of /existing
area constituting the Indira Gandhi International = Airport,
New Del hi including donestic arrival and departure area,
Cargo Term nal New International Termnal Conmplex ('CINITC
f or short) and the entire premses of t he Centra
War ehousi ng Corporation | ocated at Gurgaon Road, New Del hi
excluding Ms IAAl’s Inport Cargo Warehouse (Mnkey ~torn)-.
Par agraph (b) approves all places where parking/ halting  of
aircraft is permitted by the Cvil Aviation Depart. nerit,
t he I nt ernati onal Ai rport Aut hority of India for
unl oadi ng/ | oadi ng of inported/ export goods. Paragraph (c)
assigns functions under Sections 33 and 34 of the Act to the
officers of the Custons/Air Custons posted at 1@ Airport.
Paragraph (d) approves Ms I AAl as custodian of the /cargo
under Section 45 of the Act. The cargo is required to be
stored in IAAl’s CTNI TC subject to the conditions - (i) that
the <cargo shall be subject to the control of customs;  (ii)
that Ms 1AAl shall maintain detailed account of —al
i nported and exports goods received by themas ’custodian
and shall produce such account for inspection by a gazetted
of ficer of customns.
11. Sub-paragraph (vii) of paragraph (d) whi ch is
materi al reads as under
"(vii) In case of goods detained/seized etc.
by custons, the wi rehousing/storage charges
shall be calculated by Ms. | AAI for the
period due minus the chances for the period of
detention at the instance of Custons as
certified by the Assistant Collector of
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Cust ons
The | anguage of the sub-paragraph is clear and unanbi guous,
Unlike the letter of request sent by Central CGovernnent in
I ndi an Goods Supplying Co.’s case (supra) it is a direction
by the Collector of Customs to the custodian of goods at the
airport or the warehouse not to charge any warehousing or
storage charges for the period the goods detained or seized
by the Custons Departnent are kept in custody subject to
the issuance of a certificate by the Assistant Collector of
Customs that the goods were detained at the instance of Cus-
toms Departnent. But what was urged by the | earned counse
for the appellants was that this Public Notice was not
bi nding on the appellants as they were independent statutory

bodi es. To examine the nerit of this subnission, the
guestion that arises is whether the Notice was issued in
valid exercise of power. If it be so then what consequence
flowout of it? It will then have to be exam ned whether it

is binding on the appellants. And lastly even if it is not
bi nding the Public Notice issued by the Collector of Custons
and rate schedule franmed by the appellants being paralle
| egi slation occupying the same field how should they be
construed? The validity of the Notice was not chall enged by
the appellants. As a matter of fact it was not adverted to
either by the High Court nor any reliance was placed on it
by the respondents. But reference of it was found in one of
the decisions rendered by the High Court and thereafter on
our request, the learned counsel for the -appellants sup
plied copies of it. 'Even when the appeals were listed for
further hearing the learned counsel for the appellants did
not wurge and probably rightly that it was issued in vio-
lation of statutory power or the Collector of Custons
exceeded its jurisdiction yet it appears necessary to trace
t he source of

465
power of this Notice as it shall have inportant bearing on
the legal effect of it. It purports to have been issued

under Sections 8, 33, 34 and, 45 of the Act and Rules 56 to
59 of the Aircraft Rules, 1920. Each paragraph of the
Noti ce appears to have been issued to carry out the purpose
of the Sections mentioned in it. For instance, Section 8 of
the; Act enmpowers the Collector to approve proper places .in
the airport for unloading of goods and clause (b) of it
enmpowers the Collector to specify the limts of _customs
ar ea. Par agraph (a) of the Notice achieves this purpose.
Paragraphs (b) and (c) of the Notice have been issued to
carry out the objective of Sections 33 and 34 of the Act and
Rules 57 to 59 of the Aircraft Rules which provide for un-
| oading of goods at approved places with permssion of  the
proper officer of the Custons Departnent. Paragraph (d) and
its various sub-paragraphs achi eve the objective, of Section
45 Dby spelling out details of restriction subject to which
the custodian may carry out its activities of warehousing
i nported goods. It is thus obvious that the Notice was
issued to carry out purposes of the Act. Section 156
enmpowers the Central Governnent to frame rules and Section
157 enpowers the Board to nmake regul ations consistent wth
the Act to carry out the purposes of the Act. Section 152
enpowers the Central Governnent to issue notification that
any power exercisable by the Board under the Act nmay be
exercised by the Collector of Customs. It is not claimed
that no notification was issued by the Central Governnent
enmpowering the Collector to exercise the powers of the
Boar d. Therefore, the Collector could exercise the sane
power as the Board. Consequently, the Notice issued by him
cannot be said to be invalid. It rmust be assunmed to have
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been issued in

exercise of powers under Section 157 to carry out the
pur poses of the Act.

12. The next question is what is the consequence of it.
Clause (b) of sub-section (2) of Section 45 of the Act
extracted earlier provides that the persons having custody
of the inported goods in custons area, that is, I|AAl or CWC
shall not permt such goods to be renpved fromthe custons
area or otherwise deal, with except in accordance with the
permission in witing of the proper officer. : The word
"otherwise’ is defined in Standard Dictionary to nean, 'in a
di fferent manner, in another way . |In Webster dictionary it
is defined to nean, ’'in a different manner, in other
respects’. The expression, 'otherw se deal t with,
therefore, widens the ambit of the restriction placed on the
custodi an. It places conplete enbargo on the AAl or CWC to
deal with the inported goods placed in its custody in any
manner.” The two restrictions.that is prohibition to renobve
goods and dealing with it in any nanner otherw se conpletely
debar the custodian fromexercising any right or contro

except with the perm ssion of the proper officer of Custons
Depart ment . No discussion is needed to explain the ex-
pression that the custodian of the goods shall not be
entitled to renove the inported goods but it appears
necessary to explainthe scope of expression 'otherw se
dealt with’. How it has to be understood in the context in
which it has been used? That woul d obviously depend on the
nature of functions of the custodi an, in respect of inported
goods. Section 16 of the International Airports Authority
Act, 1971 is the only Section which |ays down the  functions
which are required to be performed by the 1AAI. ~ Clause (d)
of subsection (3) of Section 16 enpowers the.

466

| AAl to establish warehouses at the airport for the | storage
or processing of goods. This would include providing for |evy
of charges for storing of goods, handling it, insurance etc.
And on failure to pay the charges to di spose of the goods.
The |1AAl has in fact framed Regulations to carry out its
function of warehousing. It shall be adverted to /later.
But in view of clause (b) of sub-section (2) of Section 45
of the Act it cannot deal with goods placed in its custody
in any manner except with the perm ssion —of the Custons

Depart ment . The function of the appellants in respect of
war ehousing of the goods woul d, thus, be covered in the
expression, ’'otherwise dealt with' used by clause (b) of

sub-section (2) of Section 45 and, therefore, the appellants
could not deal wth the inported goods or perform any
function without obtaining an order in witing by the proper
of ficer. This would obviously include the right of the
appel lants to sell the goods for non-paynent of denurrage.
That is the appellants even though independent “statutory
bodi es are precluded fromdealing with the goods or 'selling
it without obtaining perm ssion of the proper officer.  This
restriction on the right and power of the appellants has
been statutorily regulated by issuing Public Notice. It
does not interfere with the right of the appellants to frane
their rate schedule and charge denurrage. Nor does it
interfere with right to charge dues for keeping the goods in
the warehouse. It only provides that where the goods have
been detained or seized at the instance of the Custons
Departnment the dues m ght be calculated mnus this period.
This could have been done by the Central Governnent or the
Board or the Collector. Therefore, the issuance of Public
Notice directing the appellants not to charge any dues for
the period the goods
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were detai ned woul d be covered in the expression, 'otherw se
dealt with'. It is further strengthened by Section 150 of
the Act which |ays down precedence for sale of goods which
are not confiscated. The paynents to the Custodian under
clause (d) of sub-section (2) of the Section is to be made
only after neeting the expenses of sale, freight and duty.

The appellants could not, therefore, ignore sub-paragraph
(vii) of paragraph (d) of the Notice. It is no nore a
request by the Central CGovernment but an exercise of power
by the appropriate authority under the Statute. It is not
i nconsi stent with any provision of the Act.

13.1t would not be out of place to nention that Chapter 11X
of the Act deals with warehousing. Section 63 of the Act
falls init. It deals with paynment of rent and warehousing
char ges. Sub-section (1) of it requires the owner of any
war ehoused goods to pay to the warehouse-keeper rent and
war ehouse charges-at the rates fixed under any law for the
time being in force or where no rates arc so fixed, at such
rates 'as’ may be fixed by the Collector of Custons. Sub-
section. (2) of Section 63 enpowers the warehouse-keeper to
sell the goods if the duesare not paid within ten days from
the date it beconmes due. But the right can be exercised
only with permssionof the proper officer. Therefore, it
cannot be legitimately urged that the " Custons Departnent
could not issue a Notice which would affect the right of
appel lants to fix charges etc. The Public Notice issued in
1986 does not interfere with rate schedule of the appellants
but it only fixes free period or period during which no rent
can be charged in exercise of ~statutory ' power. The
International Airports Authority Act, 1971 does not preclude
t he Cus-

467

toms Departnent expressly or inpliedly fromfram ng any such
regul ati ons.

14. What is apparent froma study of these various Sections
of the Act is that the provisions in the Internationa

Airports Authority Act, 1971 (and Regul ati ons framed
t hereunder cannot be read in isolation so far as the custody
of inported goods placed under it by Custons Department is
concer ned. If sub-paragraph (vii) of the Notice is
understood, as wurged by the Ilearned counsel ~ for the
appel l ants, as having no effect on the appellants as they
are statutory bodies then it would result in rendering the
Notice as dead letter or waste paper or it would create
conflict between two parallel provisions in two different
statutes dealing wth same subject, That would not” be in
consonance either wth principles of interpretation or

construction. Both the Act and International Airports
Authority Act are central enactnents. In either, the
Central Governnent is enmpowered to nake rules to carry out
the objective of the Act. Both the |egislations are

directed towards promoting social welfare. The should be

interpreted so as to advance public good and social justice,
"Just as the different words, phrases -and
provi sions of a statute should not be isolated
and given an abstract neaning, so the statute
itself in its entirety should not be
interpreted solely by reference to its own
terns, but rather by reference to the other
laws of the state, and particularly to those
pertaining to the same subject". Crawford’s,
Interpretation of Laws, 1989 p. 420.

15. Legislations, rules or regulations are enacted to

regulate the day to day activities. But they cannot be

exhaustive and the practical difficulties arising in working
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out these have to be resolved by devel oping principles by
the court which are justice oriented, serve public purpose
and promote social interest, of course, wthout doing
vi ol ence to the | anguage of the Section and the objective of
enactment and if the provision was enacted to renedy any
event then to construe it in a manner in which it may carry
out the objective of the enactnment which was intended to
suppress the mschief. The Notice appears to have been
issued in the first instance to nmitigate the hardship of the
inmporters and therefore it should be construed so as to
renmedy the mischief which was intended to be renedied.
Apart from that the court’s duty while construing two
provisions covering the sane field is to harnonise the two
provisions in such a manner that none of themare rendered
otiose. But that would be the result if sub-paragraph (vii)
is ignored. The duty of the court is to effectuate the
soci al ~purpose by resorting to such construction as is
benefici al and does not cause harmto any one or is rendered
sel f - def eating. How such ~construction shall be sel f -
def eati ng-shall be expl ained | ater.

16. Further, the intention and purport of the Notice is to
avoid any harassnent and |l oss to a consignee. It attenpts
to reconcile the necessity arising out of statutory
functions perforned by it and yet protects an inporter from
uni ntended and, may be in sonme cases, unjustified delay in
rel ease of goods resulting in huge demur rage. For instance
in these very appeals the demurrage charges are three to
four times of value of the goods.” And that too when it has
been found that delay was due to adjudication proceedings.
It is to overcone this practical difficulty yet ‘'statutory
necessity that the Custons Departnent is-
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sued Public Notice in 1986. The | AAl or the OAC being only
custodi an of the Custons Department coul d not ignore the de-
tention certificate issued in exercise of this power. No
such Public Notice issued in exercise of power under Section
45 of the Act arose for consideration in the earlier cases.
In Amnchand Pyarelal (supra) the decision turned on

validity of bye-laws framed by the Port Trust. ,~ C ause
13(b) of it provided for graded, charges for the period goods
wer e det ai ned on account of i mport Trade Contro

Formalities. It was held by the High Court to be ultra
vires as charging denurrage, for period when consignee was
not at fault was unreasonable and unwarranted. It was this

view of the High Court which was reversed as the byel aws had
been franmed by a Port Trust whose menber s wer e

representatives including a Customs Oficer. The Court
found after exam ning Section 109 of the Act that |evy of
graded denurrage was neither arbitrary nor unreasonable. In

the other decision that is |Indian Goods Supplying Co.
(supra) the Court accepted the claimof the Port Trust that
it being entitled to claimdenurrage under the contract
entered with the consignee the same could not be denied to
it unless it was found -that the delay in release of the
goods was due to conduct of the Port Trust. Therefore, the
ratio of these decisions is not helpful in deciding the
ef fect of detention certificate issued by the Assistant Col -
lector of Customs wunder the Public Notice issued under
Section 45 of the Act. Wen the goods were entrusted in the

custody of I1AAl it was aware of the Public Notice. It
shoul d be deened to have accepted the custody subject to the
condition. In fact the statutory provisions |eave no option

for the I1AAl or CWC after 1986 except to act in accordance
with the provisions of the Act. The custody by the | AAl or
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CW is not as it is popularly understood in the commercia
sense. It is a statutory custody governed by t he
provisions of law Therefore, once rules were franmed or
Public Notice was issued in exercise of statutory power the
| AAl or OWC cannot set up the claim that the intimation
i ssued by the Custons Department coul d not be taken into
account for determnation of free days. Even on principle
of bailnment the, 1AAl or CWC cannot escape fromthe effect
of detention certificate., Cause (6) of Procedures and
Tariff of OCW provides that subject to above terns and
conditions, the rights and liabilities of the Corporation
shall be as that of a bailee. A bailnment under Section 148
of the Indian Contract Act, 1872 neans ’'delivery of goods,
by one person to another for sone purpose, upon a contract

that they shall, when the purpose is acconplished, be
returned or otherw se di sposed of according to the direc-
tions of the persons delivering them . Here the goods were

handed - over to,, the 1AAl or OAC for the statutory purpose
contenpl ated by Section 45 of the Act. The, goods were to
be returned after conpletion of proceedings as directed by,
the Customs Departnent. ~Section 160 of the Contract Act
specifically provides for the bailee to return or deliver

t he goods according to the bailor’s directive. The
direction not to charge any demurrage does not result in
making the |1AAl /as a gratuitous bailee as the IAAl s

entitled to charge insurance charges, handling charges and
denurrage except the dues nmentioned for the period in the
detention certificate. Therefore,” once ' the Cust ons
Departnment issued directive to release the goods, wthout
charging any ground. rent in pursuance of  Public Notice
i ssued under Section 45 the appellants as bailee could not
but to follow the direc-

469

tions which were in accordance with [aw. The relationship
of bailor and bailee arises out-of the statutory provision
between the Custons Departnment and the | AAl or CAC and not
with the consignee. It does not make the AAl or/ COWC a,
gratui tous bail ee. In any case, even if any anount is
legally due, the IAAl may claimfrom Custons Department but
not from consi gnee.

17. The Regul ations franed by the | AAL_nmay now be exani ned.
The | AAl has framed International Airports Aut hority
(Storage & Processing of Goods) Regulations, 1980 in
exercise of the powers conferred by subsection (1) of
Section 37 of the International Airports Authority Act 1971
(43 of 1971). dause (g) of Regulation 2 of the Regulations
defines ’'denurrage’ which has been extracted earlier
Regul ation 4 enpowers the 1AAl to |evy charges/surcharges
whi ch may include termnal charges, storage char ges,
handl i ng charges, denmurrage, charges to cover insurance.
Regul ation 5 enpowers the authority to fix and revise from
time to time scale of charges referred to in the 'Regula-
tions. Regul ation 6 enpowers the Chairman to waive the
charges in. deserving cases for reasons to be recorded by
hi m He is further enmpowered to delegate his powers to
Director of Cargo and Airport General Manager

17A. Regulation 8 is extracted bel ow

"Charge of cargo - The cargo will be stored in
the International Air Cargo Compl ex under the
control and supervi si on of Cust ons

Authorities, Wiile the Authority would be the
custodi an of the inport Cargo delivered to it
by the carriers the responsibility for export
cargo would be that of die shipper or his
agent before custons exam nation, of t he
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Custons in
469
respect of detained cargo during exam nation
and of t he carriers after cust ons

exam nation."
Even according to these regul ations the inported goods are

under the control of the Custons Departnent. It acts only
as custodian of the goods on behalf of the cust ons
Depart ment . "It is not the agent of the consignee. Once

the aircraft |ands and the goods arc handed over to the con-
si gnee the agreenent between the carrier and consi gnee cones
to an end and thereafter inspection by the Custons Depart-
nment, its detention and direction to store in the 'specified

area’ till the adjudication proceedings we over arc
statutory powers exercised under the Act. The I AAl  has no
option. It cannot refuse-inspection nor can it refuse to

keep the inported goods. There is no material difference in
the rules framed by the Custons Departnent, the Public
Notice 1issued by it and the regulations franed by the M
The | AAl i s custodian under either of the Custons Departnent
"Therefore it~ could not ignore the notice or the letter
i ssued by the Assistant Collector of Customs in pursuance,
of it. As regards COAC it has not only been appointed
custodi an under Section 45(11) of the Act but the Public
Notice issued in Novermber 1984 provides that it, "would be
required to conply with the provisions of Section 45(2) of
t he Act ibid as well as rules ~and regulations and
instructions issued fromtine to tine on the subject nmen-
ti oned above’.

18. In pursuance of Regulation 6 | AAl has franed a policy
of waiver of denurrage charges. It is framed on principle
of 'capacity to pay'. Par agraph 2 of the Pol i cy
i ncorporates the general principles.” It divides the cargo

i mported for purpose of free period intothree classes; (1)
conmer -
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cial, (2) unacconpani ed baggage, and (3) non-conmercia
car go. It allows seven cal endar days from the date of

landing as free period to commercial and non-conmercia
cargo whereas the unacconpani ed baggage is allowed 14 days.
Clause (d) provides that unschedul ed holidays declared by
Central CGovernnment woul d be considered as free period. And
clause (e) allows as free period the period of processing
application for waiver, of denurrage.lt further allows
threedays for postal comunication as free period, But- Para-
graph 3 provides that beyond the period nentioned in
Paragraph 2, the <cargo may be entitled to rem ssion of
demurrage in the circunstances nentioned therein., Paragraph
3.1 provides that wherever detention certificate is
submitted fromthe conmpetent authority that the detention of
the goods was for no fault of consignee, then the “consignee
shall be entitled to denurrage on the scale nentioned in
sub- paragraphs (a) to (g). Cause (a) deals with detention
of goods by the Custons in connection with . T.C.
formalities. It provides for 80% waiver for first 90 days,
50% thereafter for six nmonths and full charges thereafter.
Clause (b) permits 80% wai ver for period under detention in
transfer, 'of residents appeal where the appellate authority
deci des the case in favour of the consignee wthout inposing
any penalty’. And cl ause (c) allows 80% waiver for ful

period of detention where the detention certificate shows
that detention was by, custons for anal ytical purposes, such
detention should be for specific Analytical Test by Custons
Control Laboratory or Central Drugs Control Laboratory.
This policy was franed by the I1AAl in 1979 whereas the
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Public Notice was issued in 1986. For purposes of detention
of inported goods by the Custons. Departnent

at Indira Gandhi International Airport, therefore, Paragraph
3.1 has to be read that where detention certificate has been
issued by the Custons Authorities in accordance wth sub-
paragraph (vii) of the Public Notice no dermurrage shall be
charged for the period nentioned in it.

19. Sane is the result even if the policy framed by the
| AAl is exam ned from anot her aspect. The definition of
"demur rage’ has already been extracted. It nentions the
rate or anmount payable by the consignee for not rempving the
cargo within the time allowed. The regulation do not throw
any light on the expression 'within the tinme allowed.
Par agraph 3 of the Regul ations provides the procedure to be
followed for the storage and processing of the goods in the
International Air Cargo Conplex at the airport. Cause (b)
relates to inported goods. It provides that the goods shal
be received by-the officials of the Aut hori ty/ G ound
Handl i ng agency fromthe carrier in the presence of Custons

of ficials. The consi gnee will be responsible for getting
his consignment exam ned by Custons and obtaining 'out of
charge’ endorsenent. It further provides that the officials
of the Authority wll deliver the consignnment to the

consi gnee after collecting denurrage and obtaining a valid
receipt from him The denurrage has to be calculated in
accordance with the policy framed by the ['AAl. The free
days for which no denurrage shall be charged has already
been explained. The'tine to cal culate denurrage conmences,

according to paragraph 2 of the policy, fromthe date of

landing after excluding free days. VWhen Public Notice
requires the IAAl and CWC not to charge any rent  for the
period detention certificate is issued then by operation of

| aw t he expres-
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sion "within the tine allowed in the policy has to be read
along with the detention certificate issued by the / Custons
Depart ment . The High Court appears to be right in taking
the view that if various clauses in the Public Notice issued
by the Custons Departnent are followed by the |AAl then
there appears no rationale for the view that — sub-paragraph
(vii) is not binding on themas they have franed their own
rate schedul e. Any other construction would result in
renderi ng sub-paragraph (vii) as neaningless. The Iearned
counsel for the appellants submtted that it acted on the
certificate and that is why it granted waiver of 80% But

t hat is not what sub-paragraph (vii) requires. It

specifically provides for charging no denurrage for the
period nentioned in the detention certificate. Ther ef or e,

the [IAAl or COAC should not have levied any charge for/ the
period nentioned in the detention certificate. In fact in
clauses (b) and (c) of the Policy 80% waiver is allowed on
account of court cases where court has passed unconditiona

order in favour of the consignee. The Policy further
provides that,all the waiver in terns of powers (a) above
shall be subject to condition that respective authority
certifying detention has not levied any fine penalty or
i ssued any warning to the consignee on this inmport’. On a
reasonable construction of the Policy, therefore,there,

woul d have been no difficulty in accepting the claimof the
respondents, for waiver of 80%during the entire period of

det enti on. An inporter may be entitled to waiver in nore
than one clause. |n a case where appeal is allowed, in
entire and no penalty or fine is inposed the consignee night

be entitled to waiver both under. clauses (a) and (9),

therefore, the demurrage may not be chargeabl e nore than 80%
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in such cases for the entire period of
detention.,

20. The issue, however, is not whether 80%for’ the entire
period of detention should have been wai ved but whether any
denmurrage could have been charged for the period detention
certificate was issued by the Assistant Collector of
Cust ons. If the appellants’ claim that I|AAl being a
statutory body it was entitled to frame its regulations and
rate schedule is accepted then it results in conflict
bet ween sub-paragraph (vii) of Public Notice and paragraph

(3) of the Policy framed by the 1AAl. The legislative
intention in enacting Act being to check and contro
econom ¢ offences such as snuggling, illegal inport etc.,

the provisions have to be construed to advance the purpose
sought to be achieved without sacrificing the consignee’s
i nterest. The provisions in the International Airports
Authority Act and the Policy franed thereunder cannot be
construed so as to be self defeating. But that would be the
result if the construction suggested by the appellants is
accepted.. The adjudicatory process is tine consum ng. From
Assi stant Col lector of Custons to the Tribunal itself it may
take sufficiently long time. By the tine the consignee is
able to extract hinmself fromthe cobweb of various stages he
may find hinmself |anded in the soup of demurrage. |If he is
to pay the charges which in nany’ cases due to passage of
time may be many tines nore than the value of goods, the
entire exercise may be waste. It would be anonal ous that a
person who ultimtely succeeds in vindicating his claimthat
the goods arc properly valued or that the inmport was in
accordance wth lawis faced wi th dermurrage of goods which
may be not only nore than the val ue of goods but the value
plus duty and penalty even. For instance in Appea
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No. 798 of 1992 the total value of the goods was Rs. 17,846/ -
Ahereas the dermurrage after allow ng rebate as provided in
the Rate Schedule of the I AAl cones to Rs.1,115,936/-. |If
this anmount is not paid the only renmedy of the | AAl ‘'woul d be
to dispose of the inported goods and the total ‘value it
nm ght be able to realise could be somewher e near
Rs. 17,000/ -. Therefore, except for the satisfaction of
auctioning the goods the I AAl in sone cases may not be able
to conmpensate itself fully. And yet the —consignee stands
deprived of his goods. The construction as has been sug-
gested by the appellants would, therefore, be wunjust to

smal | inmporters, and as observed sel f-defeating for the |AAl
or OAC. To renedy from such hardship sub-paragraph (vii)
was enacted by way of Public Notice. It recognises the

| egal consequences which nmust follow the adjudication by
directing that no denurrage should be charged for /that
period as in | aw the decision by the Tribunal dates back to
the date of detention. And by fiction of law it is assuned
that the Custonms Departnent clears the goods as it  should
have done when the goods had | anded. Even otherw se if the
policy decision of capacity pay is read along wth rate
prescribed then levy of denurrage may defeat the very pur-
pose and objective of the policy. Paynent of three tines or
four tinmes of denurrage of value of goods because the goods
were detained at the instance of Custons Authorities does
not accord with the policy decision. It is not in comon
interest. One of the settled principles of construction is
to read a provision in such manner that it may not be self-
defeating. The levy of denmurrage at the prescribed rate by
ignoring the Public Notice issued by the Custons Departnent
in 1986 is apt to lead to such di sastrous consequences.

21. But before parting it is necessary to observe that from
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1976 to 1993 the entire Scenario of cargo traffic from air
has gone trenmendous change. The busy traffic, the spate of
smuggl i ng, manoeuvring of inporting goods by canouflaging to
avoid paynent of duty have multiplied putting inmrense
pressure on the | AAl and the Custons Departmnent. At the
same time the honest and bona fide consignee should be
protected for sake of credibility. The Custons Departnent
on its part nmay consider the feasibility of framng a policy
by dividing the inported goods in different categories.
Where the inport is not prohibited or it is against |I|icence
or permt and the only dispute is about valuation or the
tariff item1 under which it falls it my be released. on
furnishing of bank guarantee or security sufficient to
secure the interest of Departnent subject to final deci-
sion. This determnination should be done at the airport. It
woul d obvi ate the necessity of storing goods, save the |AAl
or OAC from unnecessary botheration, protect the Department,
and serve the inporter better. Till then the Public Notice
i ssued by Custons Departnment appears to be reasonable, and
practicable solution to the Problem The |1 AAl or CWC nay be
wel | advised to change its regulations and fall in line with
the policy decision and refrain from charging any denurrage
for the period Custons Departnent issues a certificate under
subparagraph (vii) of the Public Notice. It wuld avoid
litigation, harassment and woul d be, conducive to public
i nterest.

22. In the result, all the appeals fail and-are disni ssed.
BHARUCHA, J.:

C. A Nos. 798/92 & 3971/92
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23 These are appeal s by special |eave against the judgnents
and orders of a Division Bench of the H gh Court of Delh

allowing the wit petitions filed by: the first respondents
in each appeal and directing t he appel | ant , t he
International Airport Authority of India (the Authority), to
real i se the goods inported by the' first respondents w thout
charging any denurrage thereon for the periods for ‘which
detention certificates had been issued by the Col I'ector of
Cust ons

24. The first respondents had inported goods by air and filed
bills of entry with the Custons authorities at the Delhi
Airport, which is the property of the -Authority. The
Custons authorities detained the goods. Utimately, they
were rel eased and the Collector of Customs issued detention
certificates for the periods of the detentions. ~ The first
respondents thereupon applied to the Authority for waiver of
denmurrage charges for the periods covered by the  detention
certificates. The first respondents cal cul ated demurrage,
granting for these, periods waiver on a graded scale. The
first respondents preferred wit petitions before the /Delhi
H gh Court, inpleading the Union of India and the Authority,
chal l engi ng the requirenent to pay dermurrage for the periods
for’ which the detention certificates had been issued. The
Hi gh Court took note of the decision of an earlier Division
Bench in the case of M s. Trishullnpex v. Union of India
(1991(2) Delhi Lawyer 1 = 43Del hi Law Tinmes 538). The, High
Court took the view that since the Authority was the
cust odi an on behalf of the Custonms authorities, t he
Authority was not entitled to recover any ampunt on account
of dermurrage charges for the periods for which detention
certificates had been issued.

25. The judgnments and orders under appeal, are contrary to
the judgnent of: the Delhi, High :Court in the case of Ms.
Trishul Inpex (ibid) as also the decisions of this Court in
the cases of Trustees of the Port of 'Midras v. Ms.
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Am nchand Pyarelal & Os., (1976) :1 S.C.R 721 Board of
Trustee of the Port of Bonbay v. Indian Goody Supplying
Co.,, (1977) 3 S.C R 343, and Board of Trustees of the
Port of Bonbay v. Jai Hind Gl MIIls Conmpany & Ors., (1987)
1 SS.CR 932.

26.1n the case of Trishul Inpex (ibid) a wit petition
filled by an inporter had been allowed and the Union of
India and the Container Corporation of India were directed
to issue a detention certificate fromthe date on which a

bill of entry was filed until the date of actual clearance
and to release the inmported goods wthout payment of
denurrage charges. The Corporation, the 5th respondent,

filed and application -before the High Court in which a
decl arati on was sought that the liability for the denurrage
charges would have to be hone by the inporter. ' The
Di vi sion Bench that’ heard the application came to the con-
clusion that the Corporation was the Custodian of the goods
under Section 45(2) of the Custons Act. As a detention
certificate had, been issued by the Custons authorities, the
Cor porati'on” was bound to release the goods to the inporter
and it was the Custons authorities who were responsible to
the Corporation for the denurrage charges. The Corporation
was, therefore, directed to release the goods to the im
porter upon paynment by the Custons authorities of the
denurrage charges /for the period covered by the detention
certificate.

27.1n the <case of Ms. Trishul |npex, therefore, it was
held that the authority in
474

whose prem ses the goods were held pending their . clearance
by the Custons authorities was entitled to recover denurrage
charges for the period that they were so held, but that,
since such detention had been at the insistence of the
Custons authorities and such insistence had been ac-
know edged to be wongful, it was the Custonms authorities
who shoul d pay the denurrage charges for that period to the
authority holding the goods and upon such paynment the
authority should release the goods to the inporter. The
wit petitions filed by the first respondents before the
Del hi High Court inpleaded the Union of India and the
Aut hority. The Hi gh Court did not direct the Union of India
to pay to the Authority denmurrage charges for the periods
covered by the detention certificates, as had been done in
the case of Ms. Trishul Inpex, but directed the Authority
to rel ease the goods wi thout paynent of denurrage charges.

28. In Trustees of the port of Mdras V. M'S. Am nchand
payar el al & Os., (1976) 1 S.CR 721, a det ention
certificate was issued by the Custons authorities stating
that the detention of inported goods for the period / 24th
April, 1963, to 21st August, 1964, was due to no fault or
negligence on the part of the inmporter. Acting “upon the
detention certificate, the appellants the Trustees of the
port of Madras (the Board), waived demurrage for the ' period
covered thereby and charged Rs. 1963/ instead of Rs.
3,20,951/-, by way of denmurrage. The inporter paid Rs.
1963/- and cleared the goods. |n January, 1965, the Board
wote to the Custons authorities stating that the% detention
certificate had been erroneously issued. The Custons au-
thorities owned the mstake. The Board then sued the
importer the Union of India and the Custonms authorities to
recover the balance of the demurrage charges. The inporter
disputed its liability to pay on the ground that it could
not be penalised either for the delay caused by the Custons
authorities in clearing the goods or by reason of a wong
detention certificate. The Hi gh Court dism ssed the suit.
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It held, inter alia, that, the Board could not charge
denurrage for the period during which the goods had been
detained for no fault or negligence of the inmporter or his
agent, demurrage being, inits view, a charge for wlful
failure to renove goods. The Board approached this Court in
appeal. This Court noted the provisions of the Madras Port
Trust Act and, particularly, the provisions of sections 42,
43 and 43A thereof Section 42 enpowered the Board to frane a
scale of rates at which and a statenent of the conditions
under which the services specified therein would be
performed by the Board. One of the clauses thereof referred
to building in the possession or occupation of the Board or
at any place wthinthe limts of the Board. Anot her
referred to wharfage, storage or denurrage of goods at any
such place. By reason of section 44, every scale and every
statement of conditions framed by the Board under sections
42, 43 and 43-A had to be submitted to the Centra
CGover nment for~ sanction and, when so sanctioned and
published in- the Oficial Gazette, had the force of |aw
Section 44 (1la) enmpowered the Central Governnment to cance
any of the scales franed by the Board and to the call upon
the Board to nodify and portion thereof. The Board was
bound to comply with such directions. Secti on 44(2)
conferred power upon the Board in special cases, for reasons
to be recorded in witing, to renit the whole or any portion
of the rates or of any charge leviable according to any
scal e.
475
Acting in pursuance of the powers conferred by sections 42,
43 and 43A, the Board had franed a scal e of rates payable at
the Port of Madras which had been duly sanctioned by the
Central CGovernnent. Chapter IV in Book 1l thereof dealt with
denurr age. Denmurrage was defined as " chargeable' on al
goods left in the Board' s transit sheds or yards beyond the
expiry of the free days. After denurrage begins to accrue
no allowance is made for Sundays or Board’s holidays. The
free days are fixed by the Board from tine to tine".
Scal e’ A of ChapterlV prescribed conditions governing /'free
days’, the nornal rule being that three working days in the
case of foreign cargo, excluding Sundays and the Board' s
hol i days, were treated as free after conplete discharge of a
vessed’s cargo or the date when the | ast package was  put
over si de. Free periods al so included periods during which
goods were detained by the Custons authorities for a
chemical test, which period was certified by themto be not
attributable to any fault or negligence on the part of
importers. Rule 13 (b) read thus:
"(b) where goods are detained by the Coll ector
of Custons, on account of Inmport Trade Contro
formalities or for compliance of formalities
prescri bed under the Drug’s Act and ‘certified
by the Collector of Customs to be not
attributable to any fault or negligence on the

part of I mporters, denurrage shal | be
recovered for this period at the rate of 30
per cent of the nornmal rate, i.e. the rate at

whi ch the goods woul d i ncur demurrage had ther

been no detention by the Custons. Thi s
concession in denmurrage shall be limted to a
period of 30 days plus one working day and
denurrage shall be recovered at the full rate
(i.e. third slab) for detention beyond the
above sai d period."

This Court held that Port Trusts were bodies of a public
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representatives character which were entrusted by the
legislature with authority to frame a scale of rates and
statement of conditions subject to which they would perform
certain services. Every scale and every statenent of condi-
tions had to be submitted by the Board to the Centra
CGovernment for sanction and it was only when it was so
sanctioned that it had the force of law. The requirenent of
such sanction was a restraint on unw se, excessive or
arbitrary fixation of rates. Section 44(2) conferred on the
Board the power, in special cases and for reasons to be
recorded in witing, toremt the whole or any portion of
rates or charges |eviable according to any scale in force.
Port Trusts did not do the business of warehousing goods and
the rates which the Boards charged for storage of goods were
not levied as a neans of collecting revenue. The Board was
under a statutory obligation to render services of various
kinds and those services had to be rendered not for the
personal benefit-of this or that inporter but in the |arger
national ‘interest.  Congestion in the ports affected free
noverent - of ships and of essential goods. The scale of
rates had therefore to be framed in a manner which woul d act
both as an incentive and as a compul sion for the expeditious
renoval of goods fromthe transit area. Ships, |ike wagons,
had to be kept moving and that could happen only if there
was pressure on inporter to renmove goods from the Board's
prem ses wth the utnost expedition. ~Section 42 had not
authorised the Board to fix rates of "demurrage" but to
frame scales of rates and a statement of conditions under
which the services specified therein would be performed.
The ordinary meaning of "dermurrage” did not, therefore,
fetter the
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Board's powers under section 42. The High Court was,
therefore, found to be in error when it held that the
Board's power to charge denurrage was limted to cases where
goods were not rempved fromits prem ses due to sone fault
or negligence on the part of the inporter.

29. In Board of Trustees of the Port of Bonbay v. I ndi an
CGoods Supplying Co., (1977) 3 S.C.R 343, the appellant
Board had franed scal es of rates of dermurrage of goods under
its statute, which was sinmilar inits ternms to the statute
that covered the Port of Mdras. The Board cl ai med
denurrage and, as the anmount there was not paid, the  goods
in respect of which the claimwas nade were sold by public
auction. The inporter filed a suit for the recovery of the

value of the goods; the Board denied the liability and
pl eaded that it was entitled to collect demurrage and, since
the inporter had failed to pay the denmurrage, it was

entitled to sell the; goods by auction. The Gty G vi
Court at Bonbay decreed the suit and the H gh Court in
appeal affirmed the decree. The Board appealed -to this

Court. This Court said that under its statute it was the
duty of the Board to recover rates. It had alien on the
goods and the right to seize and detail them until rates

were fully paid; also, to sell the goods to enabl e recovery.
The contention on behalf of the inporter was that it was in
no way responsible for the delay in clearing the goods as
the goods had been detained under the Inport Trade Contro
Regul ations. This Court said:
"It is no doubt true that before clearance is
given by the Inport Trade Control authorities
and the Custons Departnent the goods cannot be
cleared by the respondents. Neither can the
Port Trust deliver the goods wthout the
consent of the
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| mport Trade Control authorities. Taking into
account the hardship caused to the inporter
because of the delay certain concessions in
denurrage rates are permtted. The Port Trust
has prescribed the reduced denurrage |evy
which is 1/ 6th of the normal rate from the
date of expiry of free days upto the 60the
day, 1/ 3rd of the normal rate after the
expiry of the 60th day, upto the 90th day,
hal f the normal rate after the expiry of 90th
day wupto the 120th day, 2/3rd of the nornal
rate after the expiry of the 120th day, rate
after the expiry of the 120 day, 2/3rd of the
normal rate after the expiry of the 120t he day
upto the 150th day and at the full rate after
the expiry of the 150th day. As the scale of
rates are framed by virtue of the statutory
powers conferred on the Board under section 43
and as the rates have been approved by the
Central Governnent under section 43B the rates
have the ~force of  law and cannot be
guestioned. Taking into account the hardship
to the inmporters certain concession has been
given but the legality of the rates which are
being levied according to. law cannot be
guesti oned. "
This court then referred to the aforenentioned judgnment in
the case of Ms. Ami nchand Pyarelal and said that it was on
all fours with the facts of the case before it and concl uded
the question. It was held that the Hi gh Court was in error
in holding that the inporter of the goods coul d not be held
responsible for any delay not attributable to his own
default and that dermurrage under the statute could never be
i nposed as long as the goods were detained for the | purpose
of the operation of the Inport Trade Control Regul ations.
30. In Board of Trustees of the Port of Bonbay v. Jai @ H nd
Ol Mlls C & Os., (1987)1 S.C/R 932, the provisions of
the Major Port Trusts Act, 1963, were, involved
477
and it was found that they were in para materia with the
provi sions of the individual Port Trusts Acts that proceeded
it. Rel i ance was pl ace upon the judgments in the case of
M s. Am nchand Pyarel al and |Indian Goods Supplying  Co..
and it was held:
"The power of a Port of Trust-to fix rates of
denmurrage and to recover the sanme from an
i mporter or exporter (although the question of
an exporter paying denurrage arises rarely)
under |aw and to show concession as regards
denurrage charges in certain specified /cases
is recognised by the Court in the Trustees of
the Port of Madras v. MS. Aminchand Pyarela
& O hers, (1976) 1 S.C.R 721 and in the Board
of Trustees of the Port of Bonbay v. Indian
Goods Supplying Co., (1977) 3 S.C R 343.
"Mew decisions arc no doubt based on the
relevant laws which were in force at the
material tine. But the decisions are stil
rel evant insofar as cases arising under the
Act because the Act al so contains provisions
nor e or less simlar to t he statutory
provisions considered in the said decisions.
Denurrage charges are levied in order to
ensure quick clearance of the cargo from the
harbour. They are always fixed in such a way
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that they would make it unprofitable for
inmporters to use the port prenises as a

war ehouse. It is necessary to do so because
congestion in the ports affects the free
novement of ships and the | oadi ng and

unl oadi ng operations. As stated earlier, the
Port Trust shows concession to the party
concerned in certain types of cases.

XXX XXX XXX

It is, however, to be observed that before
conpelling the Custons authorities to issue a
Detention Certificate, the H gh Court should
have i ssued notice to the Port Trust which was
vitally interested in securing its own
interests as ‘regards the demurrage charges
recoverable by it wunder |aw This %4 as
necessary because on the production of the
Detention Certificate issued by the Custons
authorities the ~Port Trust was under an
obligation to  permt the clearance of the
goods wi t hout paynment of full denurr age
charges. If ultimately the party concerned-is
found to be at fault and becones liable to pay
the full denurrage charges the Port Trust may
not 'be in a position to recover such ful
denurrage charges fromthe party concerned,

since it wuld have no longer any lien as
provided by section 59 of the ‘Act. on the
goods - which are already cleared. The Port

Trust being a body corporate constituted under
the Act is entitled to be heard by the Court
before any order which affectsits ‘interests
prejudically is passed. This case serves as
an illustration to what i s stated above. The
Port Trust has been asked to permt the
cl earance of goods -in respect of whi ch
denurrage charges of Rs.3,53,514.75 paise are
payable in the event of the 1st Respondent
being held liable inlawto pay the ful

denurrage charges. The orders passed by the
Hi gh Court in the proceedings to which the
Port Trust was not a party which had the ef-
fect or prejudicially affecting the interests

of the Port Trust would not be binding on

in view of the violation of the principles of

natural justice."
31.this Court in the cases aforenentioned, therefore, held
that the Board of Trustees of a Port was, under the statute
that created it, entitled to charge demurrage even in
respect of periods during which the inporter was unable to
cl ear goods fromits prem ses for no fault or negligence on
his part. It was held that the Boards were entitled to
charge denurrage even in respect of periods during which the
i mporter was unable to clear goods because of the detention
t her eof by
478
the Custonms authorities or the authorities under the |nport
Trade Control Regul ations, which detentions were thereafter
found to be unjustified. This Court also recognised that
the Boards were entities in their own right so that the
Courts could not direct the Custons authorities to issue a
detention certificate without hearing the Board concerned.
Thi s was because the issuance of a detention certificate had
the effect of reducing the amount of denurrage that the
Board woul d ot herwi se have charged.

it
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32. The I nt ernati onal Airports Aut hority Act , 1971,
consti tutes, under the provisions of Section 3(1),the
International Airports Authority of India (the Authority).
By reason of section 3(2) the Authority is a body corporate
havi ng perpetual succession and a conmon seal, with power to
acquire, hold and dispose of property, both novable and
i movable, and to contract and to sue and be sued by the
af oresaid nane. It is, by reason of section 3(3), to
consist of a Chairman, the Director GCeneral of Cvi
Avi ation and not |less than six and not nmore then thirteen
menbers to be appointed by the Central Governnment, whose
nanes are required to be notified in the Oficial Gazette.
By reason of section 12 the Central Government is enpowered
to-vest in the Authority, by notification in the Oficia
Gazette, all properties and other assets vested in it for
the purposes of airports. ~Section 14 enpowers the Authority
to enter into and perform any contract necessary for the
di scharge of its functions. Section 16(1) states that it
shall 'be the function of the Authority to nmanage airports
ef ficiently: Section 16(2) nmekes it the duty of the
Authority to provide at the airports such services and fa-
cilities as are necessary or desirable for

the efficient operation of air transport services thereat.
Specifically, the Authority is enmpowered by section 16(3)(d)
to establish warehouses at the airports for the storage or
processing of goods. Section 17 gives power to t he
Authority to charge, wth the previous approval of the
Central CGovernnent, fees or rent, inter alia, for the wuse
and enjoynent by ‘persons of “its facilities and other
services at any airport. Section 35 directs that the
Authority shall, in the discharge of its functions and du-
ties, be found by such directions on questions of policy as
the Central Government may give it in witing fromtime to
time. Section 37 gives the Authority the power to rmake
regul ations to provide for all matters for which provision
i s necessary for the purpose of giving effect to the provi-
sions of the Act. The Authority is specifically enpowered
by section 37(2)d to nake regulations for the storage or
processi ng of goods in any warehouse established by it under
section 16(3)(d) and the charging of fees for such storage
or processing.

33.By virtue of the power vested in the ~Authority under
section 37, the Authority has framed regul ations called the
| AA (Storage and Processing of Goods) Regulations, 1980.
Under Regulation 4 the Authority is enpowered to |evy
char ges, i ncl udi ng st or age char ges and denurr age.
Regul ation 5 enpowers the Authority to fix and revise from
time to time the scales of charges. By reason of Regul ation
6 the Chairman may in his discretion, for reasons to be
recorded, waive charges in de serving cases. The Authority
has framed a policy in regard to the waiver of “denurrage
char ges. It provides, in the case of inports, for ‘a free
period of seven cal endar days fromthe date of |anding of
com
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nercial cargo. In regard to detention certificates the
policy provides for waiver of denmurrage on a 'graded basis.
The waiver is of 80%for the first 90 days, 50% for the
peri od beyond 90 days and upto 6 nonths, and full demnurrage
is required to be paid thereafter if the detention is in
connection wth Inport Trade Control fornalities. If the
detention is by the Custons authorities for analytica
purposes, a waiver of 80%is available for the full period
of the detention.

34. The provisions of the International Airports Authority
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Act, 1971 are, therefore, simlar to the provisions of the
Maj or Port Trusts Act, 1963, and the Port Trusts Acts that
preceded it. The regul ations framed by the Authority in
regard to the storage or processing of inported goods and
the policy in regard to the waiver of denurrage are also
simlar to those of the Boards of Trustees of the ports.
The ratio of the judgments of this Court in the cases of M
s. Am nchand Pyarelal, Indian Goods Supplying Co. and Ja
Hnd Gl MIls Co. applies as nuch to the Authority as it
does to the Boards of Trustees of the ports.

35.1t was subnmitted by Ilearned counsel for the first
respondents that the judgnents in the cases of Ms.
Am nchand Pyarel al, |ndian Goods Supplying Co. and Jai Hind
Ol MIls Conpany. decided only that an inporter had to pay
denurrage though the delay in clearing his goods was not due
to his default or negligence. It was submitted that the
contention in these appeals was different, nanely, that the
Aut hority  was the custodian of the Custons authorities and
was obliged, by reason of the detention certificates issued
by the Custons authorities, not to charge denurrage 'for the
peri ods covered by the detention

certificates. The judgnents aforenmentioned do not only hold
that an inporter is liable to pay demurrage though he is not
responsible for the delay in clearing his goods. The
judgrments deal 'Wth detention certificates issued by the
Custons authorities and hold that the inporter is liable. to
pay denurrage at the reduced rate prescribed by the policy
franed in that behalf by the Boards even for the period for
whi ch a detention certificate -has been issued. The
judgrments recognise that the Boards are entities . in their
own right and that even the courts cannot conpel the Customns
authorities to issue detention certificates “without first
hearing the Board concerned, because detention certificates
have the effect of reducing the revenues of the Boards. The
Boards and the Authority being simlarly placed, t he
judgnents determne the questions raised in these appeal s.
36.During the course of the hearing reliance was placed upon
a Custons Public Notice dated 30th April 1986 and  nunbered
30/86. It is issued on the subject of "Unloading/loading -

cust ody of I mport/ export cargo at I'ndira Gandh
International Airport, NewDelhi." It notifies, for the
information of airlines, inporters, exporters and clearing
agents, that the Collector of Custons, New Delhi, in
exerci se of powers vested in himunder sections 8, 33,34 and
45 of the Custons Act, 1962, has specified "limts of

Custons Area as whole of existing area constituting the
Indira Gandhi International Airport, New Delhi including
donestic arrival and departure area, Cargo Term nal . New
International Term nal Conplex (CTNTTC for short) and the
entire prem ses of Central Warehousing Corporation Ltd, (CW\C
for short), located at Gurgaon Road, New Del hi, <“excluding
Ms. |1AA s Inport Cargo
480
War ehouse (nmonkey farm. " The said Customs public notice
approves the Authority as custodian of cargo under section
45 of the Custonms Act. The cargo, it is stated, would be
stored in the Authority’'s CT.N.1.T.C. on the condition that
it would be subject to the control of the Cust ons
aut horities. Clause (vii), which is another condition
reads thus:
"In case of goods detained/ seized etc. by
custons, the warehousi ng/ storage charges shal
be calculated by Ms. [|AAl for the period due
m nus the charge for the period of detention
at the instance of Custons as certified by the
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Assi stant Col | ector of Custons."
The said Custons public notice states that public notices
and instructions issued earlier would be deemed to have been
nodified to the extent mentioned in it.
37. The said Customs public notice has not been referred to
in the pleadings before the H gh Court or this Court. It
was not brought to the notice of the H gh Court.
38. As would appear fromwhat has been stated above, the
Authority’s policy for the waiver of dermurrage still covers
Custons detention certificates and the Authority has |Ievied
denurr age f or peri ods covered by Cust ons det ention
certificates even after the issuance of the said Custonis
public notice. 1In the case of Ms. Trishul Inpex referred
to above the issue was whether demurrage charges for the
peri od covered by a detention certificate should be borne by
the inporter or by the Custons authorities and the Custons
authorities did not rely upon the said Custonmis public
notice to contend that the Authority could not charge
denmurrage for the period covered by a detention certificate
and were
ordered to nake the paynent. |t appears, therefore, that
the said Customs public notice has not been acted upon by
the Authority and by the Customs authorities.

39. In any event, the provisions of the Custons Act under
which the said Custons public notice was issued may be ex-
am ned. Section 8 enpowers the Collector  of Custons to

approve proper places in any Custons port of Custons airport
for the unloading and | oadi ng of goods and to  specify the
l[imts of any Custons area. Section 33 debars the unl oadi ng
of inmported goods at any place other than a place approved
under section 8. Section 34 states that inported goods shal
not be wunloaded from any conveyance except under the
supervi sion of a proper officer. Section 45 reads thus:

"Restrictions on custody and renoval of

i mported goods -

(1) Save as otherwise provided in any |aw

for the time being in force, all inported goods
unl oaded in a custons area shall remain in
the custody of such person as nmay be approved
by the Collector of Custons until they are

cl eared for honme consunption or are warehoused

or are transhipped in accordance wth the

provi sions of Chapter VIII

(2) The person having custody of any

i mported goods in a custons area whet her under

the provisions of sub-section (1) or under

any law for the tambeing in force-

(a) shal | keeps a records of such goods. and

send a copy thereof to the proper officer

(b) shall not permt such goods to be re-

noved formthe custons area or otherwse dealt

with except under and in accordance with the

perm ssion in witing
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of the proper officer
40. None of these provisions entitles the Col | ect or of
Custonms to debar the collections of denmurrage for the
storage of inported goods. They do not entitle him to
i npose conditions upon the properties of ports or airports
bef ore they can be approved as Custons ports or Custons air-
ports. Section 45 provides that all inmported goods inported
in a Custons area nust renain in the custody of the person
who has been approved by the Collector of Custons until they
are cleared and such person is obliged not to pernmit themto
be removed fromthe Custons area or otherwise dealt wth
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except under and in accordance with the pernmission of the
Custons Officer. Section 45 does not state that such person
not be entitled to recover charges fromthe inporter for
such period as the Custons authorities direct.

41. The purpose of the Customs Act on the one hand and the
Maj or Port Trusts Act and the International Airports Author-
ity Act on the other hand are different. The former deals
with the «collection of Custons duties on inported goods.

The latter deals wth the naintenance of seaports and
airports, the facilities to be Provided thereat and the
charges to be recovered therefor. An inporter must l[and the
i mported goods at a sea-port or airport. He can clear them
only after conpletion of Custonms formmlities. For this
purpose, the sea-ports and airports are approved and provide
storage facilities and Custons officers are accommopdated
therein to facilitate clearance. For the occupation by the
goods of space in the sea-port or airport, the Board or the
Aut hority which is its proprietor is entitled to charge the
i nporter. That until Custons clearance

the Board or the Authority may not permt the inmporter to
renove his goods fromits prenises does not inply that it

may not charge the inporter for the space his goods have
occupi ed until their clearance.

42. \What is stated in the quoted clause of the said custons
public notice would be effective against the Authority only
if it were shown that the Authority  had, expressly or
inmpliedly, consented to such arrangement; that is not even
pl eaded.

43. It can not be gain said that, by reason of " unjustified
detention of his goods by the Custons aut horities, the
inmporter is put to loss by having to pay denurrage charges
for the periods of such detention. The Central Governnent

is empowered by section 35 of the International Airports Au-
thority Act, 1971, and section IIl of the Major Port, Trusts
Act, 1963, to issue to the Authority and the Boards of
Trustees, respectively, directions-on questions of policy
after giving theman opportunity, ‘as far as practicable, of
expressing their views. -Me Central CGovernnment can, if so
advised, after giving to the Authority and the  Boards of
Trustees the opportunity of expressing their views, direct

them under the aforenentioned provisions, not to |evy
denurr age char ges for periods covered by det ention
certificates.

C. A No 4227/92

44. The goods of the first respondent in this appeal  were
stored, pending their clearance by the Custonms authorities,

at the Container Freight Station of the appellant, the
Central Warehousing Corporation at Patparganj, Delhi. The
Central \Warehousing Corporation is established  under’  the
provi sions of the Warehousi ng Corporations Act, 1962. The
provi si ons of the
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War ehousi ng Corporations Act are substantially simlar to
those of the International Airports Authority Act, 1971, and
the WMajor Port Trusts Act, 1963. Wat has been said above
inregard to the International Airports Authority applies as
well to the Central Warehousing Corporation

45. In the result, the appeals (C. A Nos. 798/92, 3971/92
and 4227/92) are allowed. The judgnents and orders under
appeal are set aside. The wit petitions filed. by the
first respondents in each of the appeals are di sm ssed.

46. There shall be no order as to costs.

ORDER

47. For reasons given by us in our separate judgnments (R M

Sahai, J. for dism ssal of the appeals whereas S.P. Bharucha
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and N. Venkatachala, JJ. for allowing the appeals) the
appeal s succeed and are allowed. The orders passed by the
H gh Court are set aside. And the Wit Petition shall stand
di smi ssed. But in the circunmstances of the case, there
shall be no order as to costs.

VENKATACHALA, J.:

48. The i mportant question which is required to be

consi dered and answered in deciding the above civil appeals
is, whether the Collector of Custonms enpowered under sub-
section (1) of section 45 of the Custonms Act, 1962 - "the

Act" to approve persons to be custodians of inmported goods
in custonms areas until they are cleared as provided for
therein, while approving the International Airports Author-
ity of India - "the MM to be the custodian of such inported
goods in the custons area of Indira Gandhi Internationa
Airport, New Delhi and Central Warehousing Corporation -
"the COWC' to bethe custodians of such inported goods
received ‘at the custonms area - the Container Freight
Station, COAC Conpl ex, Pragati Maidan, New Del hi, by issue of
public notice or otherwise inthat regard, if by such notice
or otherwise directs such custodians not to collect custody

charges fromthe consi gnees of such goods - "the Cargo", be-
cause of detention certificates issued by him or his
del egates, wll he be acting within the powers conferred

upon himunder the Act, its Rules or its Regul ations, and,
i f not, can such direction be enforced against t he
cust odi ans ?

49. Divergent views are expressed on the said question by
ny revered brethren R M Sahai and S.P.Bharucha, JJ. in
their separate judgnents, the drafts of which | had the
advantage of going through. ~The said question ‘being of
consi derabl e inportance | propose to consider it indepen-
dently, express nmy viewthereon and decide the present
appeal s accordingly.

50. Civil Appeal No. 798 of 1992 arises out of the Judgment
dated 24.9.1991 of the Hi gh Court of Delhi in Cvil Wit No.
554 of 1991, by which the MM was directed to release the
goods to respondent here (petitioner in the Wit “Petition)
with out collecting any denurrage charges for the period for
which the detention certificate had been issued by the
Assistant Collector of Custons. Such direction was issued
by the H gh Court because of its view that the MM when  was
the custodi an of the goods at the instance of the Collector
of Custons, the I AAl was not entitled to recover denurrage
char ges from the petitioner in t he Wit Petition
(respondent-1 in the appeal) the consignee, for the

483

period covered by the detention certificate issued by the
Col I ector of Custons or his del egates. Such view was taken
by the High Court, following its wearlier D vision /Bench
judgnent in Ms. Trishul Inmpex v. Union of India [1991 (2)
Del hi Lawyer 1].

51. Civil Appeal No. 3971 of 1992 arises out of t he
Judgnent dated 3.2.1992 of the Hi gh Court of Delhi in
Cvil Wit Petition No. 3235 of 1989, whereby the I AAl - the
appel l ant herein, was directed to refund demurrage charges
which it had collected in respect of the goods of the
petitioner therein - respondents herein, despite the
detention certificate issued in respect of such goods by the
Asstt. Collector of Custons. Such direction, according to
the Hi gh Court, was issued following its earlier Division
Bench judgnments in Ms. Trishul Inpex (supra) and G and
Slam International v. Union of India C W 554 of 1991
deci ded on 21st Septenber, 1991

52. Civil Appeal No. 4227 of 1992 arises out of Judgnent
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dated 22.1.1992 again of the Hi gh Court of Delhi in CW No.
1751 of 1991, by which it directed the CWC to release the
goods of the petitioner therein wthout collecting the
denurrage charges fromthe petitioner therein in respect of
the period covered by the detention certificate issued by
the Asstt. Col l ector of Customs. Such direction, it is
said in the judgnent, was issued following its D vision
Bench judgnment in Ms. Trishul Inpex (supra), wherein it
was held that the custodian of the goods under section 45 of
the Customs Act being the custodian on behalf of the Custons
authorities, it was bound to rel ease the goods in favour of
the consi gnee when once a detention

certificate had been issued by the Custons authorities.

53. It would be convenient to consider and answer the
af oresaid question with- reference to Cvil Appeal No. 798 of
1992 and Civil Appeal No.3971 of 1992 in which t he

appel lant, "the IAAI" is conmon and di spose of the appeals
accordingly, in that, the answer to be given to the said
qguestion,, would be sufficient to dispose of Cvil Appea

No. 4227 'of 71992 as wel | .

54, M S. - _Trishul |npex case (supra), has been relied upon
by the High Court in giving the directions to the IAAI, in
its judgments wunder  appeals, not to collect denurrage
charges in respect of the periods covered by the detention
certificates issued by the Custons authorities. As has
al ready been pointed out, a Division Bench of the same Court
had, in the case, expressed its view that when the container
Cor poration concerned there, was the custodian on behalf of
the Customs authorities under section 45(1) of the Act, it
was under an obigation to release the goodsin its custody
without collecting demurrage charges in respect. of the
period covered by the detention certificate issued by the
Custons authorities. In Ms. G and Slam Internationa
(supra), which is another decision of the Division Bench of
the sane Court relied upon by it-in its judgment in C A No.
3971 of 1992, the view taken is that the goods for which

denurrage charges were levied by the custodian, if was
solely on account of the fault of the Custons authorities
the liability for the sane would be of those Custons

authorities and not of the consignee. But, when once the
Customs authorities issued the detention certificate .in
respect of such pe-
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riod of detention of goods, the custodian who had the
custody of goods on behalf of Custons authorities had no
option but to release the goods to the consi gnee.
Therefore, the directions given by the H gh Court in the
judgnents under appeals to rel ease the goods in its custody
to the con signees w thout collecting denurrage charges from
them in respect of the periods covered by the detention
certificates issued by the Custons authorities is based on
its view that when the goods of the consignee had been kept
by the custodian for and on behal f of the Custonms authori-
ties, the consignee cannot be made |iable to Make good  such
denurrage charges in respect of the periods of such
detention for which detention certificates were issued by
the Custons authorities, which was taken followi ng the view
already taken in simlar matters by its Division Benches.
As the sustainability of the said view of the Hi gh Court is
under challenge in the present appeals, the guestion
adverted to at the outset is required to be considered and
answered for rendering a proper decision in them

"(vii). In case of goods seized etc. by custonms, the
war ehousi ng/ st orage charges shall be calculated by Ms. W
for the period due mnus the charges for the period of
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detention at the instance of
55. The provision in sub-section (1) of section 45, which
bears on the question required to be considered, reads thus

" 45, Restrictions on custody and renmoved of
i mported goods. (1) Save as ot herw se
provided in any lawfor the tinme being in
force, all inported goods unloaded in a

custons area shall remain in the custody of

such person as my be approved by t he

Coll ector of Customs until they are cleared

for honme consunption or are warehoused or are

transhi pped in accordance with the provisions

of Chapter VII."
56. As becomes clear fromthe above
sub-section all inported goods unloaded in custons areas
shall remain in custody of such person as may be approved by
t he Col l ector of Customs until they arc cleared for the
purposes indicated therein. Therefore, under the above
provision the Collector of Custons is the person who is
enpowered to approve the persons that should be in custody
of goods  unloaded in custons  areas. The Collector of
Customs, New Del hi who has issued Notice No. 30/86, has by
clause (d) of that Notice approved the I AAl as the custodian
of cargo to be stored in Cargo Term nal, New Internationa
Terminal Conplex - "the CTNITC', obviously exercising the
powers conferred upon him by sub-section (1) of Section 45
of the Act. But, the Collector of Custonms who has approved
the IAAl  as custodian of the cargoto be stored in its
CINITC by the said clause (d) requires I1AAl to conply wth
condition (vii) inposed against it thereunder, thus:

"(vii). In case of goods seized etc. by

custons, the warehousi ng/ storage charges shal

be cal culated by Ms. W

for the period due minus the charges for the

peri od of detention at the instance of
No doubt, as to what obligations should the custodian-- the
| AAl approved by the Col |l ector of (Custons under sub-section
(1) of section 45 by clause (d) of the said public notice,
perform are specified in sub-section (2) thereof which
reads:

"45. Restrictions on custody and rempoval of

i mported goods. - -

(1) ..

(2) The person having custody of any
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i mported goods in a custonms —area, ~ whet her

under the provisions of sub-section (1) or

under any law for the time being in force, -

(a) shall keep a record of such . goods’ and
send a copy thereof to the proper officer
(b) shall not permt such goods  to be

renoved from the custons area or otherw se
dealt wth, except under and in accordance
with the permssion in witing of the proper
officer."
57.But, the said sub-section (2) of Section 45 as is seen
therefrom does not in any way inpose an obligation on the
custodi an approved under sub-section (1) thereof not to
col l ect charges leviable on the consignee by it according to
Rules or Regulations nade by the Statute creating it for
keeping the inported goods in its custody.
58. That is why, it is clained on behalf of the I1AAl, the
appel lant in the appeals that condition (vii) of clause (d)
of the said public Notice has been inposed by the Collector
of Customs without any power or authority conferred upon him
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in that regard under any provision of the Act or its Rules
or its Regul ations and hence unenforceabl e.
59. Learned counsel appearing for respondents were not able
to invite Court’s attention to any provision either in the
Actor the Rules or the Regul ations nade thereunder which
enpowered the Collector of Custons to inpose by issue of
public Notice the above condition (vii) in clause (d)
thereof denying the | AAl which is approved as the custodian
of inmported goods in Custons area, the right to collect the
charges fromthe consignee for keeping his inported goods
det ai ned or seized by the Custonms authorities nor nmy effort
to find any provision in the Act or its Rules or its
Regul ati ons enabled ne to find any provision which conferred
such power of inmposing such condition upon the IAAl  nerely
because it is approved as the custodian of inported goods on
behal f of Customs Departnment.. However, as to whether the
Parliament in enacting the Act-intended that custodians to
be approved thereunder to keep the goods coming into custons
areas 'should relieve the owners (consignees) of such goods
of their liability for paynment. of charges for such Kkeeping
or otherwise could be gathered fromthe provision in section
63 of the Act, it is excerpted

"63. Paynment of rent and warehouse charges. -

(1) The owner of any warehoused goods shal

pay to the warehouse keeper rent and war ehouse

charges at the rates fixed under

the time being in force -or where no rates arc
so fixed, at such rates as nmay be fixed by the
Col | ector of Custons.
(2). If any rent or warehouse charges are not
paid wthin ten days fromthe date when they
becare due, the warehousekeeper nmay, after
notice to the owner of the warehoused ' goods
and with the perm ssion of the proper officer
cause to be sold (any transfer of the
war ehoused goods not wi t hst andi ng) such
sufficient portion. of the goods  as the
war ehouse- keeper may sel ect.
60. When sub-section (1) above, does not relieve the owner of
any war ehoused goods to pay to the warehouse-keeper rent and
war ehouse charges at the rates fixed under any |law for ~the
time being in force or where no rates arc so fixed, at such
486
rates as may be fixed by the Collector of Custons, although
such goods were kept by the warehouse-keeper for and on be-
hal f of the Custonms Departnent and agai n when subsection (2)
enabl es the warehouse-keeper even to sell the warehouse
goods with the perm ssion of the proper officer for ~unpaid
rent or warehouse charges, it is difficult to think that
there could be any provision in the Act or the Rules or the
Regul ati ons made thereunder which confers on the Collector
of Customs power to direct the rel ease of the goods kept in
the custody, as custodian of the Customs Departnment without
demandi ng paynent of keeping charges fromthe consi gnee  of
goods because of detention certificates issued in that
regard by the Custons authorities, inasnuch as, the said
provision shows the legislative intendnent to’ be to the
contrary.
61. In fact, when the IAAl in exercise of its powers
conferred by sub-section (1) of section 37 of t he
International Airports Authority Act, 1971 - "the I AA Act",
and with the prior approval of the Central Governnment have
made regul ations called the International Airport Authority
(Storage and Preservation of Goods) Regulations. 1980,

any

law fo
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regulating |levy of charges or surcharges, scale of charges
and waiver of charges payable by the owner in case of
war ehoused goods with the | AAl, those Regul ations not only
do not cone in conflict with the Act or its Regulations or
its Rules but conformto the requirenent of the provision of
section 63 of the Act. Wen in pursuance of the said
Regul ations policy directions are issued by the I1AAl in
supersession of earlier instructions on the subject of
wai ver of demurrage charges on production of detention
certificate issued by the Custons authorities

showing that detention of goods was for no fault of
consignee, it can be safely concluded that any directions
i ssued by custons Col l ector contrary to such Regul ati ons and
the policy directions as those issued without authority in
law are wultra vires his powers. Therefore, | have no
hesitation in holding that the aforesaid condition (vii) in
cl ause (d) of the Custonms Public Notice No. 30/86 directing
the [IAAl not to collect the custody charges in respect of
the goods for which detention certificates may be issued by
the Collector of Custons or his delegatee, has to be
regarded as a condition inmposed by the Collector of Custons
wi t hout being conferred any power in that regard either in
the Act or the Rules or the Regulations. |If condition (vii)
of clause (d) of the Custons Public WNotice No.30/86 is
regarded as that inposed by the Collector of Custons w thout
authority of law, it having been inposed ultra vires his
powers under the Act or Rules or Regul ations no Court can
direct the [|AAl 'to release the goods of ‘the consignee
wi t hout collecting from him denurrage charges | evi ed
according to its Regulations in respect of the goods, which
it had taken care of as the custodi an nerely because there
was a detention certificate of the Col l'ector of Customs or
his del egates issued to the | AAl whi ch had been approved as
the custodian of such goods by the Collector of | Custons
under sub-section (1) of section 45 of the Act.

62. As the above view expressed by me on condition (vii)
under clause (d) of the Custons Public Notice No. 30/86
receives considerable support fromthe decisions’ of this
Court, where this Court while dealing with the liability of
consignees of inported goods or cargo to -pay demnurrage
charges levied in respect of them according to

487

scal es of charges prescribed under Rul es or Regul ati ons nade
under respective Ports Acts because of their non-clearance
from Custons areas in Ports, notw thstanding the fact that
concerned port Authority was the approved Custodian under
the Customs Act, 1962 and the fact that Custons Col |l ector or
hi s del egate had issued detention certificates which made it
clear that the goods were detained for no fault of the
consi gnee and the goods shall be rel eased w thout collection
of demurrage charges, they shall be adverted to presently.
63. Trustees of the Port of Madras v. Ms. Am nchand
Pyarelal & Os. [(1976) 1 SCR 721] is the first of  such
decisions of this Court. That was a case, where inported
goods of Ms. Amnchand Pyarelal 'the inporter’ were not
cleared fromthe custons area of the Port of Madras by the
Custonms authorities before the expiry of free days. The
goods, therefore, continued to be in the custody of Trustees
of the Port of Madras - "the Board", as approved custodian
of such goods on behalf of the Custons aut horities.
However, a detention certificate was issued to the inporter
by the Custons authorities stating that the detention of the
i mported goods beyond the free days was not due to fault or
negl i gence on the part of the inporter. The Board, based on
the detention certificate waived demurrage charges payable
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by the inporter amobunting to Rs.3,20,951/-, and rel eased the
goods to the inporter. Later, when the Custons authorities
owned their mstake of issuing the detention certificate
wongly, the Board,filed a suit against the inporter, the
Union of India and the Custons authorities for recovery of
the denurrage charges which had not been recovered on
account of the detention certificate. But, that suit was
resisted by the inporter on the plea that the delay in
clearing the goods was due to fault on the part of the
Custons authorities and hence there was no legal obligation

on its part to pay the demurrage charges. The suit was
di smssed by the H gh Court accepting the plea of the im
porter. When the Board brought up the matter before this

Court in appeal, the provisions of the Madras Port Trust Act
and the scale of rates fixed by the Board with the approva
of the Central Government pursuant to the provisions of the
Act having been thoroughly exam ned, it was held that the
Hi gh Court was in error in its conclusion that the Board had
no power 'to charge demurrage where goods were not renoved
fromits premi ses not due tothe fault or negligence on the
part of ~the inporter, but due to fault of the Custons
authorities.

64. Board of Trustees of the Port of Bombay v. |ndian Goods
Supplying\ Co., [(1977) 3 SCR 343] is the second of such
decisions of this Court, where this Court examned the
sustainability of scales of rates of -denurrage of goods
framed by the Board of Trustees of the Port of Bombay "the
Board", the provisions of which werein pari materia wth
the Madras Port Trust Act. This Court held that the case it
was examning being in all force with the  case of Ms.
Am nchand Pyare Lal (supra) it had to be concluded on the
basis of the decision rendered therein. Consequently, it
reversed the judgment of the Hi gh Court in-appeal by hol ding
that the Hi gh Court was in error in its view that the
i mporter of the goods could not be held responsible for any
delay not attributable to his own fault and that the
denurrage under the statute could never be inmposed as |ong
as goods were detained for the purpose of
488
I nport Trade Control Regul ations.

65. Board of Trustees of the Port of Bombay v. Jai H nd Ol
MIls Co. & Os. [(1987) 1 SCR 932] is the third of ~-such
decisions of this Court. There, the provisions of the Mjor
Port Trust Act, 1963, which were under exam nation of this
Court having been found to be in pari nmateria with the
provi sions of the Ports Act considered by this Court in Ms.
Am nchand Pyare Lal (supra) and | ndi an Goods Supplying Co.
(supra), by follow ng the decisions rendered therein, it was
hel d thus :
The power of a Port Trust to fix rates of
denmurrage and to recover the sane  from an
i mporter or exporter (although the question of
an exporter paying denurrage arises rarely)
under |aw and to show concession as regards
denurrage charges in certain specified cases
is recognised by the Court in the Trustees of
the Port of Madras V. M's. Am nchand Pyarel a
& OGthers, (1976) 1 S.C.R 721 and in the Board
of Trustees of the Port of Bonbay v. Indian
Goods Supplying Co., (1977) 3 S.C R 343.
These decisions arc no doubt based on the
relevant laws which were in force at the
material tine. But the decisions are stil
rel evant insofar as cases arising under the
Act because the Act al so contains provisions
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nor e or less simlar to the statutory
provisions considered in the said decisions.
Denmurrage charges are levied in order to
ensure quick clearance of the cargo from the
harbour. They are always fixed in such a way
that they would make it unprofitable for
inmporters to use the port prenises as a
war ehouse. It is necessary to do so because
congestion in the ports affects the free

ment of ships and the |oading and unloading
operations. As stated earlier, the Port Trust
shows concession to the party concerned in
certain types of cases.
66. From the above decisions of this Court it becones
clear that an authority created under a statute even if is
t he custodian of the  inported goods because of t he
provi sions of the Customs Act, 1961, would be entitled to
charge denmurrages for the inported goods in its custody and
nmake t he ‘inporter or consignee |iable for the same even for
periods during which helit was unable to clear the goods
from the Custons area, dueto fault on the part of the
Custonms authorities or of other authorities who m ght have
i ssued detention certificates owning such fault.
67. Thus, the above decisions of this Court which uphol d
the power of Ports Trusts created under Ports Act to |evy
and collect denmurrage charges for goods  they keep as
Custodians for Custons Departnment from the consi gnees
notw thstanding the ‘detention certificates issued by the
Customs Departnent «clearly support the view | have taken
t hat the | AAl, an —authority constituted under the
International Airports Authority Act, 1971, when is entitled
to collect charges for keeping custody of the i mported
goods by regul ati ons made thereunder and according to its
policy, the Collector of Customs or his delegates could not
direct the I AAl by issuance of a detention certificate to
rel ease the goods of the inporter ‘without collection of the
charges liable to be paid in respect thereof, inasmuch as
the Collector of Custons or his delegates has not been
enmpower ed under the provisions of the Act orits Rules or
its Regulations to direct release of  the inported goods
wi thout collection of keeping charges, for the keeping of
which by the I AAl, charges are to be paid under the  Rules
nmade under the International Airports Authority Act, 1971
68. Since Central Warehousing Corporation  created under
War ehousi ng Cor po-
489
ration Act, 1962 stands in the same footing as that of the
| AAl created under the International Airports Authority Act,
1971 in the matter of keeping of goods as custodians on
behal f of the Custons Departnent and the entitlenent of both
of them under the respective Acts, Rules and Regulations to
levy and collect denmurrage charges from the owners or
consi gnees of such goods, not being different, the view have
taken on the entitlenent of 1AAl to levy and coll ect charges
or demurrage charges for keeping goods by it as custodian on
behal f of the Custons Departnent, equally holds good for
Central Warehousi ng Corporation.
69. Therefore, nmy answer to the question consi der ed by
me is in the negative i.e. the Col | ect or of Cust ons
enmpower ed under subsection (1) of section 45 of the Custons
Act, 1962 to approve persons to be custodians of inported
goods in custons areas until they are cleared as provided
for therein, while approving the International Airports
Authority of India to be the custodian of such inported

nove
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goods in the custons area of Indira Gandhi Internationa

Airport, New Del hi and Central Warehousing Corporation to be
the custodians of such inported goods received at the
custons area the Container Freight Station, OAC Conplex,
Pragati Maidan, New Delhi, by issue of public notice or
otherwise in that regard,if by such notice or otherw se
directs such custodi ans not to collect custody charges from
the consignees of such goods - "the Cargo", because of
detention certificates issued by himor his delegates, wll

not be acting within the powers conferred upon hi munder the
Act, its Rules or its Regul ations and hence directions given
by the Custons Collector or his delegatees to release the
goods of inporters or . consignees wi t hout col l ecting
denurrage charges fromthem cannot be enforced by Courts
ei ther, against | AAl or CAC

70. The view | have so taken nakes the judgments of H gh
Court of Del hi under appeal s unsustainable, for the view of
its earlier decisions in Ms. Trishul Inpex case (supra)
and Grand Slamcase (supra) which it has followed, also
cannot be sust ai ned.

Cvil Appeal No. 422 7 of 1992

71. The Central Warehousi ng Corporation established under
the provisions of the Warehousi ng Corporation Act, 1962 is a
creature of statute as i's the 1 AAl under the Internationa

Airports Authority Act, 1971. The entitlenent of the CWC to
recover demurrages for the goods of whichit becones the
custodian under the provisions of  the Act cannot be
different fromthat of the IAAl, as indicated in the earlier
judgnent. If that be so, what | have said in the aforesaid
appeals of the | AAl would equally apply to'the CAC also.
The High Court having directed the Custons authorities to
issue detention certificates in respect of the goods of
which the CAC was the owner has relieved the inporter - re-
spondent-1 in the appeal fromhis liability to pay denurrage
charges. Because of the view | have taken in ny judgnment in
the earlier appeals it has to be held that the High Court’s
direction relieving respondent-1 fromhis liability to pay
denurrage charges cannot be sustai ned.

72. In the result, CGvil Appeal Nos. 798 of 1992, 3971 of
1992 and 4227 of 1992 are allowed.  The judgnents of the
Hi gh Court under appeals are set aside. The Wit
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Petitions filed by respondents in each of the cases ~before

the Hi gh Court are dismissed. 1In the facts of the present
appeal s, there shall be no order as to costs.
ORDER

73. For reasons given by us in our separate judgnents (R M
Sahai, J. for dism ssal of the appeals whereas S. P. Bharucha
and N Venkatachala, JJ. for allowing the appeals) the
appeal s succeed and are allowed. The orders passed by the
H gh Court are set aside. But in the circunstances of t he
case, there shall be no order as to costs.




