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These two appeals arise out- of a common judgnent
delivered on 14.8.1978 by a Division Bench of the High court
of Andhra Pradesh whereby it repelled the contention of the
appellant firmthat Rule 12(3) (ii) of the Central Sales Tax
(Andhra Pradesh) Rules was directory and not nmandatory and
if held to be mandatory the said rule was ultra vires the
Central Sales Tax Act, 1956, hereinafter-called 'the Act’.

The appellant, Ms. Phool ~Chand Gupta, was at al
material times a dealer in oil seeds. This firmwas assessed
under the Act by the Commercial ‘Tax Oficer, Vizianagaram
for the relevant assessnent year 1971-72 and 1972-73. He
granted exenption on a turnover in respect of npbhwa seeds on
the plea that the seeds were purchased by the firmwhile in
transit and were sold to dealers outside the State. The
Deputy Commi ssioner, however, noticed that the assessee had
actually purchased the Railway Receipts relating to the
nohwa seeds from non-resident dealers while the goods were
intransit fromplaces outside the State and were sold to
non-resi dent deal ers. He, therefore, opined that the
exenption granted was irregular since the transaction fel
within Section 3(b) and hence was not eligible for exenption
inview of Section 6(2) of the Act unless the -dealer
furnished a certificate in FormE-1 obtained fromthe vendor
and a declaration in formC received from the registered
dealer to whom he sold the goods. Since no docunent \in Form
C was furnished, it was held that the assessee was not
entitled to exenption. The Deputy conm ssioner, therefore,
withdrew the exenption allowed by the Assessing Officer. In
appeal the Sales Tax Appellate Tribunal affirmed this view
since the requirement of Rule 12(3) (ii) of the Centra
Sal es Tax (Andhra Pradesh) Rules (hereinafter <called 'the
State Rules’), was not satisfied. The H gh Court also
approved the said point of view

The High Court noticed that the appellant firm had
purchased nohwa seeds from a dealer in the State of Oissa
and while the consignnent was in transit, it sold the sane
to a dealer in Wst Bengal by endorsing the Railway Receipt
for that consignment. Thus, there is no dispute that the
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transaction took place in the course of inter-State trade
falling within the scope of Section 3(b) of the Act. On the
turnover of these seeds exenption was clainmed under Section
6(2) of the Act which was denied by the authorities since
rule 12(3) (ii) was not conplied with. Before the H gh Court
it was contended that the said rule was nmerely directory and
not mandatory and that if it was construed to be nmandatory,
it would be ultra vires the provisions of the Act. The High
court negatived both these contentions and hence the present
appeal s by special |eave.

W may at the outset notice a few rel evant provisions
of the Act as they stood at the material time. Section 3
provides that a sale or purchase of goods shall be deened to
take place in the course of inter-State trade or commerce if
the sale or purchase occasions the novenment of goods from
one State to another; or-is effected by a transfer of
docunents of title to the goods during their nmovenent from
one State to another.” Section 6 inposes a liability to tax
on inter-State sales. Sub-section (1) provides that subject
to the other provisions inthe Act, every dealer shall be
liable to  pay tax on all sal es of goods other than electric
energy effected by himin the course of inter-State trade or
conmer ce during any year on and fromthe notified date. Sub-
section (2) as it stood before 1.4.1973 read as foll ows:

"6(2) Not wi t hst andi ng anyt hi ng

contained in sub-section (1) or

sub-section (1A) where a sale in

the course of inter-State trade or

conmer ce of goods of t he

description referred to in sub-

section (3) of section 8 --

(a) has occasioned the novenent of

such goods from one State to

anot her; or

(b) has been effected by a transfer

of docunents of title to such goods

during their novermrent from one

State to anot her

any subsequent sale to a registered

deal er during such novement

effected by a transfer of docunents

of title to such goods shall not be

subject to tax under this Act:

Provided that no such subsequent

sal e shall be exenpt fromtax under

this sub-section unless the dealer

effecting the sale furnishes to the

prescri bed aut hority in the

prescri bed manner a certificate

duly filled and signed by the

regi stered dealer from whom the

goods were purchased, containing

the prescribed particulars.™

After its anmendnment with effect from1.4.1973, the said
sub-section reads as under

"6(2) Not wi t hst andi ng anyt hi ng

contained in sub-section (1) or

sub-section (1A) where a sale of

any goods in the course of inter-

state trade or comerce has either

occasi oned the novenent of such

goods from one State to another or

has been effected by a transfer of

docunents of title to such goods

during their nmovermrent from the
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State to another, any subsequent
sal e during such novenent effected
by a transfer of docunents of title
to such goods, --
(A) to the CGovernnent, or
(B) to a registered dealer other
than the Governnent, if the goods
are of the description referred to
in sub-section (3) of section 8,
shal | be exenpt fromtax under this
Act :
Provided that no such subsequent
sal e shall be exenpt fromtax under
this sub-section unless the dealer
effecting that sale furnishes to
the prescribed authority in the
prescri bed manner ~and wthin the
prescribed tine or wthin such
further time as that authority may,
for 'sufficient cause, permt, --
(a) a certificate duly filled and
signed by the registered dealer
fromwhom the goods were purchased
cont ai ni ng the prescri bed
particulars in a prescribed form
obt ai ned from t he prescri bed
aut hority, and (b) i f the
subsequent sale'is made --
(i) is a registered dealer, a
declaration referred to-in- clause
(a) of sub-section (4) of section
8, or
(ii) to the Government, not being a
registered to in clause (b) of sub-
section (4) of section 8:
Provided further that it shall not
be necessary to furnish the
decl aration or t he certificate
referred to in clause (b) of the
precedi ng proviso in respect of-a
subsequent sale of goods if, --
(a) the sale or purchase of such
goods is, under the sales tax |aw
of the appropriate State, exenpt
fromtax generally or is subject to
tax generally at a rate which is
l ower than [four per cent] whether
called a tax or fee or by any other
nanme; and
(b) the deal er effecting such
subsequent sale proves to t he
sati sfaction of t he aut hority
referred to in t he precedi ng
proviso that such sale is of the
nature referred to in clause (A or
clause (B) of this sub-section.™
Incidentally, the proviso to sub-section (1) also
underwent change wth effect from 1.4.1973 and read as
under :
"Provided that a dealer shall not
be liable to pay tax under this Act
on any sale of goods which in
accordance with the provisions of
sub-section (3) of section 5, is a
sale in the course of export of
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those goods out of the territory of

I ndi a."

Section 13 enmpowers the Central governnent to nake
rul es, providing for

"(b) the form in which and the

particulars to be contained in any

decl aration of certificate and the

tinme wi thin whi ch any such

certificate or declaration shall be

produced or furnished."

We may now turn to Rule 12(1) of the Central Government
Sal es tax (Registration and Turnover) Rules, 1957 which | ays
down that the declaration and certificate referred to shal

be in forns 'C and "D, respectively. Sub-rule (4) next
provides that the certificate referred to in section 6(2)
shall be in FormE-1 or E-Il as the case may be

Next, we rmay reproduce rule 12(3)(ii) of the State
Rul es. /it reads:

"Rule 12(3)(ii) - For the purposes

of .claim ng exenption from tax on

hi s —subsequent sal.e under sub-

section (2) of Section 6, the

purchasing dealer who effects a

subsequent sal e to anot her

regi stered dealer by transfer of

docunents of title to the goods

during their novermrent from _one

State to another, shall furnishto

the appropriate assessing authority

(i) the portion nmarked 'original

of the formE-1 received by him

fromthe registered deal er from

whom he purchased the goods, and

(ii) t he ori gi nal of t he

declaration in formC received from

the registered dealer to whom he

sol d the goods."

On a conjoint reading of the various sub-sections of
Section 8 it appears that the concessional rate of three
percent of the turnover is adnmissible on all inter-State
sal es when the goods in question are of the description
referred to in sub-section (3). Thus, the concessional rate
prescri bed under sub-section (1) is available to  goods
descri bed under sub-section (3). However, sub-section (4)
requires the deal er cl aimng t he benefi t of t he
concessional rate prescri bed under sub-section (1) to
furnish to the prescribed authority in the prescribed manner
a declaration dully filled and signed by the registered
dealer to whomthe goods are sold containing the prescribed
particulars in the prescribed form obtained form the
prescri bed under the rules and unless this certificate is
produced as required by sub-section (4), the concession
under sub-section (1) will not be avail able.

Turning now to Section 6(2) it is clear that the
exenption granted thereunder is also available as in the
case of Section 8(1l) to the goods of the description
referred to in sub-section (3) of Section 8 Wile granting
the exenption certain conditions prescribed by the sub-
section have to be met. These are (i) the sale nust be a
second or subsequent sale effected in the course of inter-
state trade, (ii) it nust be effected by transfer of
docunents of title while the goods are in novenent from one
State to another, (iii) it nust be in respect of goods of
the description in Section 8(3), (iv) it must be in favour
of a registered dealer and (v) the seller too should be
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shown to have purchased the goods froma regi stered deal er
Thus, it seens clear to us that the concessional rate under
Section 8(1) and the exemption for the subsequent sale
provided by Section 6(2) are, in both cases, in respect of
goods of the description referred to in Section 8(3) of the
Act. While in the case of a sale governed by Section 8, sub-
section (4) thereof requires the production of a certificate
inform "C, in the case of the subsequent sale under
Section 6(2) the benefit of the exenption can be availed of
only if the dealer effecting the sale furnishes to the
prescribed authority a certificate as postulated by the
proviso thereto as it stood before 1.4.1973.

Form ' C has been prescribed under rule 12 of the Rules
by the Central Government to satisfy the requirenent of
Section 8(4) and sinlarly to satisfy the requirenment of
Section 6(2), rule 12(3)(ii) of the State Rules provides for
the production of the declaration in Form’C received from
the registered deal er to whomthe goods were sold. O course
under the central Rules, sub-rule (4) of Rule 12 the

certificatereferred to nust™ be in Form’'E-1’' or "E-Il' as
the case my be. It is the requirenent of furnishing Form
"C under rule 12(3)(ii) of the State rules which is the
bone of <contention in the present proceedings. It is

contended that if this rule is not construed to be directory
in character, it will be ultra vires the Act.

It is true that while the proviso to Section 6(2) of
the Act inposes the |liability of production of Form’'E-J',
Rule 12(3)(ii) of the State Rules inposes the additiona
requirement of filing Form 'C as well. As pointed out
earlier to secure exenption under Section 6(2), proof of the
subsequent sale is a sine qua non. Unless the subsequent
sale to a registered dealer in the course of inter-State
trade of conmerce of goods of the description referred to in
Section 8(3) is shown to have been effected by the transfer
of docunents of title to such goods, there could be no
guestion of grant of exenption frompaynent of tax. I|In order
to claimand secure exenption, this fact has to be proved by
the production of Form'E-I' under rule 12(4) of the Centra
Rul es and Form'C wunder Rule 12(3)(ii) of the State Rul es.

We may now consider the challenge to the vires of Rule
12(3)(ii) of the State Rules. It, in no uncertain terns,
says that for claimng exenption fromtax on his subsequent
sal e under Section 6(2), the purchasing dealer effecting the
subsequent sale to another registered dealer by transfer of
docunents of title to goods during their “inter-state
novenent, ’'shall’ furnish to the appropriate assessing
authority Form ’'E-1' received by him from the vendor
regi stered dealer, and the original of the declaration in
Form'C received from the registered dealer to whomthe
goods cane to be sold. It nust be renmenbered that it is
inmplicit from the plain [|anguage of Section 6(2), proviso,
that the seller too must be a registered dealer. I'n other
words, the sale must be form one registered dealer to
another registered dealer. This fact can be proved by the
production of Form’'C declaration. The production of these
certificates would provide the required proof for claimng
and securing the exenption provided in respect of the
transaction under Section 6(2) of the Act. WAs the State
CGovernment enpowered in law to frane Rule 12(3)(ii)? The
answer to this question must depend on whether or not the
Act enpowers the State Governnent to franme such a rule.

Section 13 provides for the rule naking power. Sub-
section (1) of Section 13 enpowers the Central Governnent to
make rules providing inter alia prescribing (d) 'the formin
which the particulars to be contained in any decl aration of
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certificate and the tine wthin which any such certificate
or declaration shall be produced or furnished . It should be

remenbered that Form C is prescribed under this rule making
power by the Central Governnent. Form'C is, therefore, a
formprescribed by the Central Government and not the State
CGovernment. Next, Section 13(3) provides that the State
Government  nmay make rules, not inconsistent with the
provisions of the Act and the Rules made under sub-section
(1), to carry out the purposes of the Act. Sub-section (4)
of Section 13 next provides that in particular and without
prejudice to the powers conferred by sub-section (3), the
State Governnent may franme rules for the purposes enunerated
therein. The High Court has placed reliance on clause (c)
whi ch reads as under:

"(c) The furni'shi ng of any

information relating to the stocks

of goods of, purchases, sales and

deliveries of goods by, any dealer

or any other information relating

to hi s busi ness as may be necessary

for the purposes of this Act."

Section 13(3) confers wide powers on the State
CGovernment to nmke rules to carry out the purposes of the
Act, provided the said rules are not inconsistent with the
Act and the Rules/ framed by the Central Government in
exerci se of power conferred by sub-section (1) of Section
13. Wthout prejudice to this power, the State Governnent
may make rules for ‘all or any of the nmatters enunmerated in
sub-section (4) thereof which includes the matter in clause
(c) extracted wearlier. A provision requiring the production
of the declaration in Form'C for receiving the benefit of
exenption under Section 6(2) does not - run counter. to any
provision in the Act or the Central Rules and seens to be
within the scope and anbit of the rule naking power. under
Section 13(3) as well as within the specific provision in
clause (c) of Section 13(4) which enpowers the maki ng of any
rule which requires the furnishing of information relating
to purchases, sales and delivery of goods by any deal er. The
requi renment of the production of Form'E-I' cannot be said
to be inconsistent with the Act or the Central rules. That
i s because Section 6(2) applies to goods of the description
in Section 8(3). The Act prescribes the node of proof for
the purpose of Section 8(1) (b) but does not prescribe any
node of proof for the purpose of Section 6(2) of the Act.
How then can Rule 12(3)(ii) be said to be wultra vires
Section 6(2) of the Act? Al that the State government has
done is to accept the same node of proof for the purposes of
Section 6(2) since the latter provision is silent on the
point. W are, therefore, in agreenent with the H gh court
that rule 12(3) (ii) of the State rules is not ultra 'vires
the Act or the Central Rules.

The second linb of the submission is that unless the
said Rule 12(3) (ii) is construed as directory, it would be
ultra vires the Act should not detain us. The use of the
expression 'shall furnish’ would indicate that the choice in

regard to productionis Ilimted to furnishing the portion
marked 'original’ of form’E-1'" and the original declaration
in Form 'C. |If exenption from tax is sought on the

subsequent sale wunder Section 6(2), the purchasing dealer
must produce the docunents mentioned in clauses (i) and (ii)
of the Rule 12(3) (ii) of the Rules. The rule deliberately
restricts itself to the production of the specified
docunents as that would be the best possible evidence in
regard to subsequent. sal e under Section 6(2) by transfer of
docunents of title to the goods. To permt substantia




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 7 of 9
conpliance would introduce uncertainty and may lead to
avoidable litigation. 1In order to avail of the concession

granted under Section 8(1) (b) of the Act, the dealer has to
prove the fact that the goods are of the description
mentioned under Section 8(3) by furnishing the declaration
in Form "C and in no other nmanner. So also, in order to
claimthe benefit under Section 6(2), the very sane fact has
to be proved and if the State Governnent adopts the sane
node of proof, it is inpossible to say tat the node of proof
adopted is inconsistent with the provisions of the Act
and/or the Central Rules. Al that the State Government has
done is to fill the gap left by Section 6(2) in regard to
the node of proof that the goods are of the description of
Section 8(3) of the Act. It was open to the State Governnent
to select the npde of proof accepted by the Centra
Covernment as the ~excl usive node of proof to avoid
uncertainly and avoidable litigation. |If the provision is
held to be directory, substantial conpliance would suffice.
That would permt the dealer to adopt any other node of
proof. It would be for the authorities to accept it as
sufficient _or ~to reject it. If the authorities reject it as
insufficient, it would lead to avoidable litigation. It was,
therefore, open to the State GCGovernnent to accept the
recogni sed mode as the ~exclusive node of proof to avoid
di sputes on the sufficiency or otherwi se of the proof and
also to nmke the process of granting exenption easy and
uniform Such a rule nust be held to be w thin the scope and
anbit of Section 13(3) read with Section 13(4) of the Act
and not inconsistent with the Act or the Central Rul es.

This is the view taken by the H gh Court under the
i mpugned deci sion based on the view taken by a |earned
Single Judge of the same Hgh Court in the case of
CGovi ndarayulu & Brothers v. S. T. Appellate Tribunal, Andhra
Pradesh (1974) 33 STC 580. However, our-attention was drawn
to the decisions of the Madras, Cujarat and Madhya Pradesh
Hi gh Courts which have taken a different view W wll
briefly deal wth these cases. In the case of the State of
Madras v. P. Subbiah Pillai (1967) 20 STC 263, the Court
held that Section 6(2) inposed only the requirenent of
production of form’'E-1" for availing the -exemption and
there was no indication in the said provision regarding
production of Form’C . Therefore, any rule made conpelling
the production of Form 'C by the State Governnent would
tantanmount to adding a condition not inposed by Section 6(2)
and woul d be outside the scope of Section 13, in-particular
Section 13(4) of the Act. However, the Hi gh Court did not
exam ne the inpact of Section 8 of the Act but nerely
confined itself to the |anguage of Section 6(2) nor did it
appreci ate the purpose for the requirenent of Form’'C  under
the Central rules. The Division Bench of the H gh court did
not bear in mnd the entire schene of the Act<-and the
Central Rules and therefore, in our view, reached an
i ncorrect conclusion. The Hi gh Court of Gujarat in the case
of State of Qujarat v. Yakubhai Haji Hakunmutdin (1969) 23
STC 117 has taken the view that the schene of the Act shows
that Section 6 is the charging Section which fixes the
liability of the tax on inter-State sales. Under sub-Section
(1) thereof every dealer has to pay the tax on all sales
effected by himin the course of inter-State trade or
conmer ce whil e sub-section (2), whi ch applies
not wi t hst andi ng sub-section (1), grants and exenption from
the liability to pay tax if the conditions stipulated
thereunder are net. The proviso nerely prescribes the
condition in regard to the production of Form’'E-1/E-2" but
nowhere provides for the production of Form 'C and
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therefore such an additional requirenment is not consistent
with Section 6(2) of the Act. In fact, the | earned Advocate
Genera for the State tried to contend that wunless a
declaration in Form’' C was produced, there would be nothing
to show that goods fell within the description of Section
8(3). Since the question referred to the Court was a limted
one, nanely, whether the want of a certificate in Form’'C
fromthe purchaser disentitled the assessee fromclaimng
exenption under Section 6(2), and since the question of
production of certificate in Form’'C nust be limted to the
requi renents of concession under Section 8 of the Act, the
| earned Advocate GCeneral was not allowed to urge the point
holding that it was a new point travelling beyond the scope
of the reference. In reaching the conclusion it did, the
rati o of the Madras case was accepted as correct. The Madhya
Pradesh case, Conmmi ssi-oner of Sales Tax, MP., v.
Shi vanar ayn Jagat narayn ~(1978)- 42 STC 315, follows the line
of reasoning adopted by the Madras and Cujarat H gh Courts.
Dealing with the decision of the Andhra Pradesh H gh Court
in the case of Govindarayulu (supra), the Division Bench of
the H gh Court distinguished it on the ground that it arose
out of a wit petition challenging the validity of sinilar
rule framed by the State Government requiring production of
Form'C to claim ‘exenption under Section 6(2) of the Act.
That was, therefore, a case in which the validity of the
rule was questioned.” Since no such question arose in the
case on hand and @ since the Court had presuned it to be
valid, the Andhra Pradesh H gh Court decision was held to be
clearly distinguishable. It was, therefore, held that the
rule was directory and not nandatory.

From t he aforesai d deci sions of the Madras, Quj arat and
Madhya Pradesh Hi gh Courts, it seens clear to us that they
upheld the wvalidity of a simlar provision but held that
insofar as its application to clains for exenption ' under
Section 6(2) is concerned, it is directory and not
mandatory. This viewis based on the prem se that Section
6(2) requires the production of ‘a certificate in/Form’E-
1/E-2' and not a declaration of certificate in Form’'C . The
requirenent of Form'C is therefore in addition to the
requi rement under Section 6(2) and can only be directory and
not mandatory. But what is overlooked is the fact that even
under Section 6(2), the dealer claimng exenption from
paynment of tax has to show that the goods in question are of
the description set out in Section 8(3). Even under Section
8(4), it is stated that sub-section (1) shall not apply to
any sale in the course of inter-State trade or conmerce
unless the dealer selling the goods furnished to the
prescribed authority in the prescribed manner a decl aration
duly filled and signed by the registered deal er to whomthe
goods are sold containing the prescribed particulars in a
prescribed form Therefore, even this provision . requires
that the particulars referred to in Section 8(3) 'nust be
contai ned and furnished in a prescribed form As stated
earlier, Form’C is prescribed under Rule 12 of the Centra
Rules and not under the State Rules. In a case where
concession is clainmed under Section 8(2)(b), the deal er nust
produce a certificate in Form'C to prove that the goods
are of the description nentioned in Section 8(3). |If the
node of proof for <claimng a concession under Section
8(2)(b) is Form’C to satisfy the requirenment of Section
8(3), no exception can be taken if the State Governnent
adopts the same for the purpose of proving the sane fact for
claim ng exenption wunder Section 6(2) of the Act. If such a
rule nade by the State Governnent is intra vires the Act and
the Central Rules as held by all the H gh Courts, we fail to
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see how it can be said that if that node is nmade the sole or
exclusive node of proof in the case of Section 6(2) also,
the said rule will be rendered ultra vires the Act and the
Central Rules. Since the |law provides for a total exenption
fromthe payment of tax levied by Section 6(1), strict proof
of the basic fact can be insisted upon. If the State
Government, in exercise of its rule-nmaking power under the
Act, prescribes that the nopde of proof shall be Form'C,
can it be said that such a provision shall be ultra vires
the Act and the Central Rules wunless it is read down as
directory? If the requirement of proof of that very fact
under Section 8)2) (b) read with 8(3) is Form’C alone, and

if that provision is intra vires, it is difficult to
appreciate how it becones ultra vires when applied under
Section 6(2) of Act. If the nopde of proof is left to the

dealer to choose, each dealer may choose his own node and
the concerned authority would be required in each case to
apply his mnd to each situation and come to an independent
concl usion which may on the same set of facts very from
authority to authority and thus introduce wuncertainty and
consequently lead to avoidable delay and litigation. To
avoid such a situation,” if the State Governnment decided to
restrict the node of proof to one, namely, the production of
Form'C, it is difficult to see how the provision can be
construed as directory as such an interpretation would
destroy the very purpose of the rule. W are, therefore,
inclined to take the viewwhich the H gh Court of Andhra
Pradesh took in Govindarayulu' s case and which has been
approved by the inpugned deci sion.

Bef ore we part, we must notice one observation found in
the i npugned judgnent. In Govindarayul u' s case, the |earned
Single Judge referred to the prescription of production of
Form'C as the exclusive node of proof because he held the
rule to be nandatory. VWhile referring to this observation
the Division Bench in the inpugned judgnent observes:

"W have already nmade it cl ear that

while the production of FormCis

nandat ory, t hat is not t he
exclusive node of proof and the
assessee wll be at liberty to

produce in addition to Form C

ot her evidence."

We nust at once clarify that this does not nean that
Form'C can be substituted by any other evidence but is
intended to convey that in addition to Form *C if the
deal er desires to produce any other additional evidence he
may do so. Such additional evidence nay be a mere surpl usage
once Form’'C is produced.

In the result, we see no nerit in these appeals and
dism ss them but in view of the conflict of views, we make
no order as to costs.




