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ACT:

HEADNOTE

JUDGVENT:
ORDER

Thi s appeal under Section 19 of the Terrorist and
Di sruptive Activities (Prevention) Act, 1987, hereinafter
referred to as TADA, is directed agai nst the judgnment dated
10th January, 1994 passed by the Designated Judge (Sessions
Judge), Pilibhit in Special Case No.17 of 1992. By the
i mpugned Judgnent the appell ants have been convicted under
Section 120B of the Indian Penal Code and al'so / under
Sections 120B |1PC, a sentence of life inprisonnent has been
passed agai nst each of the accused and sentence of life
i mprisonnment has also been passed wagainst each of the
accused under Section 3 of TADA. For the offence under
Section 4 of TADA, each of the accused has been sentenced to
suffer five years rigorous inprisonnment and also a fine of
Rs.1,000/-, in default, one year’'s rigorous inprisonnent.
The said special case No. 17/92 was instituted against the
appel l ants after obtaining necessary sanction from the
conpetent authority in respect of an incident. which had
taken place on 17.4.1990 at 10 P.M

The prosecution case in short is that PW 1 Kashnir
Singh, his son Bal kar and other nenmbers of the fanily were
sitting in their house and the three accused together with
Bal wi nder Singh, since deceased, cane there and after
accusi ng Kashmr Singh and nenbers of the famly, the
accused opened fire hitting Kashmr Singh on his |eg. Balkar
Singh the son of Kashnmir Singh and other nenbers of the
fam |y present there also opened fire and the said son
chased t he accused upto 100- 150 yards by flashing torch. But
the said Balkar Singh was hit by the bullet fired by
Bal wi nder Singh which caused his death. Later on, Balw nder
Singh also died in an encounter wth police and the
remaining three accused were prosecut ed bef ore t he
Desi gnhat ed Court.

According to the prosecution case, all the three
accused made conf essi onal statenents bef ore t he
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Superi ntendent of police and such confessional statenents
are Exhibits 26,27 and 28. The Superintendent of Police
deposed as PW8 and he specifically stated that the accused
made voluntary statenents; they were given tine to reflect
bef ore making such voluntary statenents and it was ensured
by him when there was no other person present when such
confessional statenents were nade. The accused were also
war ned by the Superintendent of Police that the confessiona
statenments would be used against them and they night be
convi cted for such confessional statenents.

P.W 1 Kashmir Singh, who hinmself was injured in the
incident, stated in his deposition that put of the three
persons who cane with arns to his house he knew Bal wi nder
Si ngh, since deceased, and one of the appellants Bassan
Singh. The said persons acconpani ed by another cane to his
house and threatened himby saying that they would kill him
and the nenbers of thefamly. It was stated by the said
Kashm r~Singh that the said persons became angry wth
Kashm r Singh~ and the nenbers of his famly because of the
recovery of ~ arns and ammunition by the police on the basis
of the statement made by the “said Kashmir Singh on a
previ ous occasion. He has also stated that when the accused
fired shots with the rifles carried by themhe was hit on
his leg and in defence.” Subedar and the said Kashmr Singh
also fired with a/'SBBL gun and GQuljar Singh also fired with
a DBBL gun. But when Bal kar Singh chased the accused by
flashing his torch, he sustained bullet injury fired by the
Bal wi nder Si ngh causiing his death on the spot.

It may be stated here that the F.I1.R ~ was |odged in
this case within 1 1/2 hours of the incident in.the police
station which was 4 1/2 Kms, away from the ‘incident.
Excepting Kashmir Singh, other w tnesses examined in this
case in support of prosecution case are police personnel. In
the statenent under Section 313 of the Code of Crinmina
Procedure, the accused denied the prosecution case. No
wi t ness, however, was exam ned on-behalf of any of the
accused. It transpires from the cross-exam nation that the
accused tried to make out a case that the confessiona
statenments were nanufactured on pieces of papers in which
the police had taken thunb inpression of the said accused.

The | earned designated court, after considering the
evi dences adduced in the case and materials on record, inter
alia, cane to the finding that the confessional statenents
had been voluntarily made by the accused and the case of
manuf acturi ng such confessional statenments. as sought to be
made cannot be accepted. On a finding that the prosecution
case was proved on the basis of the evidences adduced in the
case, the | earned Designated Court convicted the accused and
passed the order of sentence as indicated herei nbefore.

M. Siddiqui, the |learned counsel appearing for the
appel l ants has contended that the confessional statenents
had not been sent to the Chief Judicial Magistrate in
accordance with Rule 15 of the Terrorist and D sruptive
Activities (Prevention) Rules, 1987. It nmay be stated here
that the said confessional statenents had been sent directly
to the designated courts. PW8 Superintendent of Police, who
had recorded t he confessional statenment, has deposed that he
sent the confessional statenments on the very sane day when
the confessional statements were recorded by him to be
despatched to the Designated Court. It is also not in
di spute such confessional statements were pronptly received
by the designated court.

M. Siddiqui has submtted that to safeguard any
tampering with the confessional statenents the rule provides
that such confessional statements shall be sent to the Chief
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Judicial Magistrate or to the Chief Metropolitan Magistrate
as the case may be, and such Magistrate, in his turn wll
send such confessional statement to the concerned desi gnated
court. He has subnmitted that the requirenent of sending
conf essional statements recorded by the police officer to
the C.J.M being mandatory, the confessional statenment can
not be | ooked into by the designated court for non
conpliance with the said nandatory provision

It, however, appears to us that the provisions in Rule
15 of the said TADA Rules relating to the procedure to be
foll owed for sending the confessional statement to the Chief
Judi cial Magistrate or the Chief Metropolitan Magistrate for
being transmtted to the concerned designated court is not
mandatory but directory. What is nandatory is that the
report nmust be sent to the designated court. Accordingly,
nerely for not sending the said confessional statenment to
the Chief Judicial Magistrate for onward transmi ssion to the
designated court, the said confessional statement need not
be scrapped on the score of _.incurable illegality for not
following the mandatory provisions  of Rule 15 of the said
Rul es.

In the instant case, such confessional statenent had in
fact been directly sent to the designated court inmediately

after recording the sane. In the aforesaid facts, no
prejudi ce has been /caused to the accused for not sending the
same to the Chief Judi ci al Magi strate for onwar d

transm ssion to the designated court. The | apse conmitted in
not sending the said confessional statenents to the
designated court through the Chief Judicial  Mgistrate is
only a procedural irregularity which has not vitiated the
trial.

M. Siddi qui has also contended that in the instant
case, no specific question was pointedly put to the accused
under Section 313 C. P.C. drawing the attention ' of the
accused that they had made confessional statenments, which
were being relied on by the prosecution. According to him
such omssion on the part of the |learned Designated Court
has caused a serious prejudice to the appellants thereby
vitiating the trial. He has subnmitted that asa matter of
fact the court has relied on the said confessiona
statenments for convicting the appell ants.

In our view, the contention of M. Siddiqui cannot be
accepted. It appears that while exanm ning the accused under
Section 313 Cr.P.C. the entire gist of the confessiona
statenments were specifically put to the accused and it was
also pointed put to themthat such confessional statenents
had been proved by the Superintendent of Police in his
deposition. Therefore, the contention that the attention of
the accused to such confessional statements had not / been
drawn at the time of examnation of the accused /under
Section 313 Cr.P.C. is factually incorrect. In that view of
the matter, the decisions cited by the |earned counsel for
the purpose of showing that failure of the court in not
drawing the attention of the accused about incrimnating
materials while examning him under Section 313 C.P.C
causes serious prejudice to the accused vitiating the trial
have no application in this case.

It has also been contended by the | earned counsel for
the appellants that Kashmir Singh is an interested w tness
being the father of the deceased. In the absence of
corroborative statements fromother independent witnesses,
no reliance should be placed on the deposition of the said
Kashm r Singh. In our view, such contention, in the facts of
this case, should not be accepted. Kashnir Singh hinself is
an injured wtness and we have not noted any infirmty in
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his deposition. The learned Designated Court has rightly
indicated that it is the quality and intrinsic worth of a
evidence is to be considered and deposition by the relation
or an interested party need not to be discarded as a natter
of course. A relation or an interested wtness is not
i nconpetent to depose in a crimnal case out rules of
prudence dictate that deposition of such wi tness should be
wei ghed with care and caution before accepting such
deposition. W nmay also indicate here that the deposition of
Kashm r Singh gets anple corroboration fromthe confessiona
statenments of the accused. The very fact that Kashmr Singh
sustained injuries in the incident in question also points
out that he was present at the place of occurrence and
therefore, had occasions to notice the incident.

M. Siddiqui has also subnmitted that the confessiona
statenments were recorded in Hndi but the accused did not
know Hi ndi. Hence, they could not wunderstand what was
recorded as their alleged confessional statenents. Darshan
Singh 'nade a petition before the Designated Court on
23.10.1991 stating therein that except the Punjabi |anguage,
he coul d —not follow any other language. Such application of
Dar shan Si ngh was, however, rejected by the |earned
Desi gnated Court by holding that all the accused understood
Hndi. W may also indicate hers that the confessiona
statements were recorded on 14.5.1990. But none of the
accused raised any obj ection agai‘nst recordi ng of
confessional statenents in Hindi by contending that they
could not foll ow ‘what had been recorded as their
confessional statenments. It is~ only on 23.10.1991 i.e.
alnost after 1 1/2 years -after recording confessiona
statenents only one of the accused nanel y Darshan nade such
application before the designated court and the same was
rejected by the designated court by holding that the accused
could follow Hindi. As a matter ~-of fact, wvarious |engthy
guestions were put to the accused under Section 313 Cr.P.C
and such questions were answered by themand none of the
accused expressed any difficulty in wunderstanding the
guestions and answering them Hence the said contention of
M. Siddiqui cannot be accepted

M. Siddiqui has also submitted that as the accused
cane out wth a case that the confessional statements were
fabricated, the court should not have relied on -such
confessional statenents in the absence of corroboration. In
this connection, he has relied on a decision of this Court
in Pyarelal Bhargava versus The State of Rajasthan (AR 1963
SC 1094). In that case, this Court considered the case of a
retracted confession and it has been indicated by this Court
that the retracted confession may form the legal basis of
conviction if the court is satisfied that it was true and
was voluntarily nmde. It has however been indicated in the
said decision that court shall not base a conviction on such
retracted confession wthout corroboration. This Court has
al so indicated that though it is not a rule of |law, but such
course is followed as a rule of prudence. It has however
been indicated specifically in the said decision that it
cannot even be laid down as an inflexible rule of practice
or prudence that under no circunstances such a conviction
can be made without corroboration, for a court nmay, in a
particul ar case, be convinced of the absolute truth of a
conf essi on and pr epar ed to act upon it wi t hout
corroboration; but it may be laid down as a general rule of
practice that it is wunsafe to rely upon a confession, much
l ess on a retracted confession, wunless the court is
satisfied that the retracted confession is true and
voluntarily made and has been corroborated in materia
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particul ars.

In the instant case, the confessions nade by the
accused have been proved by the Superintendent of Police.
Who recorded the sanme, being examined as PW8. A part of the
confessional statement also stands corroborated by the
deposition of Kashmr Singh. Accordingly, we do not find any
difficulty in rejecting the said confessional statenent
sinmply because it was al | eged by the accused that
confessional statenents were fabricated. W nmy also
indicate here that the said allegation of fabrication is
wi t hout any substance and cannot be accepted.

In the aforesaid facts, we do not find any reason to
take a contrary view. The appeal therefore, fails and is
di sm ssed

The appellant No. 3 has been released or bail during
the pendency of the appeal. In view of the dism ssal of the
appeal, he shouldbe taken into custody to serve out the
sent ence.




