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ACT:

HEADNOTE

JUDGVENT:

The Judgrment of the Court was delivered by

G N RAY, J.- This is an appeal on a certificate granted by
the Hi gh Court at Calcutta under Section 261 of the ' Income
Tax Act, 1961, against the judgnent and order of the said
Hi gh Court dated June 8, 1977 in Income Tax Reference No.
336 of 1970.

2. The Burmah Shell O Storage and Distribution’' Caonpany
of India Ltd. (now known as Bharat Petroleum Corporation
Ltd.) hereinafter referred to as the appellant-Conpany, was
engaged in the business of distributing liquid petroleum gas
manuf act ur ed by the Burmah Shell Refi neri es Limted
(hereinafter referred to as the Refinery). —For the purpose
of such distribution, the appell ant-Conpany had from the
year 1955 to the beginning of 1961, which was its previous
year for the assessnent year 1962-63 acquired iron cylinders
at a total cost of Rs 1,09,63,754. Those cylinders were
used as ’'returnable packages’. They were accounted by the
appel | ant - Conpany as its capital assets but no allowance for
depreciation thereon was clained or allowed inany of its
assessment up to the year 1961-62. The said cylinders were
used to be filled with the gas by the Refinery. The
Refinery later on offered to purchase the cylinders owned by
the appel | ant - Conpany. The sale of cylinders took place in
1961 for a total sumof Rs 82,19,947 as against ‘their
original cost of Rs 1,09,63,754. There was thus a shortfal
of Rs 27,43,807 which the appellant Conpany clained as a
deduction in the assessnent year 1962-63.

3. By an assessnent order, the Incone Tax Officer Centra
Crcle V, disallowed the said claim The Incone Tax O ficer
rejected the contention of the appellant-Conpany that the
loss on the sale of cylinders should be allowed as |oss on
"returnabl e packages’ by observing that under Rule 5, the
cost of returnable packages was to be allowed as revenue
expenditure when ’'actually used up’ and the sanme inplied
that the packages must have been rendered unused by wear and
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tear and must have been consumed. The Inconme Tax Oficer
held that the said rule had no application where packages
were disposed of in good condition by sale. The said
of ficer further observed that the | oss would al so not arise
under Section 32(1)(iii) of the Incone Tax Act, 1961, as the
terminal loss applied only to assets on which depreciation
al | owances had been granted.
4, The appellant-Conpany filed an appeal before t he
appel | ate Assistant Comm ssioner of |Income Tax being Appea
No. 26 CC. V of 1963-64 which was dism ssed. On further
appeal, the Income Tax Appellate Tribunal, however, was
pl eased to allow the appeal holding inter alia that the said
cylinders were
241
,returnabl e packages’ ~and ‘the loss of Rs 27,43,807 on
account of disposal of cylinders was a loss allowable as
revenue expenditure within the neaning of Rule 5. The claim
under Section 32(1)(iii) of the Income Tax Act was not
al | owed on the finding that t he appel | ant - Conpany’ s
contention on that score did not survive.
5. Thereafter, the Conmi ssioner of Incone Tax made an
application to the Incone Tax Appel | ate Tri buna
requiring it to drawup a statement of the case referring
the following two questions for the opinion of the High
Court at Calcutta ;
(a) Wet her on the facts and in t he
circunstances of the case,the Tribunal was
ri ght in holding that the sumof Rs 27,43, 807
being  the difference between the cost of gas
cyl i nders purchased by the assessee and their
sale value was allowable as a revenue
expenditure wunder Rule 5 of the Incone Tax
Rul es, 1962, read with 'the Renmarks’ ' agai nst
the entry relating to returnable packages in
the statement of rates contained in Part 1 of
Appendix 1 to the said Rul es?
(b) Whet her on (the facts and in the
circunstances of ‘the case the Tribunal was
right in holding that the Conpany could make
up the shortfall in the statutory reserve for
the year under consideration by falling back
on the excess reserves created in the earlier
years and that the said excess reserves should
be taken into account in determning the
guantum of the statutory devel opnment rebate
reserve required to be nade in any subsequent

year and in allowing the full _devel opnent
rebate of Rs 24,15,622 although (the actua
reserve fell short of the statutory

requi renent ?
6. The appel | ant - Conpany opposed the said application and
inreply it was pointed out that at the hearing of appeal by
the Tribunal, it had alternatively been argued that the
claim for the allowance of Rs 27,43,807 should be adnmitted
as depreciation under Section 32(1)(iii) of the Incone Tax
Act, 1961. The appel |l ant-Conpany, therefore, submitted that
if the Tribunal would decide to make the reference, the
guestion should be in terns suggested by it.
7. After hearing the parties, the Tribunal finalised the
statenment of the case and referred the follow ng questions
for the opinion of the High Court of Calcutta :

(1) Whet her, on the facts and in t he

circunst ances of the case, the loss of Rs

27,43,807 arising on the sale of gas cylinders

was allowable as a revenue expenditure as




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

provi ded for in the remar ks agai nst
" Returnabl e Packages’ under the classification
"Mneral O Concerns’” in item M2)(2)(d)
under the heading (iii) 'special rates to be
applied to other machinery and plant’ in Part
In of Appendix 1 to Rule 5 of the Incone Tax
Rul es, 1962 or under Section 32(1)(iii) of the
Act ?
(2) Whet her, on the facts and in the
circunstances of the case, the Incone Tax
Appel late Tribunal was right in holding that
the shortfall in the statutory provision for
devel opnent. . rebate reserve created by the
Conpany for the year under consideration could
be made up by the excess provisions for
devel opnent rebate reserve created in the
earlier years and that the full amunt of
devel opnent rebate of Rs 24,15,622 could be
allowed in that year on the basis of such
adjust ment ?
242
8. Such reference was registered before the High Court as
Ref erence No. 336 of 1970. After a contested hearing, the
H gh Court while delivering the judgnent reframed the first
part of Question No. 1 which reads as follows :
"Whet her, on the facts and in t he
ci rcunst ances of the  case, " Rs 27,43, 807
(realised by the assessee on sale of the
cyl i nders) was al'l owabl e as revenue
expendi ture under - Rule 5 of the Incone Tax
Rules, 1962 read with item M2)(2)(d)(i)
of ... Part 1 of Appendix 1 to the said
Rul es?"
and answered this part of the question in the negative and
in favour of the Revenue. The High Court also held that the
guestion of |law under Section 32(1)(iii) of the Income Tax
Act was an independent question of |aw and the Tribunal not
havi ng dealt with nust be deenmed to have deci ded agai nst the
appel | ant - Conpany. The Hi gh Court answered the second part
of the Question No. 1 in the negative-and in - favour of the
Revenue and it reframed Question No. 2 as foll ows:
"Whet her, on the facts and in the
circunstances of the case, the Tribunal was
right in allow ng the devel opnent rebate of Rs
24,15, 622 although there was a shortfall of Rs
34,827 in the developrment rebate reserve
account created by the assessee in t he
accounting year?"
9. The Hi gh Court answered Question No. 2 reframed in the
negative and in favour of the Revenue. The Hi gh Court at
Cal cutta, however, was pleased to allow the application of
the appel |l ant- Conpany to appeal to this Court under Section
261 of the Income Tax Act, 1961 and the certificate of
appeal was granted limted to the follow ng questions of | aw

(a) Wet her the general provision of Section

32(1)(iii) of tile Income Tax Act, 1961
applies to machinery and plant special ly
listed in Section Il (iii) of t he

statement in Part 1 of Appendix 1 to the
I ncone Tax Rul es, 1962.

(b) Whet her there can be any witten down
val ue of returnabl e packages specified in item
M2)(2)(d)(i) in the said section of the said
st at ement.
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(c) Wet her the interpretation by the
| earned Judges of the expression 'cost of
packages’ and 'actually used up’ appearing in

the remarks against the said item is
correct.

(d) Vet her in deciding the question if the
deduction referred to in Section 33 of the

Income Tax Act, 1961 may be allowed in any
year the amount <credited to the reserve
account in past years in excess of t he
requi rement prescribed by Section 34(3)(a) may
be taken into account.
10. M S. Rajappa, the learned counsel appearing for the
appel  ant Conpany contended that Section 32(1)(iii) of the
Income Tax Act, 1961 applies to the machinery and plant
specially listed in Part 1 of the Appendix to Incone Tax
Rul es, 1962 and the Hi.gh Court had gone wong in holding
that the said general provision of Section 32(1)(iii) of
Income’ Tax Act, 1961 was not applicable in the facts and
circunstances of  the case. It has been contended by M
Raj appa that —admittedly “the cost of cylinders was Rs
1,09,63,754 and as no depreciation was allowable on those
returnabl e packages, the witten down value of the cylinders
must be held to be Rs 1,09, 63,754. Since the cylinders were
sold for Rs 82,19,947 the deficiency of Rs 27,43,807 is
al l owabl e under Section 32(1)(iii). Such  contention was
al so raised before the H gh Court but the same was rejected
by the Hi gh Court by indicating that quantum of witten
243
down val ue being a pure questionof fact andin the absence
of any finding of the Tribunal as to the witten down val ue
of the cylinders such contention could not ~be considered
within the scope and ambit of Question No. 1. The H gh Court
has also held that even if it was assunmed that the witten
down value of the cylinders was Rs 1,09, 63,754 the claim of
the appellant-Conmpany could not be allowed because the
Conpany had not witten off Rs 27,43,807 in its books of
account .
11. M Rajappa also urged that the High Court” had gone
wong in not accepting the developnent rebate for Rs
24,15,622 since allowed by the Tribunal in answering the

ref erence. In this context, M Rajappa has reiterated the
contentions nade before the High Court. It transpires that
there was shortfall in the devel opnment reserve account - in

the accounting year. But the appellant-Conpany did not
debit the excess anobunt of the earlier years in the profit
and |oss account of the accounting year in question. The
appel | ant - Conpany al so did not credit the said excess anount
to the devel opment reserve account of this accounting / year
to nmmke up the said deficiency. The High Court ~has not
accepted the submission of the appellant-Conpany t hat
Section 34(3)(a) was not inflexible and in appropriate
cases, such provision was rel axable and the shortfall of a
smal | amount arising due to genuine mstake of the
appel | ant - Conpany should not stand in the way of relaxing
the provision of Section 34(3)(a) of the Incone Tax Act.
The High Court has referred to a decision of this Court in
Indian Overseas Bank Ltd. v. CITl to the effect that
devel opnent rebate is "a concession granted but t hat

concessi on is made subject to fulfilnment of certain
requi renents" and "entries in the account books required by
the proviso are not idle formality". It has been indicated

by the Hi gh Court that decision in Indian Overseas Bank Ltd.
v. CI Tl was concerned with proviso (b) to Section 10(2)(vi-
b) of the Income Tax Act, 1922 which is in pari materia with
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Section 34(3)(a) of Incone Tax Act, 1961. The Hi gh Court
has held that (a) excess amount in the wearlier years
devel opnent rebate reserve account is not freezed by Section
34(3)(a) of the Act in view of its clear |anguage; (b) the
directors of a conpany are entitled to free the excess
amount and after doing so, the conpany by debiting it in the
profit and loss account and by «crediting it to the
devel opnent rebate reserve account can nmake up the shortfal
of the accounting year in which the devel opment rebate is
actually claimed or allowed and (c) except in these cases in
which the Central Board of Revenue or the Central Board of
Direct Taxes have rel axed the provisions of Section 34(3)(a)
it rmust be conplied within order to earn the devel opnent
rebate claimed in a particular year. The H gh Court has
hel d that the appell ant-Conpany did not transfer the excess
anmounts of the earlier years in the accounting year for the
pur pose of making up the corresponding reserve and it is an
admtted fact that the appellant-Conpany did not conply with
the provisions of Section 34(3)(a) of the Act.

12. M Rajappa has next urged that so far as the appellant-
Conpany is concerned, the said cylinders nust be held to be
"actually wused up". The question as to whether or not the
packages are "actuall'y used up" needs to be determ ned not
in abstract termbut with reference to the actual useful ness
to the assessee.’ M 'Rajappa has also contended that the
expression "actually used up"

(1970) 2 SCC 4 : (1970) 77 I TR 512

244

initemM2)(2)(d) (i) of Part 1 of the Depreciation Schedul e
Appendix 1 of Rule 5 of the Incone Tax Rul es, 1962 i ncl udes
both total and partial 'use up’. M Rajappa has ‘submtted
after the sale of the cylinders to the "Refinery, the
cylinders did not belong to the appell ant -Conpany and they
lost their wusefulness to the appellant-Conpany and it is

imuaterial if the very sane cylinders were used by the
Refinery to fill up with gases and sending the same to the
appel | ant - Conpany for distribution to the consuners. It may

be noted that simlar contentions were also nade before the
Hi gh Court but the sane were rejected by holding inter alia
that expression "used up" neans "exhausted by use, rendered

unservi ceabl e". In view of the expression "actually used
up", the case of "partial use up" was not acceptable. The
Hi gh Court has also held that the words "actually used up"
qualifies the word "packages". Hence the expression is not

required to be interpreted with reference to the user by the
assessee. It has been indicated by the Hi gh Court that the
cylinders in fact, after the sale, were put to use by the
Refinery and such cylinders filled up with gas were sent to
the appel |l ant-Conpany which in its turn distributed the sane
to the consuners. Since the cylinders were actually used up
in the trade both by the Refinery and by the appellant-
Conpany after the sale, it cannot be held that the cylinders
were "actually used up". Hence, the claimfor deduction of
Rs 27,43,807 as a revenue expenditure under Rule 5 of the
Income Tax Rules, 1962 read with itemM2)(2)(d)(i) of Part
1 of Appendix 1 to the rules was inadm ssible and reference
on this question nust be answered agai nst the assessee.

13. M J. Ramanurti |earned Seni or Advocate appearing for the
respondent has submitted that the Appellate Tribunal has
found as a fact that the gas cylinders are returnable
packages. Hence, the schedule entry M2)(2)(d)(i) of
Appendix 1 is applicable. Such schedule refers only to cost
and not loss. As the cylinders were not "actually used up"
for reasons indicated by the H gh Court, the assessee was
not entitled to any benefit of this entry. M Ramanurti has
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al so urged that where entry M2)(2)(d)(i) of Appendix 1 to
the rules is applicable, Section 32(1)(iii) of the I|ncone
Tax Act does not apply. Even assuming that Section
32(1)(iii) applies, the Tribunal has not found any fact
relating to witten dowmn value. Witten down value being a
guestion of fact nust be found on consideration of relevant
mat eri al s. The Tribunal has not dealt with this issue and
the question therefore did not arise for consideration. M
Ramanmurti has al so submitted that in any event, as rightly
poi nted out by the H gh Court, the assessee is not entitled
to claim any benefit wunder Section 32(1)(iii) as the
assessee has not witten off the deficiency in its books of
account. Such witing down is a condition which is required
to be satisfied. M Ramanurti in this connection has
referred to a decision of Madras High Court in S. Rajagopal a
Vandayar v. CIT2'" which according to M Ramamurti has taken
into considerationearlier decisions including the decision
of this Court in CIT v. National Syndicate3 and Board s
circul ars, M Ramanurti has al so submitted that anendnent
of Secti'on34(3)(a) regardi ng developnent rebate reserves
being ef fective fromApril 1, 1962, the assessee’s claimfor
such rebate was not at all entertainable. He has therefore,
submitted that there i's no occasion to

2 (1990) 184 | TR 450

3 41 I TR 225:(1961)2 SCR 229

245

interfere with the decision of the Hi gh Court and the appea
shoul d be di smi ssed.

14. After giving our careful consideration to the matter,
we approve the decision of the High Court which has already

been indicated in sone detail. In our view, the cylinders
in question did not satisfy a case of ~returnabl e packages
"actually wused wup". It also appears to us that the High

Court has held, for good reasons, that the assessee  could
not cl ai many deduction under Section 32(1)(iii) of the Act
and a claimon account of devel opnent reserve under | Section
34(3)(a) of the Act was al so inadmi ssible for the reasons
i ndi cat ed by t he Hi gh Court. In t he af oresai d
circunstances, this appeal fails and is dismssed w'thout,
however, any order as to costs.




