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ACT:

Def ence of I ndi-a Rul es, 1963- Rul e 126( 2) - Whet her
permts seizure of docunents.

I ndi an Custons Act, 1962 s. 2 (34) -'Proper officer’ wthin
the neaning of section whether includes Collector of
Cust ons- Section 105, power to search under, whether a_ power
to search particular docunments only-"secreted , | neaning
of --Section 110(3), seizure of documents under-Docunents
whether can be seized froma person in legal and not
physi cal possession

HEADNOTE
Searches were carried out in the appellants’ prem ses by the
Superintendent of Custonms and Central Excise Nagpur. The

authority to search was given by the Assistant Col lector ~ of
Custons and Central Excise Nagpur under Rule 126 -L(2) of the
Def ence of India Rules, 1963 for the purpose of seizing gold
held in contravention of the Rules and also  connected
docunents. The docunents seized during the search were re-
tained by the Superintendent at Nagpur for 8 days and  were
t hen sent to Delhi tenporarily for the pur pose of
translation by the Departnental Hindi Oficer. Wiile the
docunents were at Del hi the Collector of Customs Nagpur on
Septenber 6, 1963 made an order of seizure under s. 110(3)
of the Customs Act purporting to seize the aforesaid
docunents from the possession of the Superintendent. On
Septenber 11, 1963, the Collector nmade another sinilar order
purporting to seize the said docunents from the Assistant
Col l ector to whom he believed, they had been transferred by
the Superintendent. The appellants challenged inter alia
the legality of the seizure of the docunments by the
Superintendent and the orders of seizure nmade by the
Col l ector, before the High Court. Their wit petitions
havi ng been dism ssed they appealed to this Court by specia
| eave.

The questions that came up for consideration were : (1)
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Whet her the officer authorised under Rule 126L(2) could
sei ze docunents by exercising his additional powers under
Rul e 156. (2) Wether the Collector of Custons was a ' proper
officer’ for the purpose of ordering seizure of docunents
under s. 110(3) of the Customs Act. (3) Wiether the order
under s. 110(3) was legally effective in view of the fact
that the docunments in question were not in the physica
possessi on of the Superintendent or the Assistant Collector
of Central Excise. (4) Wuether the power under s. 105 of the
Customs Act was a general power or a power to seize only
specified documents. (5) Wether the docunments in question
could be said to have been ’secreted’ wi thin the nmeaning of
s. 105.

HELD : (i) The power granted under Rule 156 is an ancillary
or i ncidental power ~for making effective seizure of
suspected gold. 1In other words the power granted under Rule
156 is the power to take such action as nay be necessary for
sei zing prohibited gold, and does not include the power of
sei zure of docunents which is not an ancillary or incidenta
power . Thi's view is borne out by the Seventh Amendnent of
the Defence of India Rules on June 24, 1963. by this
arsenates power to

992

sei ze docunents has been expressly conferred under Rule
126L(1) and (3) without conferring simlar power under Rule
126L(2). The Super. /i ntendent of Central Excise, could not
therefore seize the docunents b) authority given under the
said Rule. [997 (G

(ii) However the appellants were not entitled to the grant
of a wit because there was avalid order for seizure of
the docunents on Septenber 11, 1963 hy the Col | ect or
of . Custons under s. 110(3) of the Custons Act. Under the
sai d Sub-section docunments relevant to the proceedi ngs under
the Act can be seized by the 'proper officer’. [999 (

(iii) A Collector of Central Excise is a ' proper
officer” within the neaning of . s. 2(34) of the Customs @ Act.
[ 1000 E]

(iv) The fact that on Septenmber 6 and 11, 1963, when the two
orders wunder s. 110(3) were passed the goods were in’  Del hi

and not in the physical possession of the —officers from
whose possession they were purported to be seized did not
affect the validity of the orders. Though the docunents had
been sent to Del hi, the Superintendent of Excise was ~still,
in | egal possession of themfor he had the right to contro

the wuse of the docunents and to excl ude persons who should
or should not have access to the docunents. The |ega

position is that at Del hi the docunments were.in ~possession
of a bailer for the [imted purpose of examnation and
translation of the docunents but the | egal possession was
still with the Superintendent. [1000 H 1001 B]

Ancona Vv. Rogers, (1876) 1 Ex.D.285 and United States of
Anerica v. Dollfus Meg it Conpagnie S. A and Bank of
Engl and [1952] 1 Al ER 572, relied on.

From the above it would follow that the Collector by his
order of seizure dated Septenber 6, 1963 or Septenber 11

1963 coul d transfer the | egal possession of the docunents to
hi nsel f. The | egal effect of the order of seizure made by
the Collector was the transfer of the |legal possession of
the documents from the Superintendent or the Assistant
Collector. to the Collector. Such a change of possession
need not necessarily involve physical transfer of possession
if it was not possible at that stage, but as a natter of |aw
on and fromthe date of seizure the Collector exercised the
full incidents of possession over the docunments. The fact
that the docunments were retained at Delhi for a specific
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purpose wll not affect the legality of the order of
sei zure. [1001 F-H

G an Chand v. State of Punjab, [1962] Supp. 1 S.C.R 364 and
Vinter v. Hind, (1882) 10 Q B. 62, distinguished

(v), It cannot be said that the docunents have not been
"secreted wthin the meaning of s. 105 of the Customs Act
unl ess they are hidden or concealed. |In the context of the

section the word neans 'docunents which are not kept in the
normal or usual place’ or it nay even nean 'docunents or
things which are likely to be secreted’; in other words
docunents or things which a person is likely to keep out of
the way or to put in a place where the officer of the |aw
cannot find it. [1005 F-Q

The power to search granted under s. 105 of the Custons Act
is a power of general search.and it is not necessary for its
exerci se that the authorisation should specify the docunments
for which search is to be made:. But it is essential that
before ~this power is exercised the prelimnary conditions
required by the section nust be strictly satisfied that is,
the officer concerned nmust have reason to believe that any
document s or -thi ngs which-in his opinion are relevant for
any proceeding under -the Act are secreted in the place
searched. [1006 G F]

993

JUDGVENT:
ClVIL APPELLATE JURI'SDI CTION : Civil Appeals Nos. 677 to 680
of 1965.
Appeal s fromthe judgnent and orders dated February 24, 25,
1964 of the Bonmbay Hi gh Court (Nagpur -~ Bench) in  Specia
Cvil Applications Nos. 437, 448, 449 and 490 of 1963.
G S. Pathak, G L. Sanghi, K _~ Srinivasamurthy, O C
Mat hur, Ravinder Narain and J. B. Dadachanji, for the
appel | ant s.
S. V. Qupte, Solicitor-General, N S. Bindra and B. R G
K. Achar, for the respondents.
The Judgnent of the Court was delivered by
RAMASWAM J. These appeal s are brought by a certificate from
the judgnent of the High Court of Judicature -at Bomnbay
(Nagpur Bench) dated February 25, 1964 in Special GCivi
Applications nos. 437, 448, 459 and 490 of 1963 wherein the
respective appellants challenged the search and seizures
carried out by the respondents at the ~residential-cum
busi ness prem ses of the appellants in exercise of the power
derived from Rule 126 L (2) of the Difence of India
(Amendrent) Rul es 1963 (hereinafter called the ' Gold Contro
Rules’) and ss. 105 and 110 of the Custons, Act /1962
(hereinafter called the 'Custons Act’).
Cvil Appeal No. 678 of 1965
Thi s appeal arises out of Special Civil Application no. 490
of 1963 which relates to the search and seizure of the
prem ses of Sri Durga Prasad on August 19, 1963 and August
20, 1963. The authorisation was granted by the 1st
respondent - Assi st ant Col l ector of Custons and Centra
Exci se, Nagpur-to the second Respondent- Superintendent of
Custonms and Central Excise -- on August 19, 1963 to search
the appellant’s preni ses "Shreeram Bhawan" and to seize and
take possession of all gold, gold ornaments etc. which were
bel i eved to have been kept in contravention of Gold Contro
Rul es and al so account books and docunent s. The
aut horisation was granted under Rule 126 L (2) of the Def-
ence of India (Amendnent) Rules 1963 and reads as foll ows:
"TO Shri S. H Joshi
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Superi nt endent of Custons
and Central Excise, Nagpur
Whereas information has been laid before ne

and

on due inquiry thereupon |I have been led to
bel i eve%

that the prem ses/vaults/|ockers speci fied
bel ow and

994

said to be in possession and control of Shri
R B. Shri RamDurga Prasad are wused for
st or age of CGol d/ ol d or nanent s in
contraventiion of the provisions of the Gold
Control Rul es;

Details ~of premses/vaults/lockers to be
sear ched. Shri Ram Bhavan and premn ses,
appurtenance thereto including offices, out-
houses, etc. Randaspeth, Nagpur
This i's to authorise and require you to enter
the said premses with such assistance as
shall be required, and to use, if necessary,
reasonabl e force for that purpose, and to
search every part of the said prem ses and to
sei ze  and - take possession of all gold/gold
ornaments along with the receptacle, container
or covering thereof which you may reasonably
believe to be kept in-contravention of the
Gold' Control Rules and also of such books of
accounts, return or any other docunents, as
you nmay reasonably believe to be  connected
with any contravention of Gold Control Rules,
and forthwith report to this office regarding
the seizure nmade, returning this order, wth
an endorsenent certifying what you bad done
under it inmediately upon its execution.

G ven under my hand and seal of this office
this N neteenth day of August 1963.
Seal of Ofice. Sd. Krishan Dev;

19-8-63,
Assi stant Col | ector of
Customs and Central Excise,

Nagpur . "
Having taken possession of the docunents,
respondent no. 2 retained those docunments  at
Nagpur for about 8 days. Thereafter the
documents were sent to Del hi temporarily for
proper translation by the Departnental Hi nd
Oficer. VWil e the docunents were at Del hi,
the 3rd respondent viz., the Collector of
Custons Nagpur, nmade an order of seizure under
S. 110(3) of the Custons Act. The “order of
sei zure dated Septenber 6, 1963 states
"Whereas information has been received  that
the undernenti oned docunents are in the
custody of Shri S.

H. Joshi, Superintendent of Central Exci se,
Nagpur :
1. Nacpur ki Juni Rokad Bahi Hisab Babhi

Shri Nagpur ki 24-7-58 to 28-10-59 (in Hindi)
pages 1 to 96;

2. Shri Rokad Bahi Nagpur (in Hindi) pages
1to 27;

995

3. Rokad- Bhur anmal j i Agrawal (in Hi ndi)

pages 1 to 78;
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4, Shri Khata Bahi Bhai Bhuramalji Agrawa
Sanvat 2000-2001, 2005-2006 (in Hindi) pages 1
to 53;

5. Partners Shrix Du Group H sab Bahi-upto
3-5-59 (in Hndi) pages 1 to 45;

6. Shri Khata Bahi - Bhai Bhuramal ji Agrawal -
Sanvat 2006-7 to 2012 (in Hindi) pages 1 to
57,

7. Hi sab (bahi)-Partners-G X F Group upto
3-5-59 (in Hindi) pages 1 to 20;

8. On - P. Ankada Bahi (in Hndi) pages 1 to
25;

9. Ankada (Bahi) Bonbay Nagpur (in Hindi)

pages 1 to 10;
10. Shri~ Jaipur Ki Hsab Bahi (in Hindi)
pages 1 to101; (loose papers) and 1 to 39
(regul ar pages);
11: C-N. A 1956,58 (A/c Book in English)
pages-1 to 101;
12. Account Book similar to no. Il above
(in English) back cardboard cover nissing
pages 1 to 129;
13. June Shan Jakhiranji Bhagwandasji pages
1 to 2 |oose pages. Pages 1 to 71 reqgular
pages; 3-11-56 to 2-5-59;--Total thirteen
exerci se book type account books;
14. Ei ght bunches of |1 oose sheets stitched
together containing sheets as detailed below
Bunch ‘no. 1 containing sheets 5 : Bunch no. 2
contai ning sheets 6 : Bunch no. 3 containing
sheets 4: Bunch no. 4 containing sheets 5
Bunch no. 5 containing sheets 4 : Bunch no. 6
containing sheets 2; Bunch no. 7 containing
sheets 2 : Bunch no. 8 containing sheets 3;
15. Loose papers 25 sheets (including snal
chits) recovered from Shriram Bhawan, Nagpur
and whereas | am of (the opinion that the said
documents are useful for and relevant to the
proceedi ngs under Custons Act 1962 (Act 52 of
1962) 1, Shri Tilak Raj, the Collector of
Central Excise, having been enpowered
as Coll ector of Custons under Notification no.
GSR 214 dated 1-2-1963 of the Governnment of
India in this behalf in exercise of the said
power s hereby order that the af oresaid
documents shall be seized."
996
Respondent no. 3 nade a second order of seizure dated
Septenber 11, 1963 with regard to the sane  docunents.
Respondent no. 3 has explained that he had to make the
second order of seizure dated Septenber 11, 1963 because he
was, at first, under the inpression that the docurments were
under the custody of respondent no. 2, but Ilater on he
earnt that respondent no. 2 had already nmade over the
docunents to the «custody or Sri Krishan Dev, Assistant
Col I ector of Central Excise, Nagpur.
It is contended by M. Pathak on behalf of the appellants
that the order of search and seizure dated August 19, 1963
was illegal because the Excise authorities had no power to
sei ze documents under Rule 126 L (2) of the Defence of India
(Anendrent) Rul es 1963 which states :

"126L. Power of entry, search, seizure, to
obtain information and to take sanples. -
(L) .

(2) Any person authorised by the Centra
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Government by witing in this behalf may-

(a) enter and search any prem ses, not being
a refinery or establishnent referred to in
subrule (1), vaults, lockers or any other
pl ace whet her above or bel ow ground-,"

(b) seize any gold in respect of which he
suspects that any provision of this Part has
been, or is being, or is about to be contra-
vened, along wth the package, covering or
receptacle, if any, in which such gold is
f ound and thereafter take al | neasur es
necessary for their safe custody.

It is contended for the appellants that the
Rul e only gives authority to seize any gold in
respect of which there is suspicion of
contravention of the Gold Control Rules along
wi t h-t he package, covering or receptacle, but
there is no provision in the Rule for search
or seizure of any docunents. On behalf of the
respondents the Solicitor-General relied upon
the provisions of Rule 156 which is to the
fol |l owi ng ef fect

"156. Powers to give effect to rules, orders,
etc. -

(1) Any authority, officer or person who is
emPowered by or in pursuance of the Defence of
997

India ' Odinance, 1962, or any of these Rules
to make any order, or to exercise any other
power nmmy, in-addition to any other action
prescri bed by or under these Rul es, take, or
cause to be taken, such-steps  and use, or

cause to be used, such force as may,  in the
opi nion of such authority, officer or | person

be reasonabl.y necessary for securing
conpl i ance wi th, or for preventing or

rectifying any contravention of, such order
or for the effective exercise of such power.
(2) Wher e in respect of any of t he
provi si ons of these Rules there is no
authority, officer or person enpowered to take
action under sub-rule (1), the Central or the
State Government nmmy take, or cause to be
taken, such steps and use, or cause to- be
used, such force as may, in the -opinion of
that Governnent be reasonably necessary for
securing conpliance wth, or preventing or
rectifying any breach of, such provision.

(3) For the avoi dance of doubt, it is hereby
declared that the power to take steps /under
sub-rule (1) or under sub-rule (2)-includes
the power to enter upon any |land or | other
property whatsoever. "

It was subnmitted that the Superintendent - of
Custonms and Central Excise was an officer
enpower ed by the Central Gover nirent to
exercise the power under Rule 126 L (2) and
under Rule 156 the Superintendent had the
addi ti onal power to take or cause to be taken
such steps as may be reasonably necessary for
the effective exercise of such power. The
argunent was stressed that under Rule 156 the
Superintendent had the power to seize docu-
ments for the purpose of investigating whether
the gold which was seized was gold in respect
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of which any provision of Part XIIA had been
contravened. W do not think there is any
justification for this argunent. The power
granted to the authority enmpowered under Rule
156 is an ancillary or incidental power for
maki ng effective seizure of suspected gold.
In other words, the power granted under Rule
156 is the power to take such action as may be
necessary for seizing the gold and does not
include the power of seizure of documents
which 1is not an ancillary but an independent

power . The view that we have taken is borne
out by the
998

Seventh _Anendnent of the Defence of India
Rul es made on ' June 24, 1963. Before the
amendment , Rule 126 L read as foll ows

"126L. Power of entry, search, seizure, to
obtain information and to take sanples. -

(1) Any person authorised by the Board by
witing in this behal f may-

(a) enter and search any refinery of which
the refiner, or the establishment of a
deal er who, is |icensed under this Part;

(b) / seize any gold in respect of which he
suspect's that any provision of this Part has
been, 'or is being, or is -about to be,
contravened, along withthe package, covering
or receptacle, if-any, in which such gold is
f ound and thereafter take al | nmeasur es
necessary for their safe custody.

(2) Any person authorised by the  Centra
CGovernment by witing in this behalf may-
(a) enter and-search any prem ses, not being
a refinery or establishment referred to in
sub-rule (1), wvaults, |lockers or any other
" Pl ace whet her above or bel ow ground;
(b) seize any gold in respect of ‘which he
suspects that any provision of this Part has
been, or is being, or is -about to be
contravened, along with the package,  covering
or receptacle, if any, in which such gold is
f ound and thereafter take al | nmeasur es
necessary for their safe custody.
After the Seventh Amendment the follow ng
clause was inserted after cl. (b) in sub-r
(1) :
"(c) seize any books of account, return or any
ot her docunment relating to any gold in respect
of which he suspects that any provision of
this Part has been, or is being, or“is about
to be, contravened and thereafter take al
nmeasures necessary for their safe custody."”
By the sane anmendnent the follow ng sub-rule
was inserted after sub-rule (2):

"(3) Any officer authorised by the Board by witing in this

behal f may search any person if that officer

999

has reason to believe that such person has secreted about

hi s person-

(a) any gold in respect of which such officer suspects that

any provision of this Part has been, or is being, or is

about to be, contravened,

(b) any document relating to such gold."

It is inportant to notice that Rule 126 L (2) has not been
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anmended by the Seventh Anendnent and there is no provision
in this sub-rule for such a seizure of any docunent. We

are, therefore, of the opinion that respondent no. 1 had no
authority under Rule 126 L (2) of the Defence of India Rules
to order respondent no. 2 to seize and take possession of
the docunents in the prem ses of the appellant.
The appellants will not however be entitled to the relief of
rant of a wit, because we are of the opinion that there is
a valid order of seizure of the same docunents on Septenber
11, 1963 by the Collector of Custons under s. 110(3) of the
Customs Act. Section 1 1 0 of the Custonms Act states
"110.(1) If the proper officer has reason to

bel i eve that any goods are liable to
confiscation under this Act, he may seize such
goods:

Provided that where it is not practicable to
sei ze any such goods, the proper officer nmay
serve on the owner of the goods an order that
he shall not renpbve, part with, or otherw se
deal with the goods except with the previous
perm ssion of such officer

(2) Where any goods are seized under sub-
section (1) and no notice in respect
thereof isgiven under clause (a) of section
124 /within six nonths of the seizure of the
goods, / the goods shall be returned to the
person from whose possession they were seized

Provided that the aforesaid period of six
nmont hs ~may, on sufficient cause being shown,
be extended by the Collector of Custons for a
peri od not exceedi ng si x _nonths.
(3) The proper officer my seize any
docunents or things which, in his opinion
will be wuseful for, ~or relevant to, any
proceedi ng under this Act.
(4) The person (from whose custody any
docunents are seized under sub-section (3)
shall be entitled to
1000
make copies thereof or take extracts therefrom in the
presence of an officer of custons.”
On this aspect of the case it was, firstly, submtted by the
appel l ant that the Collector of Custons was not a "proper
officer" wthin the nmeaning of the Act and so ~he had no
authority to seize docunents fromthe possession of the
Superintendent or the Assistant Collector, Central Excise.
Ref erence was nmade to S. 2(34)of the Custonms | Act whi ch
states :
"2. (34) 'proper officer’, inrelationto any
functions to be perforned under this Act,
nmeans the officer of custons who is assigned
those functions by the Board or the Collector
of Customns;"
On behalf of the respondents the Solisitor-General relied
upon s. 5(2) of the Custons Act which states that "an
of ficer of custons may exercise the powers and di scharge the
duties conferred or unposed under this Act on any other
of ficer of custons who is subordiante to his".M. Pathak,
however, submitted that s.5(2)has no application to this
case because there is a difference bet ween t he
“functions"on the one hand and "powers and duties" reffered
to in s.5(2) of the Custons Act on the other. W do not
think it is necessary to go into this point because we are
of the viewthat, in any event, the Collector of Custons
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woul d be a "proper officer" inrelation to the functions to
be perforned by the Act, because as a matter of principle
the Collector of Custonms who had assigned the powers of a
"proper officer" to the subordinate officer nust hinself be
deemed to have the powers of a " proper officer"” wunder S
110(3) of the Custons Act. We accordingly reject the
contention of M. Pathak on this point.
It was next submitted on behalf of the appellant that on
both t he dates-Septenber 6, 1963 and Septenber 11, 1963-the
docunents were not in physical possession of respondent no.
2 and there could not be a valid seizure of docunents as
contemplated by S. 110(3) of the Custonms Act. It is the
admtted position that when seizure orders were passed by
the Collector of 'Custonms on e docunments were not in Nagpur
or within the territorial of respondent no. 3. But we do not
accept the argunent- of the appellant that the power of
sei zure must necessarilyinvolve, in every case, the act of
physi cal possession of the person who had a right to seize
the articles.” It i's true that the docunents had been sent
to Del hi ‘by respondent no. 2 for a limted purpose and for a
limted period. But though the docunents were sent to
1001
Del hi, respondent no. 2 was still in |Iegal possession of the
docunents, for he had the right to control the use of the
docunents and to exclude persons who should or should not
have access to the docunents. The legal position is that at
Del hi the docunents were in possession of a bailee for the
l[imted purpose of examnation and translation of the
docunents but the | egal possession was still with respondent
no. 2. The law on this point has been correctly stated by
Mellish, L.J. in Ancona v. Rogers(1l) as follows
PP there is no doubt that a  bailor
who has delivered goods to a bailee 'to Kkeep
them on account of the bailor, may still treat
the goods as beingin his own possession, and
can nmaintain trespass agai nst a wongdoer who
interferes with them It was argued, however,
that this was a nere legal or constructive
possessi on of the goods, and that in the Bills
of Sale Act, the word ’possession’ was used in
a popul ar sense, and neant actual or manua
possessi on. W do not agree wth this
ar gunent . It seens to us that goods which
have been delivered to a bailee to keep for
the bailor, such as a gentleman's pl ate
delivered to his banker, or his furniture

war ehoused at the Pantechnicon, would, in a
popul ar sense, as well as in a |l egal sense, be
said to be still in his possession.”

Thi s passage was approved by Lord Porter in United States of
Arerica v. Dollfus Meg et Conpagnie S.A and  Bank of
Engl and(1) and it was held in that case that where a bailor
can at any noment denmand the return of the object bailed, he
still has | egal possession.

It follows, therefore in this case, that the Collector, by
his order of seizure dated Septenber 6, 1963 or Septenber
11, 1963, could transfer the |Ilegal possession of the
docunents to hinmself. The legal effect of the order of de
Coll ector was the transfer of the |legal possession of the
docunents fromrespondent no. 2 or respondent no. 1 to the
Col l ector. Such a change of possession need not necessarily
involve a physical transfer of possession if it was not
possible at that stage, but as a matter of law on and from
the date of seizure the Collector exercised the ful
incidents of possession over the docurments. The fact that
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the docunents were retained at Delhi for a specific purpose
will not affect the legality of the order of seizure and
was, in law, transfer of possession in respect of these

docunments fromrespondents nos. 1 and 2 to respondent no.
3

(1) [1876], 1 Ex. D. 285, at p. 292. (2) [1952] 1
All. ER 572
1 002

On behalf of the appellants M. Pathak referred to the
decision of this Court in Gan Chand v. The State of
punj ab(1). In that case, the question debated was whether
the presunption under S. 178A of the Sea Custons Act, 1878
would arise in respect of an article which was originally
sei zed by the police and handed over to the authorities of
the Custonms Departnent and was actually with one of them
when it was seized. In this context, this Court observed at
page 373 of the Report
"A ' seizure’ under the authority of |law does
involve a deprivation of possession and not
nerely of custody and so n the police officer
sei zed the goods, the accused | ost possession
whi ch vested in the police. VWhen t hat
possession is transferred, by virtue of the
provi sions contained in s. 180 to the Custons
authorities, there is no fresh seizure under
the Sea Custons Act. It would, therefore,
follow that, having regard to the cir-
cunstances in which the gold cane into the
possession of the Custonms authorities, the
terms of = S. 178A-which requires a seizure
under the ~Act were not sati sfi ed and
consequently that provision cannot be ' avail ed
of to throw the burden of proving that the
gol d was not smuggl ed, on the accused.”
The ratio of that case is of no assistance to t he
appel l ants, for the question at issue in that case was in
regard to burden of proof under S. 178A of the Sea’/ Custons
Act and whether the presunption under that section  would
arise in the special circunstances of the case. M. /Pathak
al so referred to the decision of the Queen’'s Bench in Vinter
v. Hnd (2 ) in which the respondent, a butcher, exposed for
sale part of a cow which had died of disease, and sold the
neat to a custoner, who took it hone for food, and sonme days
afterwards was requested by the appellant, an inspector  of
nui sances, to hand it over to him and it was condemed by a
justice as unfit for the food of man. It was held by the
Queen’s Bench in these circunmstances that the neat was not
"so seized" and condemmed as is prescribed by ss. 116, 117,
of the Public Health Act. 1875, and therefore the respondent
was not liable, as the person to whomthe sane "did bel ong
at the tine of the exposure for sale," to a penalty under S.
117. The decision of this caseis of no help to the
appel l ants because the actual decision turned upon the
| anguage of ss. 116 and 117 of the Public Health Act, 1875
and the respondent was held not liable to the penalty

(1) 1962 Supp.1 R (2) (1882)
10 Q B. 63.
1003

because he was not the person to whomthe nmeat "did belong
at the, time of exposure for sale.”

It was then contended on behalf of the appellants that there
is no material to showthat the documents seized were
rel evant or useful to the proceedi ng under the Custons Act
and in the absence of such naterial the seizure of the
docunents nust be held to be illegal. W do not think there
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is any warrant for this argunent. The orders of the
Col l ector dated Septenber 6, 1963 and Septenber 11, 1963
both state that the Collector was of opinion "that the
documents were useful for and relevant to the proceedings
under the Customs Act, 1962". Respondent no. 2 has also
stated in para 3 of his return that informati on was received
froma reliable source that the appellant had a consi derabl e
quantity of hoarded gold which had not been declared by him
under Rule 126 1 of the Defence of India (Arendnent) Rules,
1963, and for this purpose a raid was made for search of
gold and gold ornaments. Respondent no. 2 has further
stated as follows:
"During this search, | also cane across
certain documents and records which indicated
that the petitioner had acquired considerable
guantity of gold which was far in excess of
t he quantity of gold declared by t he
petitioner and his famly nmenbers in the
decl arations subnmitted by themunder Rule 126
1 of the Defence of India (Arendnent) Rules,
1963. In _addition, I also found docunents
i ndi cating that the petitioner had resorted to
dealings constituting breach of the Custons.
Regul ations and the Regulations under the
Foreign "Exchange Regulation Act punishable
under the Sea Customs Act, 1878 and/or the
Custons Act, 1962. The docunments, note-books
and files which | came-across also indicated
that ‘the petitioner had resorted to under
invoicing  of export of mneral ores to the
extent of  mllions of rupees, large-scale
purchase of gold to the tune of lakhs of
rupees, unauthorised sale of Foreign Exchange
i nvolving |akhs of dollars (U S.) to parties
of whom sone are persons known to be directly
or indirectly i nvol ved in smuggl i ng
activities."
We accordingly hold that thereis sufficient material to
support the information of the Collector of Custons under s.
110(3) of the Customs Act that the documents would be usefu
or relevant to the proceedings under the Act and the
argunent of M. Pathak on this aspect of the case nust be
rej ected.
1004
For the reasons expressed, we hold that the H gh Court was
right in saying that the appellant had nade out no case for
grant of a wit. This appeal accordingly fails and nust be
di sm ssed with costs.
Cvil Appeal No. 677 of 1965
Thi s appeal arises out of Special Civil Application no/ 437
of 1963 relating to the search of the premses  of the
appel | ant Durga Prasad at Tunsar and Nagpur on the basis of
an authorisation dated Septenber 24, 1963 issued by the
Assi stant Coll ector of Custons, Raipur to the Superintendent
of Central Excise at Nagpur under s. 105 of the Custons Act
whi ch reads as foll ows
"Shri H R CGones,
Super i nt endent (Prev.) H Qs., Central
Exci se, Nagpur.
VWereas information has been | aid before ne of
the suspected conmi ssion of the offence under
section 11 read with section 1 1 1 of the
Custons Act 1962 (52 of 1962) and it has been
made to appear that the production of
cont r aband goods and docunent s rel ating
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thereto are essential to the enquiry about to
be made in the suspected of fence.

This is to authodse and require you to search
for the said articles and docunents in the
shop/ of fi ce/ godowns/ residentia
prem ses/ conveyance/ packages belonging to or
on the person of Shri Durgaprasad Saraf Tunsar
and if found, to produce the sane forthwith

before the under si gned returning this
aut hority letter with an endor senent
certifying what you have done under it

i medi ately upon its execution

given under. ny hand and the seal of this

of fice, this 24th day of Septenber, 1963.

Seal of the Integrated

Di vi si onal Ofice,

Central Excise, Raipur.

Sd.

(R N Sen),

Col | ect or,

Custons & Central

Excise : I-D. O

Rai pur: M P."
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It is contended 'on “behalf of the appellant that the
authorisation is not legally valid since there is no
avernent by the Assistant Collector that the docunents were
"secreted". Section 105 of the Customs Act states :

"105. (1) If the -Assistant Collector of

Customs, ~or in any area adjoining. the |and

frontier ~or the coast of India an officer of

custons specially enpowered by nane  in this

behal f by the Board, has reason to believe

that any goods liable to confiscation, or any

docunents or things which in his opinion wll

be useful for or relevant to any proceeding

under this Act, are secreted in any place, he

may aut horise any officer of custons 'to search

or nmay hinself search for such goods, docu-

ments or things.

(2) The provisions of the Code of" Crininal

Procedure, 1898, relating to searches shall

so far as may be, apply to searches under this

section Subject to the nodification that sub-

section (5) of section 165 of the  said Code

shal | have effect as if for t he wor d

"Magi strate", wherever it occurs, ~the words

"Col | ector of Custons"” were substituted.”
According to the appellant the power of seizure under s. 105
of -the Customs Act cannot be exercised unless the Assistant
Col l ector had reason to believe that the documents were
secreted. It was argued that the word "secreted" is used in
s. 105 in the sense of being hidden or conceal ed and unl ess
the officer had reason to believe that any document was  so
conceal ed or hidden, a search could not be made for such a
docunent . We are unable to accept the subnission of the
appel lant as correct. |In our opinion, the word "secreted"
must be understood in the context in which the word is used
in the section. |In that context, it means 'docunments which
are kept not in the normal or usual place with a view to
conceal them or it nay even nean 'docunents or things which

are likely to be secreted ; In other words, docunents or
things which a person is likely to keep out of the way or to
put in a place where the officer of law cannot find it. It

isinthis sense that the word 'secreted’ nmnust be understood
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as it is wused in s. 105 of the Customs Act. In this
connection reference was made by the Solicitor-General to
the affidavits of the Superintendent of Central Excise dated
Oct ober 28, 1963. Para 6 states that "Some of the docunents
were recovered fromthe living apartnents and safe of the
petitioner and also fromthe drawers

1006

of the tables and cabinets utilised by his sons and a search
was made for docunments which nay have been secreted in the
premn ses".

It was further submitted on behalf of the appellant that the
power of search under S. 105 of the Customs Act cannot be
exerci sed unl ess the authorisation specifies a docunent for
whi ch search is to be made.  In other words, it is contended
that the power of search under S. 105 of the Custons Act is
not of general ,character. W do not accept this argunent
as correct. The object of grant of power under S. 105 is
not search for a particular docunment but of docunents or
things' which  may be useful or° necessary for proceedings
ei ther " pending or contenpl ated under the Custons Act. At
that stage it is not possible for the officer to predict or
even to know i n advance what docunments could be found in the
search and which of them may be useful. or necessary for the
pr oceedi ngs. It i's only after the search is mde and
documents found therein are scrutinised that their rel evance
or wutility can be determined. To require, therefore, a
specification or description of the docunents in advance is
to misapprehend the purpose for which the power is granted
for effecting a search under s. 105 of the Custons Act. We
are, therefore, of opinion that the power of search granted
under S. 105 of the Custons Act is a power  of genera

search. But it is essential. that before this power is
exercised, the prelimnary conditions required by t he
section must be strictly satisfied-that is, of ficer

concerned nust have reason to believe that any docunments or
things, which in his opinion are relevant for any proceedi ng
under the Act, are secreted in the place searched. ‘W have
al r eady nentioned the reasons for holding that this
condition has been satisfied in the present case.

For the reasons expressed, we hold that the —appellant has
made out no case for the grant of a wit and this appeal
must be , dism ssed with costs.

Appeal s di sm ssed

1




