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PETI TI ONER
MANQJ @ BHAU & CORS

Vs.

RESPONDENT:
STATE OF MAHARASHTRA

DATE OF JUDGVENT: 08/ 04/ 1999

BENCH
G B. PATTANAIK & M B. SHAH.

The three appell ants, who are accused nos. 1, 2 and
3 respectively, along with 3 others who have not preferred
any appeal were tried by the learned Additional Judge,
Nagpur in Sessions Case No. 70 of 1990 for the offences
puni shabl e under 147, 148 and 302 read wth Section 149
Indian Penal Code on the allegation that they formed an
unl awf ul assenbly and nercil essly assaul ted deceased Raju by
nmeans of gupti, knife, hockey sticks and notor-cycle chain
on account of which Raju succunbed to injuries sustained by
him The |earned Sessions Judge on the basis of the
prosecution evidence convicted all of the under Sections
147, 148 and 302 read with Section 149 I ndi an Penal Code and
sentenced themto suffer RI for one year and to pay a  fine
of Rs. 100/- and, in default of suffer R I for one week and

imprisonnment for life for the conviction under Section 302
read with Section 149 IPCwith the further direction that
the sentences woul d run concurrently. Against the
conviction and sentences two Crim nal Appeal s were
pref erred,; one by the present appellants which was

regi stered as Crimnal Appeal No. 237 of 1991 and the ot her
by the rest 3 accused persons which was registered  as
Crimnal Appeal No.227 of 1991 and both the appeals were
heard and were di sposed of by the common inmpugned judgnent
and the |earned Judges of Bonbay H gh Court, Nagpur Bench

di sm ssed both the appeals and mai ntai ned the conviction and
sentences i nposed upon the accused persons. As. has / been
stated earlier, only 3 of the appellants have preferred the
appeal s whereas other 3 accused persons have not “preferred
any appeal

The prosecution case in nutshell in that the 3
appel l ants are all brothers and the other 3 accused persons
who have not preferred any appeal are their friends. The
appel l ants have their houses in front of the house of
deceased Raj u. The appellants belong to one politica
organi sation called ' Chhatrapati Sena’ and deceased Raju
al so was a nenber of the said organisation. But during the
el ection of Legislative Assenbly in the year 1989 deceased
Raju carried the propaganda for the candi date bel onging to
Congress (lI) and on account of this i nci dent t he
rel ati onship between the accused persons and deceased Raju
was strained. On 18.4.1990 at about 9.00 p.m whil e
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deceased and his parents PW 1 and 8 and one Pitanber were
sitting on the terrace of their house accused nos. 1 to 6
come out of the house of accused no. 4 and went to the
house of one Shrikhande which is infact right in front of
the house of deceased Raju. Al of themthen entered into
the courtyard and abused Raju and challenged him to cone
down to the courtyard. When Raj u cane down, Accused no. 4
caught hold of the right hand of deceased and dragged him
outside the courtyard whereafter all of themtogether took
himto the front house of Shrikhande. Accused no.1 was
holding a GCupti, accused no 2 was holding a stick and
accused no.3 was holding a nmotorcycle chain while accused
no.4 was having a hockey stick and accused nos. 5 and 6
were having knife with them As per the prosecution case
the accused persons surrounded deceased Raju and assaulted
himby giving blows with the  weapons in their hands on
account of which Raju fell down on the ground but
notw t hstanding “the same the accused persons continued
inflicting blows on himas a result of which he died on the
spot. It is also the prosecution case that PW 1 and 8
foll owed Raju and when PW8 requested the accused persons
not to assault Raju she was pushed aside. After the accused
persons left the scene of _occurrence the parents of the
deceased cried for help when people from the village
gat hered and then father of the deceased, PW went to the
Policy Station and,  lodged a report which was treated as
First Information Report - Exhibit 21. The police then
registered the case and started .investigation and after
conpl etion of investigation submtted the chargesheet. The
case was then commtted to the Court of Sessions and the
accused persons were tried, as already stated. The
postrmortem report Exhibit - 27 and the evidence of the
doct or who conducted the autopsy over~ the dead body PW2
indicate that the deceased had as many as 17 externa

injuries and injuries nos. 1,2 and 3 were sufficient in the
ordi nary course of nature to cause  death individually or
col l ectively. The injuries were ante-nortem in nature.

Thi s concl usion of the | earned Sessions Judge, as  affirned
by the H gh Court has not been assailed before us in this
appeal. CQut of the three eye witnesses PW 1, 8 and 12
| ear ned Addi ti onal Sessi ons Judge relied upon their
testinony and cane to the conclusion that —the prosecution
case as against the accused persons have been proved beyond
reasonabl e doubt . On appeal the H gh Court, however,

di sbelieved the evidence of PW2 on a finding that his
presence at the scene of occurrence itself was doubtful but
the conviction and sentences passed by the | earned Sessions
Judge was affirmed relying upon the testinmony of the two
ot her eye witnesses nanely, PW 1 and 8.

M. UR Lalit, the learned Senior- counse
appearing for the appellants vehenently argued that the two
eye Wi t nesses have made so nuch of enbellishnents,
exaggeration and padding to their statements recorded under
Section 161 Cr.P.C. that it is difficult for a Court of law
to rely on such testinony and the Sessions Judge and the
Hi gh Court conmitted serious error in relying upon such
untrustworthy testinmony to base the conviction. M. Lalit
further contended that very foundation of the prosecution
case as unfolded in the First Information Report given by
PW having failed the superstructure, as unfol ded by the two
eye witnesses also nmust fail and it is highly unsafe to rely
on the testinony of these two eye witnesses only, so far as
the alleged assault by the accused persons on the deceased
Raju is concerned in as much as the entire evidence is only
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chaff and no grain therein. M. Lalit also submtted that
on reading of the evidence of PW 1 and 8 it would appear
that both of them were not present at the scene of
occurrence and therefore, they could not have been relied
upon as eye W tnesses.

The | ear ned counsel appeari ng for the
respondent-State on the other hand urged that the alleged
enbel | i shnent and exaggeration pointed out by M. Lalit,
| earned seni or counsel appearing for the appellants do not
relate to the substratum of the prosecution case, and
therefore, the Courts below were justified in relying upon
the testimbny of the aforesaid two witnesses in conmng to
the conclusion that it is the accused persons who assaulted
the deceased with the respective weapons on their hands and
this fact is corroborated by the nedical evidence indicating
the presence of injuries on the deceased which could be
caused by the weapons which were found to be in the hands of

the accused persons. According to the | earned counsel for
the respondent there is no justification in the comrent of
M. Lalit that the presence of these two w tnesses have
becone doubtful. In view of the respective contentions of

the Ilearned counsel ~ appearing for the parties we think it
appropriate to examne the evidence of the two eye wi tnesses
on whose evidence the conviction of the appellants is based
Odinarily this Court does not reappreciate the evidence
when two courts have al ready scanned and believed the sane.
But on going through the om ssions and exaggerations from
their earlier version we thought it fit to scrutinise the
evidence of the aforesaid two witnesses to find out whether
the so-called exaggerations and enmbel I'i shnent s really
pertain to the basic prosecution case so that the entire
evi dence has to be discarded as being untrustworthy or the
court would be justified in enmbarking upon an enquiry for
the purpose of separating chaff fromthe grain and accept
the grain to base the conviction. PW |odged the report at
the Police Station at 9.30 p.m  on 18.4.90 inti mating about
the occurrence that took place at 9.00 p.m and the
di stance between the Police Station and the place of
occurrence is 3 Kns. Thus the information to-the Police has
been given with utnmost pronptitude. In the Fi rst
Information itself the names of the 3 appellants had been
given as the nenbers of the unlawful assenbly who assaulted
the deceased Raju with different weapons in their hands.” A
graphi c picture has been indicated as to how the accused
persons called Raju and after Raju came down dragged hi m and
surrounded him and thereafter assaulted him_ 1In course of
the argunent M. Lalit, |earned senior counsel' had urged
that the FIR is rather sketchy and vivid account of the
i nci dent has not been stated therein. But it is too well
settled that the First Information Report need not be an
encycl opedi a of the evidence and what is required to be
stated is the basic prosecution case. Judged fromt hat
stand point no grievance can be nade in respect of the First
Informati on Report that was given by PW.

According to PW, who is the father of the deceased,
the 3 appellants accused nos. 1,2 and 3 were residing in
front of his house and he knew themfully well. Wile the
deceased Raju, PW and PW8 were sitting on their terrace
accused persons entered the courtyard of their house and
then called Raju to come down. Wen Raju canme down fromthe
terrace to the courtyard then all the accused persons
surrounded him dragged him to the place in front of the
house of Shrikhande and accused no. 1 was holding gupti in
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his hand while accused nos. 2 and 3 were hol ding a hockey
stick and notorcycle chain respectively. According to the
witness all the accused persons including the 3 who have not
preferred any appeal started giving blows on Raju with their
respective weapons and even after Raju fell down sone bl ows
were further given. It is his further evidence that when
nother of the deceased PW8 intervened accused no. 1l caught
hol d of her and pushed her aside. Though this wtness has
indicated that accused no.l1 dealt 4 or 5 blows of gupti on
the person of Raju but had not stated any specific overt act
to have been commtted by accused nos.2 and 3 apart fromthe
general statement that all accused persons surrounded and
assaul t ed. In other words that accused nos.2 and had given
bl ows on the deceased by means of cycle chain and stick has
not been stated by the wtness even in the chief
exam nation. In the cross-exami nation it has been elicited
that he had gone on foot to lodge the report after he had
visited the scene of occurrence and on this statement M.
Lalit wanted to urge that he was not present at the scene of
occurrence and reached there later. But this is belied by
the very next sentence stated by the w tness. It is not
true that | have not witnessed the incident." The defence
had elicited from this wtness certain om ssi ons as
indicated in paragraph 13 of his evidence which is to the
ef fect that he had not stated before the police that accused
nos. 1 to 6 had cone out of the house of accused no.4 and
that they had cone out and then entered his courtyard and
the explanation offered was that he was not .in a proper
frame of mnd. The further omi ssion brought out fromthe
witness is that he had not stated before the police that
accused nos. 1, 4, 5 and 6 abused Raju by nother and sister
and also that accused no. 4 caught hold of right hand of

Raju and dragged him and all the ~accused persons then
surrounded him as | was then frightened. He had also not
stated before the police that accused no.4 had dealt a' bl ow
of hockey stick on Raju s head. He had al so not stated

before the police that Lakhm bai P8 had pl aced hersel f over
the body of Raju and told the accused not to assault / Raju.
It has been elicited in his cross-exam nationthat he had
not stated before the police that accused no.4 had given a
threat that iif an evidence is given in the Court then he

will be nurdered. 1t was al so brought out that he omtted
to say that the tube light was burning in front of his
house. Considering these omissions from the earlier

statemrent as confronted to the wtness. we are not in a
position to appreciate the contention of M. Lalit that his
entire evidence should be disbelieved, particularly when
there has been no material omssion so far as the role
pl ayed by accused no,1 is concerned, that he had a gupti in
his hand and assaulted Raju by neans of gupti by given 4 or
5 blows. The nature of injuries found on deceased Raju and
the nedical evidence of the doctor fully corroborates the
oral evidence of PWM so far as the role ascribed to accused
no.1l. As has been stated earlier so far as role ascribed to
accused 2 and 3 are concerned the witness has not given any
definite overt acts excepting making the general version
that all accused surrounded and assaulted. In this view of
the matter though the evidence of this wtness does not
assist the prosecution in bringing home the charge agai nst
accused nos.2 and 3 but so far as accused no.1 is concerned
the prosecution case can be said to have been proved beyond
reasonabl e doubt on the basis of the evidence of PW.

Coming now to the evidence of PWB, she also apart
from stating in her evidence in chief that accused no.3 had
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an iron chain, accused no.2 had a stick in his hand, while
indicating the blows given by each of the accused persons
she stated that accused nos. 2 and 3 had dealt stick blows
on the person of Raju. This actually contradicts her
evi dence that accused no.3 had an iron chain in his hand.
So far as accused no.1 is concerned, she corroborates PW by
stating that accused no.1 started giving gupti blows on the
deceased Raju. The omi ssions fromher earlier statenent to
the police which had been confronted to her that she had not
stated before the police that she herself and her husband
and Raju were sitting on the terrace and she had stated
before the police that her husband had reached there after
accused had ran away, on the basis of the aforesaid materia
M. Lalit had urged that PW cannot be said to be an eye
witness to the occurrence. W are unable to appreciate this
argunent in as much as reading the evidence as a whole it
cannot be said that PW reached the scene of occurrence only
after the entire occurrence was over. So far as accused
no.1l giving gupti- blows on the deceased there has been no
enbel | i shnent and no exaggeration nade by this wtness in
her earliest statenent to the police. But though in the
Court she had stated that accused no.3 had an iron chain she
had not stated so in her statement to the police and that
was duly confronted to her. Even she had not stated that
accused no.2 had a/'stick in his hand and that was also
confronted to her. /Having exam ned the aforesaid om ssions
we have no hesitation to conme to the  conclusion that the
role ascribed by this wtness tothe accused no.1 fully
corroborates the evidence of PW and there is no reason why
the statement of the aforesaid two witnesses shall not be
relied upon. Wich have been relied upon by two courts of
fact. On the aforesaid basis we agree with the concl usion
of the two courts bel ow that accused no.1 holding a gupti in
hi s hand, dealt several blows on the deceased Raju  as a
result of which Raju ultimtely died. But so far as two
ot her accused, nanely, accused nos. 2 and 3 are concerned,
we are of the considered opinion on going through the
evi dence of aforesaid two eye witnesses PW 1 and 8, that
prosecution case as against the said two appel l'ants cannot
be said to have been proved beyond reasonable doubt.
Excepting bald, vague and general staterment that all the
accused surrounded and assaul ted, while ascribing positive
role to different accused persons and how nmany bl ows have
been given, but so far as accused nos. 2 and 3 are
concerned, there has been no whisper by either PW and PV8
and even PW8 in her earliest statement to the police had not
stated that accused nos. 2 and 3 were having a ~stick and
cycle chain in their hands. In this state of affairs it
woul d be unsafe to convict appellants nos. 2. .and 3 by
taking recourse to Section 149 |IPC as necessary ingredients
to attract the said Section as against accused nos. - 2 and 3
are totally absent. W have not discussed the role played
by those accused persons who have not preferred any appeal
but suffice it to say the eye wtnesses have ascribed
positive role to those non-appealing persons as to how they
have gi ven bl ows on deceased Raj u.

In the aforesaid premi ses, we acquit accused nos. 2
and 3 of the charges |levelled against them and direct that
they shall be set with liberty forthwith unless required in
any other case. But so far as accused no. 1 is concerned, he
is convicted alongwi th non-appealing accused persons under
Section 302/34 I PC and their sentence of inprisonnent for
life is affirmed. The appeal is thus partly all owed.
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