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ACT:

State Financial® Corporations Act, 1951

Section 29-Uttar Pradesh State Financial Corporation-
Loan to industrial concern-Default in paynent of | oan-Power
of Corporation to take possession and sell ~ the nortgaged
property-Qui delines for exercising powers under section 29
i ssued.

Fi nanci al Cor poration-Loan to i ndustri al concern
agai nst hypot hecated property-Default in paynment of |oan by
debtor- Corporation’s refusal to rel ease hypotheca to debtor
for private sale for repaynent of debt-Taking possession of
property by Corporation and sale by invitation of | tenders
wi t hout notice or opportunity to debtor-Corporation s action
held contrary to Section 24-Saleheld vitiated and not
bi ndi ng on debtor-Held Corporation is an instrunentality of
State-It is bound to act fairly and reasonably in selling
t he property of debtor-Section. 29 does not excl ude
principles of natural justice.

Section 24-State Financial Corporation are extended
arms of Welfare State-Their approach should be public
oriented-Board should discharge its functions on business
principl es.

Wyrds and Phrases.

‘ Busi ness’ - Meani ng of.

HEADNOTE:

The appell ant was owner of two plots. In one- of the
plots a rice mll was constructed by the partnership in
which he was a nanaging partner. For taking a |loan he
hypot hecated the mll and the plots with U P. Financia
Corporation which sanctioned a |oan of Rs. 4,28,000, but
di shursed only Rs. 3,78,660 to him Due to non-cooperation
of other partners, lack of working capital and failure of
the Financial Corporation to release the balance 1oan the
mll landed into a rough weather. Consequently

617
defaults were commtted in repaynment of |loan. The appell ant
requested the Corporation to rel ease the vacant hypot hecat ed
plot to enable himto negotiate for private sale to pay off
his debt and also stated that he was ready and willing to
pay the outstandi ng anount of Rs. 5,03,165 towards principa
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and interest in full satisfaction under "one tine settlenent

scheme". The Corporation rejected his request and
exerci si ng its power under section 29 of the State
Fi nanci al Corporations Act, 1951 took possession of the
hypot heca, invited tenders for its sale and w thout giving

any notice or opportunity to the appellant accepted the
tender of Rs. 2,55,000 given by respondents 3 to 5.
Pursuant to the sale the 3rd respondent took possession of
the property and invested a |arge suns for the inprovenent
of the mll. The appellant filed a wit petition in the
H gh Court which was dism ssed. Against the decision of the
H gh Court the appellant filed an appeal in this Court.

Al'l owi ng the appeal, this Court,

HELD : 1. Section 29 of the State Financial Corporations
Act confers very w de power on the Corporation to ensure
pronmpt paynment by arming it wth effective neasure to
realise the arrears. Every wi de power, the exercise of which
has far reaching repercussion, has inherent limtation on
it. It should be exercised to effectuate the purpose of the
Act. [629D-E]

1.1. The Corporation has been given statutory right to
take over possession and managenent of the defaulting wunit
or hypotheca or both including the right to sell and realise
the loan or advance due fromthe wunit. or debtor. The
Corporation is an instrunmentality of the State. The
Corporation or its enployees or officers are bound to act
reasonably and fairly in dealing with the property of the

debt or. The exercise of the power or discretion in its
dealing would be 'subject to the sane constitutional or
public law limtation as the Governnent. The Corporation

al so equally nmust conformits action with the sane  standard
that neet the test of justness, fairness, reasonableness and
rel evance. [628G H

Kasturilal Laxm Reddy v. State of J & K, [1980] 3
S.C R 1338, referred to.

1.2. Sub-section 4 of section 29 treats the Corporation
"to be a trustee" of the debtor ‘or person claimng title
through him It saddles the Corporation or the officer
concerned with inbuilt duties, responsibilities
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and obligations towards the debtor in dealing wth the
property and entails himto act as a prudent and reasonable
man standing in the shoes of the owner. Therefore, when the
property of the debtor stands transferred to the Corporation
for management or possession thereof which includes right to
sell or further nortgage etc., the Corporation or its
officers or enployees stand in the shoes of  a ~debtor as
trustee and the property cestue que trust. They are bound to
exercise their power in good faith in selling or dealing
with the property of the debtor as an ordinary prudent man
woul d exercise in the managenent of his own affairs to
preserve and protect his own estate. Their acts should be

reasonable, just and fair which nust nmeet the eye and the
of fer accepted nust be conpetitive and every attenpt should
be made to secure as maximumprice as possible to liquidate
the liabilities incurred by the industrial concern or the

debtor under the Act. [630G H, 631C, 632C- D

N. Suryanarayan lyer’s Indian Trust Act, 3rd Edn. 1987
page 275; Kerr on Receivers, 17th Edn., page 208; Hal sbury’s
Law of Engl and, 4th Edn. Vol. 39, para 919, referred to.

Fertiliser Corporation Kangar Union (Regd.) Sindri &
Os. v. Union of India & Os., [1981] 2 SSC R 52; Ram &
Shyam Co. v. State of Haryana, [1985] Supp. 1 S.C R 541,
Sachi nand Pandey v. State of Wst Bengal, [1987] 2. S.CR
223; Haji T.M Hassan v. Kerala Financial Corporation
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[1988] 1 SCR 1079; Lakshmanasam Gounder v. C. |I.T. Selvaman
JUDGVENT:

1.3. It is not nandatory as a matter of |law, to observe
the process of taking over strictly. Defaults in paynent of
| oan may attract Section 29. But that alone is insufficient
either to assume possession or to sell the property.
Nei t her should be resorted to unless it is inperative. Even
though no rul es appear to have been franed nor any guideline
franed by the Corporation was placed, vyet the basi c
phi |l osophy enshrined in Section 24 has to be kept in mnd
Rati onale of action and notive in exercise of it has to be
judged in the light of it. Lack of reasonabl eness or even
fairness at either of the two stages render the take over
and transfer invalid.

[ 630F, 629H, 630A- B]

1.4. In the instant case, the Corporation was guilty of
not acting in accordance with law either at the stage of
take over or in transferring the unit. [630B]

619

1.5.. The attitude adopted by the Corporation was
contrary to the spirit and scheme of 'section 24 of the Act.
Section 24 of the Act requires the Board to discharge its
function on business principles, due regard being had to the
interest of industry, comerce and general public. |nstead
of agreeing to receive five lacs in lunp-sumas offered by
the appellant it opted for two lacs fifty thousands tendered

by the purchaser that too in four yearly instalnents. It
was neither business principle, nor in the interest of
commerce and industry, nor good of general public. Thi s

solicitous attitude, at the expense of ~the appellant,
appears to be unjust and unfair and no reasonable prudent
owner woul d accept such an offer.

[626C, 625F; 626A-B; 635G 636A]

1.6. Section 29 does not exclude the application of the
principles of natural justice. Before accepting the tender
of the third respondent, an opportunity should have been
given to the appellant as to why such an offer of the third
respondent be not accepted. No bonafide actions have been
taken or attenpted by the Corporation. The sale of the
property is vitiated by unjust and unreasonable act on the
part of the Corporation and is |liable to be set aside. The
appel l ant is not bound by the sale or the subsequent acts of
the purchasers clainmng through them

[ 636A, C- D, F]

The Corporation should i medi ately resunme possession of
the hypotheca sold. It will be open to the appellant to pay
the entire liability and have the hypotheca redeemed as per
contract. |If the appellant fails to do so, the | Corporation
can sell the same in open auction, after giving wde
publicity in the press. [636G 637A]

2. The financial corporations under the State Financia
Corporations Act were visualised not as a profit ‘earning
concerns but an extended armof a welfare state to harness
busi ness potential of the country to benefit the comon
man. They deal with public noney for public benefit. Thei r
approach has to be public oriented, helpful to the | oanee,
without loss to the Corporation. Endeavour should be to
adj ust and accommopdat e as busi ness considerations require
the sick unit to function for benefit, both of the genera
public and the Corporation. The Corporation, therefore,
should honour their commtments of releasing entire |oan
timely except for very good reasons which should be
intimated before hand to enable the unit holder to conply
with shortcoming if any. |In the absence

620
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of conmpletion of it, the proceedings for recovery under
section 29 may not be justified. [625F-G 630D F]

3. The follow ng necessary directions are issued to be
observed by the Financial Corporations while exercising
power under section 29:-

(A) Every endeavour should be nmade, to make the
unit viable and be put on working condition
If it becomes unworkabl e.

(B) Sale of a unit should al ways be nmade by public
aucti on.

(© Valuation of a unit for purposes of determning
adequacy of offer or for determining if bid
of fered was adequate, should al ways be
intimated to the unit holder to enable him to
file objection if any as he is vitally
interested in-getting the nmaxi mum price.

(D) If tenders are invited then the highest price
on ~which tender is to be accepted nust be
intimated to the unit hol der

(E) If unit holder is willing to offer the sale
price, as the tenderer, then he should be
offered same facility and wunit should be
transferred tohim And the arrears remaining
thereafter should be re-scheduled to be
recovered” in instalnents with interest after
the paynment of last instalnent  fixed under the
agreenment entered into as a result of tendered
anmount..

If he brings third parties with higher offer it
woul d be tested and may be accepted.

(F) Sale by private negotiation should be permtted
only in very large concerns where investnent
runs in very high amunt for~ which ordinary
buyer may not be available or the industry
itself may be of such nature that by norma
buyers may not be available. But before taking
such steps there should be advertisenents not
only in daily newspapers but busi ness nagazi nes
and papers.

(G Request of the unit holder to release any part
of the property on which the concern is not
standing of which he is the owner should
normally be granted on condition that sale
proceeds shall be deposited in |oan account.
[ 634H, 635A-(F

621
4. ‘Business’ is a word of wi de inport. I't has no
definite neaning. |Its perceptions differ from private to

public sector or frominstitutional financing to commercia
banki ng. [ 625F]

5. The law consists of body and soul. The Jletter of
the lawis the body and the sense and reason of its'is the
soul quia ratio legis est enima legis. In other words,  |ike
a nut the letter of the | aw represents the shell and sense
and the purpose of its Kernal. The law intends to serve the
pur pose. Justice is both the cause and effect, the origin
and the legitimte end of law. One will receive no benefit

fromthe law, if the ratio and the letter of |aw defeats its
pur pose. [629C

6. In legislations enacted for general benefit and
conmon good the responsibility is far graver. It denmands
pur poseful approach. The exercise of discretion should be
obj ecti ve. Test of reasonableness is nore strict. The

public functionaries should be duty conscious rather than
power charged. |Its actions and decisions which touch the
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commn man have to be tested on the touchstone of fairness

and justice. That which is not fair and j ust is
unr easonabl e. And what is unreasonable is arbitrary. An
arbitrary actionis ultra vires. It does not become bona

fide and in good faith nerely because no personal gain or
benefit to the person exercising discretion should be
est abl i shed. An action is mala fide if it is contrary to
the purpose for which it was authorised to be exercised.
Di shonesty is discharge of duty vitiates the action wthout
anything nore. An action is bad even without proof of
notive of dishonesty, if the authority is found to have
acted contrary to reason. [629E-H

&

Cl VI L APPELLATE JURI'SDICTI.ON : Civil Appeal No. 4503 of
1990.

From the Judgnent and Order dated 5.2.1990 of the
Al | ahabad High Court in Cvil - Msc. Wit Petition No. 13916
of 1987.

R K. Jain, P.N Lekhi, P-K Jain, S. Markandeya, M. C.
Mar kandeya and M K. Garg for the appearing parties.

The Judgrment of the Court was delivered by

K. RAMASWAMY, /J. The appel | ant, Managing Partner of Ms
Shiva Rice MII situated at Nagina, Distt. Bijnor in Utar
Pradesh, owned two
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plots bearing Nos. 208 and 220/2 adneasuring 18 and 8
Bi shwas respectively purchased under a single sale deed. 1In
plot No. 208 in an extent of 2,700 sq. yards abutting
H ghway, near Railway Goods Shed and one furlong to the
Railway Station, a strategic |ocation of ~inportance, the
rice mll was constructed by the partnership firm The pl ot
bearing No. 220/2 renai ned vacant and was not even val ued as
an asset of the partnership firmwhile hypothecating the
rice mll to the U P. Financial Corporation for short ‘the

Cor poration’. A loan of Rs. 4,28,000, was sanctioned in
1979 and Rs. 3,70,660 was al one disbursed in 1980 which was
repayable in eleven annual instal nments upto 1991. The

appel l ant repaid a sumof Rs. 9000 in Decenber, 1981. Non-
cooperation of the other partners and lack of working

capital, due to failure to release the bal ance | oan, |anded
the running mll into rough weather and defaults in paynent
were commtted. Wiile finding that interest was getting

mounted, the appellant wote repeated letters to t he
Corporation requesting to release plot No. 220 “so as to
enable himto negotiate for private sale of it ‘along wth
his two nore plots to pay off the debt. It 1is his /case
that, pursuant to his letter dated Decenber 22, 1983, on
oral promse to release the plot, he paid a sum of Rs.

65,000 and was received by the corporation. He also
prom sed to pay Rs. 50,000. The Corporation did not rel ease
it. According to him in his letter dated February 10,

1986, Annexure 6, as on March 31, 1986 the sinple interest
payable was Rs. 1,93,670, the principal anmunt was Rs.
3,70,660 and expenses was Rs. 3,835. After deducting Rs.
65, 000 towards arrears of interest, the outstanding was Rs.
5,03,165 and he was ready and willing to pay the sane in
full satisfaction under "one time settlenent scheme",
provi ded conpound interest is waived. The record also shows
that in a neeting held in Septenber, 1985 a decision to
release the plot appears to have been reached by the
corporation and the Regional Mnager was asked to be
cont act ed. Utimately, the Corporation did not accede to
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that request but had taken possession of the hypotheca and
got valued at Rs. 3,28,717.97 and published for sale
inviting tenders. It is necessary to point out at this
juncture that as per the plan filed on record which is not
di sputed that (a) Plot No. 221 faces the road, Plot No. 220
isinthe mddle and 219 is in the end towards north. They
are contiguous. (b) The appellant in his letter submtted
that the mll could not run due to lack of running capita
and non-cooperation of other partners; and (c) Sketch plan
clearly shows that plots Nos. 219 and 221 could be used to
carve out housing plots
623

only if 220 was rel eased, and that m ght have fetched good
price to enable the appellant to clear off the arrears. Yet
it was not accepted, because according to the affidavit of
the corporation the appellant could have sold other two

pl ots. Several Jletters witten by the appellant, thus,
received no response. Instead recovery proceedings were
initiated.

According to the purchasers, though the Corporation
did not assert, that no response was evoked frompublic for
several tenders called for. ~The last date to receive the
tender in question was January 13, 1987. Deshbandhu
Agarwal, the third respondent, per self, his wfe (since
died) and his son, respondents Nos. 4 & 5, submitted the
tender on March 25, 1987 for a sumof Rs. 2,00,000 which was
on negotiation accepted at Rs. 2,55, 000. The Corporation
agreed to receive 25%of the consideration,  nanely, Rs.
63,750 as initial paynent and the bal ance consideration in

four years in equal half yearly i nstalments. Bef ore
accepting the tender no notice nor an opportunity in this
regard was given to the appellant. The appel | ant,

therefore, filed the wit petition.in the Allahabad High
Court which was dismissed by judgnent ~dated February 9,
1990. This appeal under Art. 136 of the Constitution arises
agai nst that judgnent.

Wen the matter cane up (for hearing, this Court
suggested to the parties to ‘have the matter settl ed
am cabl y. They had taken sufficient time. The  purchasers
reported that they entered into an agreenent to sell plot
No. 220, and the purchaser declined to rescind the contract
with a threat to file a suit for specific performance. They
offered to pay Rs. 40,000 said to be the consideration
therein but the appellant declined to accept the sane. The
Corporation though filed an exhaustive counter ~ affidavit,
did not deny the offer nmade by the appellant in his letter
dated February 10, 1986. Wen we enquired, the counsel for
the Corporation, on instruction, stated that they had
i nforned the appellant that his proposal was not . acceptable
to the Corporation, but no material has been placed on
record of such communication. It was stated that as on the
date of the sale a sumof Rs. 8,61,969.57 was due from the
appel l ant towards principal and interest @18% The ' break-
up has been given in a separate statement filed by the
counsel . Thus the proposed settlenent had been fissled out.

Mahatma Gandhiji, the father of the nation, in Swaraj
at page 92, stated that, "fromthe very beginning it has
been my firm belief that agriculture provides the only
unfailing and perennial support to the people

624
of this country. India lives in villages". Villagers are
poor and nost of them are unenpl oyed or wunderenpl oyed who
need productivity which would add to the wealth of the
nati on. This vast human resources and nman power renain
idle, since magjority own little or marginal |land holdings
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out depend on agriculture as their |ivelihood. Cot t age,
agro-based or nmediumindustries in rural areas give them
economc status to the owner, enploynment potential for
sustenance to the workmen and fair price to the producer
The father of the nation laid, therefore, enphasis to
establish cottage industries, "to utilize the idle hours of
the nation and bring work to the people in their hones,
particularly when they had no other work to do." He further
stated, "I want the dunb nmillions of our |and to be healthy.
I want themto grow spiritually. |If we feel the need of the
machine we «certainly will have them Every nachine that
hel ps an individual has a place". But he enphasised only on
such industries which would be, "self-sufficient, self-
reliant and free fromexploitation". The founding fathers
of the Constitution in"Art. 43 directed that, "the State
shal | endeavour to pronpte cottage industries on an
i ndi vidual and cooperative basis in rural areas". W t hout
soci al ~progress and econom c devel opment, denocracy and
freedom would not take firm roots. W't hout soci a
stability, it would be inpossible to achieve economc
devel opnent. W thout econoni c developnent there would be no
social progress and without social progress it would be
i npossible for the people to take the destiny in their own
hands in a denbcracy. Qut Constitution, therefore, accepted
m xed econony as/ the base and the economic policy and
pl anning echo regenerati on of social and economc justice.
Articles 38 and 39 aimin that pursuit that - the ownership
and control of the material resources of the comunity are
so distributed as best to subserve the common good and that
the inequalities in incone should be m nim sed. Facilities
and opportunities shoul d be provi ded to elimnate
inequalities in status and opportunity anong the individua
and groups of people. Qur Bharat needs sinultaneously
greater progress by building industries with noder n
technol ogi cal advances on all-fronts and should create
greater enploynent opportunities. ~To accelerate economc
devel opnent the fiscal resources, human resources, their
abilities and expertise need harness. |In the nixed econony
the public undertakings as well as private sector need
necessary assistance and encouragenent. The growth of the
private sector should not be stifled, cribbed or cabined.
The bureaucracy shoul d adopt positive approach to stimnulate
producti on and

625
productivity in every sector of econony so-as to increase
the size of the national cake.

Finance is the npbst inportant catalyst. The State of
Uttar Pradesh constituted the Corporation under s.3 of  the
State Financial Corporation Act 1951, Act 63 of . 1951, for
short, ‘the Act’ which came into force from Cctober 31
1951. To promote industrialisation in the States by
encouraging small entrepreneurs to participate in econonic
gromh of the country by giving them financial assistance

for setting up nediumand small scal e industries. Section
25(1) (g) of the Act provides that the Corporation may grant
| oans or advances to an industrial concern (rice mll is an

i ndustrial concern) repayable within a period not exceeding
20 years fromthe date the | oan was granted. Although the
activity has nultiplied, capital has grown, field of
operation has been w dened but the disturbing state of
affairs, which at tinmes, surfaces, is conmplete |ack of
awareness of principles on which these institutions are
required to function. Mre distressing is unreasonable
attitude adopted, often, by the Corporation while exercising
power under s.29 to take over possession of the wunit for
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default, in repayment of loan. Evil is still greater in
transferring the wunit as nore often the owner stands
financially ruined the Corporation too does not gain much
but the transferee cones out, either with a working unit or
a unit ready to go at throw price, in easy i nstal ments
giving rise to strong apprehensions that everything did not
proceed reasonably and fairly.

Cor porations deal with public noney for public benefit.
The approach has to be public oriented, helpful to the
| oanee, without | oss to the corporation. Section 24 of the
Act itself required the Board "to discharge its function on
busi ness principles, due regard being had to the interest of

i ndustry, conmerce and general public". ‘Business’ is a
word of wide inport. It has no definite neaning. Its
perceptions differ fromprivate to public sector or from
institutional financing ~ to commerci al banki ng. The

financial corporations under the Act were visualised not as
a profit earning concerns but an extended armof a welfare
state to harness business potential of the country to
benefit the conmmon man.

The rel ease of plot No. 220 for private sale along with
ot her unencunbered two plots would have fetched t he
necessary amount to-pay off the debt. Even the offer to
receive Rs. 5,00,000 infull quids would have sal vaged the
problem Any prudent businessman with | east acunmen woul d

626
have agreed to the proposal of the rel ease of the plot for
sake of recovering its debts. Instead of agreeing to receive
five lacks in lunp sum it opted for two  lacs fifty

thousands, that too in four yearly instalnents. It was
nei ther business principle, nor in the interest of - comrerce
and industry, nor good of general public. Any reasonabl e

approach, which of <course is not only desirable but
necessary, while dealing wth such matters, would have
i medi ately denonstrated that the Corporation by such step
of releasing the plot, which was of no consequence to it,
was going to gain and perpetuated the objectives of 'the Act.
Instead it adopted an attitude which was contrary to the
spirit and schenme of s. 24 of the Act. Did the Corporation
gain fromits ultimte decision of taking over possession
and transferring the unit ? Total |oan disbursed was Rs.
3,78,660. The appellant paid in all Rs. 74,000 and if it is
added to the anount paid by the appellant, it comes to Rs.
3,29,000 only. Wiereas the appellant was willing to pay Rs.
5, 00, 000 and odd in 1986 over and the above the anmount which
he had paid, if plot No. 220 was released or one tine
paynment scheme was accepted. Simlar offer was accepted in
relation to mll at Meerut. It did not get back the
interest. Even what it disbursed was the borrowed public
noney. O course, the transferee got a mll wth project
cost estimated at 6 |lacks and odd in 1980 at Rs. 2;55,000 in
1986 when the val ue nust have gone up instead of goi ng down.

There is a theoremthat the economc self-interest and
profit notive induce entrepreneurs to reallocate resources
anong activities until they get the sane (approximtely, if
not exactly in practise) rate of return fromdifferent |ines
of activity. No body would like to | ose noney. No body
would Iike to miss an opportunity to nake profit or to |ose
his nmoney either. Resources allocation in a market econony,
thus, primarily is a matter of relative priority to
different activities. The very process of economc growh
inmplies continuous reallocation of resources to generate
incone to plough it back and earn profit. One of the nmjor
causes to incur loss is the erosion of working capital fund
which affects the day-to-day working of the wunit. Unl ess
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working capital is provided for, the industry is bound to
get closed due to accunul ated | osses year after year. The
terns of loans are mainly to repay immediately after
di sbursement with comercial rate of interest together wth
annual on half yearly rests. Unless the wunit starts
generating internal resources and earn profit, running the
unit on industrial concern itself becones difficult and the
ability to repay principal or interest get inpeded. The
result, therefore, is that it would commit default or breach
627
of contract by default attracting penal interest for the
period in default. The industrial concern or unit, thereby,
woul d be further burdened with additional cost of interest,
panel interest and interest over interest. Wth the result
they cannot cone out fromthe red, nor generate interna
resour ces. Many a time the corporation t akes over
possession and sell thereof. The genuine and enthusiastic
entrepreneur with no previous business experience would get
exposed to this hazard (the pretenders to nake quick noney
woul d mai'ntain concerted conduits and the officers too would
be solicitious to them). ~Therefore, the Corporation as a
policy of wi se investnent should map out paynent schedule in
di shursing the loan to see that the unit starts functioning
and its working capital is rmaintained. It is comon
know edge that due /'to apathy or indifference or for reasons
best known or hidden that the disbursenments would be del ayed
resulting in delay in conpletion of the project or to start
wor king or |oss of running capital, which would give cause
for default in payment of the instalnents; accunul ation of
the liabilities and the ultimte cl osure of the unit or the
i ndustrial concern, defeating the objectives of the Act and
the Constitution.

This case denonstrates that in spite of rem nding the
corporation that due to lack of working capital, the
appel l ant was unable to run the nill.~ The corporation did
not rel ease the bal ance | oan and no - expl anation came forth.
Dr. Malcol mS. Adiseshaiah, the noted Econonist, in 'his ‘The
Wy, What and Wiither of the Public Sector Enterprise at
page 42 under the caption ‘Probl emof Loss-Mking Units in
the Public Sector, FErosion of W rking Capital and its
Results’ stated that, "I was informed that the best course
woul d be to get nobney as |loan and not as equity. Anyhow we
have to run the industry, nmargin noney was provided as |oan
on the sane terns and conditions regarding interest -and
repaynent. So, on this question also, rethinking is needed.
Since margin noney has to come fromthe owner, and since the
CGovernment is the owner of the public sector, it should
consi der margin noney rel eased as equity". At page 43 it is
stated that, "a drastic change in policy is needed to / nake
those units viable and to enable themto stand on their own
| egs. The rehabilitation progranme is going on (we do not
call it "nodernisation", though in the governnent the term
"modernisation" is used)... For |osing concerns, even the
payment of interest adds to their woes in finding necessary
working capital... by way of equity, so that these units are
able to overcone the difficulty and start standing on their
own |egs". Wth regard to the problens with the bank at
page 45 and 46 it was stated thus: "If the banks take a
hel pf ul

628
attitude in nornmally sanctioning the respective limts as
announced by the conmittee for working capital, it will be
quite helpful for the public sector-my be even for the
private sector".

Thus a hel ping attitude on the part of the Corporation
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to constantly nonitor the working of the industrial concern
or units (it may even charge the overhead expense on this
account) woul d subserve the purpose of the | oan, object of
the Act, and the constitutional objective of economic
justice to the needy. FEqually enploynment and better working
conditions to the worknmen are assured and the wunit gets
stablised and starts yielding returns for repaynment of
princi pal amount and interest payable thereon. The facts in

this case do denobnstrate that non - cooperation by the
partners and depletion of working capital are causes to
close the m!|l and the consequential default in the paynent

of the principal ambunt and the interest accrued thereon
The corporation acted indifferently.

Let wus turnto s. 29 for the schene of dealing with
taken over sick unit. Section 29(1) of the Act says that if
an industrial concern makes any default in repaynent of any
| oan or advances or any - instalnent thereof, the Corporation
shall have the right to take over the nanagenent or
possession or both of the industrial concern as well as the
right to transfer by way of lease or sale and realise the
debt fromthe property pledged, nortgaged, or assigned to
the Corporation.

Sub-sec. 4 postulates that in the absence of any
contract to the contrary, the anmount received "be laid by"
the corporation "in trust" firstly in the paynment of cost,
charges and the expenses and secondly in discharge of the
debt due to the Corporation and the residue, if any, shal
be paid to the defaulter or the persons entitled thereto.

The Corporation has been given statutory right to take
over possession and nanagenent of the defaulting unit or

hypot heca or both including the right to sell ~and realise
the loan or advance due fromthe wunit or~ debtor. The
Corporation is an instrunmentality of the State. The

Corporation or its enployees or officers are bound to act
reasonably and fairly in dealing with the property of the

debt or. The exercise of the power or discretion in its
dealing would be subject to the sane constitutional or
public law linmtation as the governnent. The Corporation

also equally nust conformits action with the same standard
that neet the test of justness, fairness, reasonabl eness and
rel evance. In Kasturilal Laxm Reddy v. State of J. & K
[1980] 3
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SCR 1338, this Court held that when any Governnent’s action
fails to satisfy the test of reasonableness and public

i nterests are found to be wanting in quality of
reasonabl eness or lacking in the quality of public interest,
it would be Iliable to be struck down as invalid. [t  rmust

follow as a necessary corollary, that the Governnent cannot
act in a manner which would benefit a private party at the
cost of the State; such an action would not < -be both
unr easonabl e and contrary to public interest.

The |law consists of body and soul. The letter of the
law is the body and the sense and reason of its is the soul
quia ratio legis est eninma legis. 1In other words, like a
nut the letter of the law represents the shell and sense and
the purpose of its Kernal. The lawintends to serve the
pur pose. Justice is both the cause and effect, the origin
and the legitimte end of law. One will receive no benefit
fromthe law, if the ratio and the letter of |aw defeats its
pur pose.

Section 29 confers very wi de power of the Corporation
to ensure pronpt paynent by arming it with effective neasure
to realise the arrears. But the sinplicity of the |anguage
is not an index of the enormous power stored in it. From
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notice to pay the arrears, it extends to taking over
managenent and even possession with a right to transfer it
by sale. Every wi de power, the exercise of which has far
reaching repercussion has inherent linmtation on it. It
should be exercised to effectuate the purpose of the Act.
In | egislations enacted for general benefit and conmon good
the responsibility is far graver. It demands purposefu

appr oach. The exercise of discretion should be objective.
Test of reasonableness is nore strict. The public
functionaries should be duty conscious rather than power
char ged. Its actions and deci sions which touch the conmmon
man have to be tested on the touchstone of fairness and
justice. That which is not fair and just is unreasonable.
And what is unreasonable is arbitrary. An arbitrary action
is wultra vires. It does not becone bona fide and in good
faith merely because no personal gain or benefit to the
person exercising  discretion should be established. An
action is malafideif it is contrary to the purpose for
which it was authorised to be exercised. D shonesty in
di scharge of duty vitiates the action w thout anything nore.
An action-is bad even without proof of notive of dishonesty,
if the authority is found to have acted contrary to reason

Power under section 29 of the Act to take possession of a
defaulting wunit and transfer it by sale requires the
authority to act cautiously, honest .y, fairly and
reasonably. Default /in paynent of |oan

630
may attract section 29. But that alone is  insufficient
either to assume possession or to sell the property.

Nei t her should be resorted to unless it is inperative. Even
though no rul es appear to have been franed nor any guideline
franmed by the Corporation was placed, yet the basi c
phi |l osophy enshrined in section 24 has to be kept in mnd

Rational e of action and notive in-exercise of it has to be
judged in the light of it. Lack of reasonabl eness or even
fairness at either of the two stages renders the take @ over
and transfer invalid. Unfortunately the Corporation was
guilty of not acting in accordance with |aw either at the

stage of take over or in transferring the unit. Admi'ttedly
the entire |loan was not disbursed. - Need of the capital in
the last stages cannot be doubted. If the Corporation

refused to release the anpbunt at a tine when the unit is
nearing conpletion or is ready to start functioning, then it
falls short of capital and it is bound to land itself in
trouble. This is what happened in this case. The partners
did not cooperate and the Corporation wi t hout any
expl anation refused to release the full anpbunt. Result was
the appellant stood pressed on one hand from  absence of
capital and on the other by recovery proceedings. The
Corporation, therefore, should honour their commtnents of
releasing entire loan tinmely except for very good  reasons
which should be intimted beforehand to enable the unit
hol der to conmply with shortcomng if any. |In its absence of
its conpletion, the proceedings for recovery under section
29 nmay not be justified. Simlarly various situations my
ari se which nmay hanmper start of the unit - delay in electric
supply or delayed delivery of machinery vital for the
functioning of the wunit. Such difficulties do require
reschedul i ng of payment of instal nent because, if the unit,
for reasons beyond the control of the unit holder, could not
start, then how will the anount be repaid. Endeavour should
be to adjust and accommbdate as business considerations
require the wunit to function for benefit, both, of the
general public and the Corporation. It is not nandatory, as
a matter of law, to observe the process of taking over
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strictly. But if there is no option left out and the wunit
is taken over then its transfer require not only sincere
effort but to act reasonable and fairly.

Equally Sub-section 4 of s.29 treated the Corporation
"to be a trustee" of the debtor or person claimng title
through him It saddles the Corporation or the officer
concer ned with inbuilt duties, responsibilities and
obligation towards the debtor in dealing with the property
and entails him to act as a prudent and reasonable man
standing in the shoes of the owner. According to Prof.
| ssac, a noted author on Trusts, trusteeship has
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become a readily available tool for everyday purpose of
organi sation financing, risk shifting, credit operations,
settling disputes and  liquidation of business affairs.
Mai tl and, the other renowned witer on Equity, observed that
one of the exploits of equity; the largest and the nost

important, is the innovation and devel opnent of the trust.
Thus, 'trust has been and is being applied for all purposes
nentioned by Prof. |Issac and nany others as device to
acconpl i sh different pur poses. Trust eeshi p is an

institution of elasticity and generality. The broad base of
the concept of property or its managenent vested in one
person and obligation inposed for its enjoyment by others is
accepted in H ndu jurisprudence. Therefore, when the
property of the debtor stands transferred to the Corporation
for management or possession thereof which includes right to

sell or further 'nortgage etc., the Corporation or its
officers or enployees stands inthe shoes of the debtor as
trustee and the property -cestue que trust. In N

Suryanarayan lyer’s Indi-an Trust Act, Third Edition, 1987 at
page 275 in s. 37 it is stated that, "Were the trustee is
enpowered to sell any trust property... by public auction or
private contract and either at one time or at several ' tines
should, therefore, use reasonable diligence in inviting
conpetition to that end. Were a contract of sale has  been
entered into bona fide by a trustee the court will not allow
it to be rescinded or invalidated because another purchaser
cones forward with a higher price. It would, however, be
i mproper for the trustee to contract in circunstances of
haste and i nprovidence. Where in atrust for sale and
payment of «creditors the trustee sold at—a gross under
val uation showing a preference to one of the creditors, he
was held guilty of breach of trust. |[If the purchaser is
privy of the fraud the property itself can be recovered from
him"

The sale my be either by public auction or private

contract. In either case the trustee has to keep in _mnd
that the npbst advantageous price. Kerr on Receivers /17th
Edition, at page 208 stated that "a receiver, however, is

not expected any nore than a trustee or an executor-to take
nore care of their property entrusted to himthan he  woul d

have as a reasonably prudent man of business". In
Hal sbury’s Law of England, 4th Edition, Vol. 39, at para 919
it is stated that the "receiver will be conpelled to show

that he has acted with perfect regularity and has used such
degree of prudence as would be expected from a private
individual in relation to his own affairs”. The trustee or
a receiver is, therefore, duty bound to protect and preserve
the property in his possession and the
632

standard of conduct expected of him in dealing wth the
property or sale thereof, is as a prudent owner would
exercise in dealing with his own property or estate. The
degree of care expected of himin handling property taken
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possession of is measured by the degree of care expected of
a person acting as trustee, executors or assignees. The

object and endeavour should also be to secure maxinmm
advantage or price in a sale of the property in lots or as
whol e, as exi genci es warrant.

The Corporation or its officers or servants as trustee
are bound to exercise their power in good faith in selling
or dealing with the property of the debtor as an ordinary
prudent man would exercise in the nanagenent of his own
affairs to preserve and protect his own estate. Theref ore,
the acts of the officer or servant of the corporation should
be reasonabl e, just and fair which nust neet the eye and the
of fer accepted nust be of conpetitive and every attenpt
should be nmde to secure as naximumprice as possible to
l'iquidate the liabilities incurred by the industrial concern
or the debtor under the Act.

In Fertiliser Corporation Kangar Union (Regd.), Sindr
& Os./v. Unionof India & Os., [1981] 2 SCR 52, this
court clearly saidthat, "we want to nake it clear that we
do not doubt the bona fides of the Authorities, but as far
as possible sales of public property, when the intention is
to get the best price, ought to take place publicly. The
vendors are not necessarily bound to accept the highest or
any other offer, but the public at |east get satisfied that
the Governnment has/put all its cards on the table." 1In Ram
& Shyam Co. v. State of Haryana, [1985] Supp. 1 S.C R 541
this court held that unilateral offer summarily nade, not
correlated to any reserve price made by the forth respondent
after nmaking full settlenent in the mtter ' was accepted
wi t hout giving an opportunity to-the appellant to raise the
bid, as also inadequacy of his bid, it was held ‘that the
State failed to discharge its admnistrative functions
fairly and unfair treatnent was neted out to the appellant
violating the principles of fair play in action. In
Sachi nand Pandey v. State of Wst Bengal, [1987] 2 S.CR
223 this court held that :-

"On a consideration of the relevant cases cited at
the bar the followi ng proposition may be taken as

wel |l established; State owned or public owned or
public owned property is not to be dealt wth at
t he

633
absolute discretion of the executive. Certain

precepts and principles have to be obser ved.
Public opinion is the paranpbunt consideration. One
of the nethods of securing the public interest,
when it 1is considered necessary to dispose of a
property, is to sell the property by public auction
or by inviting tenders. Though that is the
ordinary rule, it is not an invariable rule. /There
may be situation where there are conpelling reasons
necessitating departure fromthe rule but then the
reasons for the departure nust be rational and
shoul d not be suggestive of di scrim nation

Appearance of public justice is an inportant as
doing justice. Nothing should be done which give
an appearance of bias, jobbery or nepotism"

In Haji T.M Hassan v. Kerala Financial Corporation
[1988] 1 S.C.R 1079 this court further held thus:-

"The public property owned by the State or by any
instrunentality of the state should be generally
sold by public auction or by inviting tenders.
This court has been insisting upon that rule, not
only to get the highest price for the property but
also to ensure fairness in the activities of the
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state and public authorities. They shoul d
undoubtedly act fairly. There actions should be
legitimate. There dealings should be above board.
There transactions should be w thout aversion or
af fection. Not hi ng should be suggesti ve of
di scrimnation. Not hi ng should be done by them
which gives an inpression of bias, favourtism or
nepotism Odinarily these factors would be absent
if the matter is brought to public auction or sale
by tenders.".

In Lakshmanasanm  Gounder v. C.1.T., Selvamani & Os.,
[1991] 2 SCALE 956 this court, by a bench to which one of us
(K. Ranaswany, J. was a nenber) in the context of sale of
debtor’s property for recovery of the Governnment dues, held
that sale officer has statutory duty and the responsibility
to have the date and place of sale nmentioned in the notice
and given due publication in ternms of the Act and the Rules.
Public ~Auction is one of the node of sale intending to get
hi ghest Conpetitive price for the property. Public auction
al so ensures fairness in action of the public authorities or
the sales officers who should act fairly, objectively and
kindly. Their actions should be legitinate. Their dealing
shoul d be free

634
from suspi cion. The fair and objective public auction would
relieve the public authorities or sale officers from the
charge of bias, ' favourtism nepotismor else beset wth
suspi ci ous feathers and of their non-account-ability.

The sale by 'public auction or tender —or private
negoti ati on shoul d be bona fide action. First is
uni versal ly recogni sed to be the best and nost fair nethod.
It is expected to fetch best conpetitive price and is beyond
reproach. Second would be resorted to rarely only if first
is an inpossibility. Generally tenders- should be 'calling
guotation to execute public work-or to award contracts etc.
And third should always be avoidedas it cannot w thstand
public gaze. It casts reflection on Corporation /and its
officials and is against social and public interest. |In case
transfer cannot be effected by public auction and /it is
necessary to resort to sale by tender it is both fair and
necessary to informthe unit holder, if unit has - been got
valued for purposes or transfer of the estimated val ue  for
sale as he is as nmuch interested as the Corporation. Sal e
of public property by calling tenders escape attention of
many an intending participants. Every endeavour should,
therefore, be nade to give wide publicity and to get the
maxi mum price. Bureaucracy feels that accountability is an
i mpedi ment to ef ficient di scharge of t he duty.
Accountability is no nore and no |ess than, the concept of
accountability of a private concern to their sharehol ders.
There is a distinction between prying into detail s of day to
day adnmnistration and of the legitinate actions or
resul tant consequences thereof. To enthuse efficiency into
adm ni stration, a bal ance between accountability and
autonony of action of nanagement in public enterprises
should be carefully naintained. Over enphasis on either
woul d inpinge upon public efficiency. But undermning the
accountability would give imunity or carte blanche power to
deal with the public property or of the debtor at whim or
vagary. Wiether the public authority acted bona fide and in
the best interest as prudent owner in the given facts would

do, be gauged from inpugned action and att endi ng
ci rcunst ances. The authority should justify the action
assail ed on the touchstone of j ust ness, fairness,

reasonabl eness and as a reasonabl e prudent owner.
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Keepi ng t hese various factors gi vi ng rise to
conflicting interest the following directions are necessary
to be issued to be observed by the Corporation while
exerci sing power under s. 29:

635
Every endeavour should be nade, to nmake the unit viable
and be put on working condition. |If it becones unworkabl e:

(1) Sale of a unit should always be made by public
aucti on.

(2) Valuation of a unit for purposes of determning
adequacy of offer or for determining if bid offered was
adequate, should always be intimated to the unit holder to
enable him to file objectionif any as he is vitally
interested in getting the nmaxi mum price.

(3) If tenders are invited then the highest price on
which tender is to be accepted rmust be intimated to the unit
hol der.

(4)(a) If ~unit holder iswilling to offer the sale
price, as the tenderer, then he should be offered sane
facility ~and wunit should be transferred to him And the
arrears renmmining thereafter should be rescheduled to be
recovered in instalnents with interest after the paynment of
last instalment fixed under the agreenment entered into as a
result of tendered anount.

(b) If he brings third parties with higher offer it
woul d be tested and nmay be accepted.

(5) Sale by private negotiation should be pernitted
only in very |large concerns where investnment runs in very
huge anmount for which ordinary buyer may not be avail able or
the industry itself may be or such nature that by nornma
buyers may not be available. But before taking such steps
there should be advertisenments not onlyin daily newspapers
but busi ness magazi nes and papers.

(6) Request of the unit holder to release any part of
the property on which the concern is not standing of which
he is the owner should normally be granted on condition that
sal e proceeds shall be deposited i'n | oan account.

In the light of the above guidelines it becones  clear
that though tenders were invited the 3rd respondent al one
had given the tender for a sum of Rs. 2 |Iacs. On
negotiation it was said to have been raised to Rs. 2,55, 000.
But deferred payments, on initial deposit of 25% and balance
paynment within four years of half yearly instalnments, were
gi ven. This solicitous attitude, at the expense of the
appel | ant, appear to be unjust
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and unfair and no reasonabl e prudent owner woul d accept such
an offer. The appellant hinself, long prior to sale,

offered to pay Rs. 5 lacs and odd in full quids.  Section 29
does not exclude the application of the principles of
natural justice. It is not a straight jacket formula. It
depends on facts in each case. Not hi ng prevented the
Corporation to have given the appellant a chance for paynent
thereof at reasonable instalments with interest thereon

Not hi ng prevented themto rel ease the open site, the subject
of nortgage on condition that the entire sale price of the
pl ots should be paid to discharge the liability and it be a
condition in the sale deed itself. Before accepting the
tender of the third respondent, an opportunity should have
been given to the appellant as to why such an offer of the
third respondent be not accepted. The appellant would have
cone forward to give his own offer or brought third parties
with higher offers. No such bona fide actions have been
taken or attenpted by the Corporation. Thus the acts
smacked of bona fides or responsibility or reasonabl eness as
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an ordinary prudent businessnman/trustee/ owner acting in or
dealing with such trust. Thus the sale of the property is
vitiated by unjust and unreasonable act on the part of the
Corporation or its officers or enployees and is liable to be
set aside.

The possession given to the respondents 3 to 5 or L.Rs.
of the respondent is illegal and i mmedi ately be resuned by
the Corporation. The third respondent clained to have
improved the nmill or entered into an agreenment of sale of
open plot No. 220/2 with third parties. But this is subject

to litigation attracting the doctrine of lis pendens under
s. 52 of the Transfer of Property Act. The appel |l ant,
therefore, is not bound by the sale or the subsequent acts

of the purchasers/persons claimng through them One of the
obj ections raised by the purchasers is that the appellant is
one of five partners and-the other did not object to the
sale. This is no ground to deny the relief to the appellant
when injustice stares at the face. The sale is accordingly
set aside. The Corporation should inmmediately resumne
possession ~of the hypotheca sold. It is open to the
appel l ant -to pay the entire liability and have the hypotheca
redeemed as per contract. If it not possible, t he
respondent shall release plot No. 220 to enable t he
appellant to do plotting along with plot Nos. 219 and 221
The rel ease shall be nade within four weeks fromthe date of
the receipt of the copy of this order or is produced before
the respondent. The release shall be subject to paynent of
the entire sale price to the |oan account. The respondent
shal |l grant six months’ time fromthe date of release to the
appel l ant to pay the entire arrears outstanding towards the
loan. If he fails to do so, the Corporation
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is directed to sell the same in open auction, after ' giving
wide publicity in the press and by beat of drum m crophone
in the town and nei ghbouring area. The transfree would be
entitled, if available at law, to proceed against the
Corporation, for such reliefs as i's open to themin/law for
danmages.

The appeal is accordingly allowed. The wi't of
certiorari is issued quashing the sale. Mandanus is issued
to the first respondent to i mediately resume possession of
the hypot heca and i nplement the directions contained in- the
judgrment. The parties would bear their own costs.

T.N A Appealal | owed.
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