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CASE NO. :
Appeal (civil) 3406 of 1998

PETI TI ONER
RAJENDRA TI WARY

Vs.

RESPONDENT:
BASUDEO PRASAD & ANR.

DATE OF JUDGVENT: 09/11/ 2001

BENCH
S. S. N Quadri, S.N. Phukan

JUDGVENT:

Syed Shah Mohamed Quadri, J.

Thi s appeal, by special |eave, is fromthe judgment and

order of the Hi gh Court of Judicature at Patnain Second Appea
No. 304 of 1990 passed on Septenber 09, 1997.

The parties are referred to as they are arrayed in the tria
court. The respondents-plaintiffs filed Title Suit No.167 of

1982 (12 of 1985) for eviction of the appellant-defendant from
hol di ng No. 1600 (new) (old holding No:95) in Ward No.1

havi ng an area of 7-1/2 dhurs, Mihalla Waya Bazar, P.S Siwan
town P.S.No.231, Siwan, Bihar (for short, the suit prem ses)

on three grounds -- (1) default of the defendant in paynent of
rent from August 14, 1981 under clause (d) of sub-section (1)

of Section 11; (2) reasonabl e personal requirenent in good faith
for the sons of the plaintiffs under clause (c) of sub-section (1)
of Section 11, and (3) danmge to the suit premi ses under clause
(b) of sub-section (1) of Section 11 of The Bi har Buil di ng
(Lease, Rent & Eviction) Control Act, 1982 (for short, the

Act). The plaintiffs averred that they purchased the suit

prem ses under three registered sale deeds of March 17, 1981
April 09, 1981 and April 14, 1981 from one Kedar Nath Si nha

and imredi ately thereafter let themout to the defendant on
nmonthly rent of Rs.300/-; the defendant did not pay the rent
fromthe date of the commencenent of the tenancy. The

plaintiffs have six sons; three of themare mgjor. The plaintiffs
wanted to set up their children in business as they are

unenpl oyed; they, therefore, require the suit premses in good
faith. The defendant contested the suit denying that he took the
suit premises on rent fromthe plaintiffs. He stated that he had
taken the suit prem ses on rent fromthe said Kedar Nath Sinha
about 33 years back. He, however, alleged that he entered into
an agreenent for purchase of the suit prenises and a

Mahadnama (agreenent for sale) was executed by the said

Kedar Nath Sinha in his favour on Septenber 14, 1980 and
fromthat date he has been in possession as owner of the suit
prem ses. The defendant also filed Title Suit No.232 of 1983 in
the Court of Sub-Judge, Siwan praying the Court to grant

specific performance of the said Mahadnana dated Septenber

14, 1980. The said suit is pending. He denied that the ground

of personal requirenent of the plaintiffs was either reasonable
or bonafi de.
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On April 30, 1985 the trial court after appreciating the

evi dence on record dismssed the suit for eviction holding that
there was no relationship of |andlord and tenant between the
plaintiffs and the defendant; it found that the plaintiffs had title
to the suit prem ses; however, finding was recorded on the
guesti on of reasonabl e personal requirenment in favour of the
plaintiffs. Against the judgnent of the trial court, the plaintiffs
filed Title Appeal No.96 of 1985 in the court of 5th Addl.
District Judge, Siwan. On May 26, 1990 the appellate court
affirmed the judgnment of the trial court and dismnissed the

appeal. The plaintiffs then agitated their claimin Second

Appeal No. 304 of 1990 before the H gh Court of Judicature at
Patna. On Septenber 09, 1997 the High Court allowed the

appeal taking the view that an equitable decree of eviction

coul d be passed agai nst the defendant on the basis of the title of
the plaintiffs and renmanded the case to the first appellate court
on the ground that it did not record any finding on the question
of title of the parties. That judgnent of the H gh Court is

br ought under chal | enge in this appeal by the defendant.

M.P.S. Msra, the | earned senior counsel appearing for

def endant; contended that provisions of Order VII Rule 7 of the
Code of Civil Procedure would not be attracted to the suit as the
court was exercising limted jurisdiction under the Act. M.

M sra argued that in a suit for eviction under the Act the
guestion of title to the suit prem ses could not be deci ded and
that had to be done by a civil court in its ordinary jurisdiction
and, therefore, the Hi gh Court erred in-law in remandi ng the

case to the first appellate court for deciding the question of title
of the plaintiffs and passing an-equitable decree for eviction of
the defendant.

Ms. Asha Jain Madan, the |learned counsel for the

plaintiffs, argued that adnmttedly the suit preni ses belonged to
the said Kedar Nath Sinha and the plaintiffs purchased the sane
under three registered sale deeds fromhim they had, therefore,
prima facie title and as admittedly the said Kedar Nath Sinha

had | et out the sane to the defendant, an equitable decree for

his eviction ought to have been passed by the courts bel ow

I nasmuch as the trial court on the basis of the sal'e deeds and
statenment of the vendor of the plaintiffs recorded the finding
that the plaintiffs were the owner but the first appellate court
did not go into that question, the High Court was right in
directing the first appellate court to record a finding as tothe
title to the suit premises. Once the plaintiffs established their
title to the suit prem ses, argued Ms. Madan, even if the

def endant was held not to be the tenant, an equitable decree
coul d al ways be passed agai nst the defendant for eviction of the
suit prem ses.

On the above contentions the question that arises for
consideration is : whether on the facts and the circunstances of
the case the High Court is right in lawin holding that an

equi tabl e decree for eviction of the defendant can be passed

under Order VIl Rule 7 of C. P.C. and renanding the case to the
first appellate court for recording its finding on the question of
title of the parties to the suit prem ses and for passing an

equi tabl e decree of eviction against the defendant if the
plaintiffs were found to have title thereto.

It is evident that while dealing with the suit of the

plaintiffs for eviction of the defendant fromthe suit prem ses
under clauses (c) and (d) of sub-section (1) of Section 11 of the
Act, courts including the H gh Court were exercising

jurisdiction under the Act which is a special enactnent. The

sine qua non for granting the relief in the suit, under the Act, is
that between the plaintiffs and the defendant the relationship of
 andl ord and tenant should exist. The scope of the enquiry
before the courts was limted to the question : as to whether the
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grounds for eviction of the defendant have been nade out under
the Act. The question of title of the parties to the suit prenises
is not relevant having regard to the width of the definition of
the ternms | andlord and tenant in clauses (f) and (h),
respectively, of Section 2 of the Act.
I nasmuch as both the trial court as well as the first
appel | ate court found that the relationship of lIandlord and
tenant did not exist between the plaintiffs and the defendant,
further enquiry into the title of the parties, having regard to the
nature of the suit and jurisdiction the court, was unwarranted.
As the High Court remanded the case to the first
appel | ate court to decide the question of title of the parties and
grant a decree under Order VIl Rule 7, it will be necessary to
guote the said provision here:
R 7. Relief to be specifically stated
Every plaint shall state specifically the reli ef
which the plaintiff clains either sinply or in the
alternative and it shall not be necessary to ask for
general or other relief which my al ways be given
as the Court may think just to the same extent as if
it had been asked for. And the sanme rule shal
apply to any relief claimed by the defendant in his
witten statenent.

A plain reading of 'Oder VII Rule 7 makes it clear that it

is primarily concerned with drafting of relief in a plaint. It is in
three parts -- the first part directsthat the relief clained by the
plaintiff sinply or in the alternative shall be stated specifically.
It incorporates in the second part the well settled principle that
it shall not be necessary to ask for general or other relief which
may al ways be given as the Court may think just on the facts of

the case to the same extent as if it has been asked for. The third
part says that in regard to any relief clainmed by the defendant in
his witten statenment, the sanme rule shall apply.

In Firm Sriniwas Bam Kumar vs. ~Mahabir Prasad &

Os. [Al.R 1951 S.C. 177] it.is laid down by this Court
Ordinarily, the Court cannot grant relief to the

plaintiff on a case for which there was no

foundation in the pleadings & which the other side

was not called upon or had an opportunity to neet.

But when the alternative case, which the plaintiff

could have nmade, was not only admtted by the

defendant in his witten statenent but was

expressly put forward as an answer to the claim

which the plaintiff made in the suit, there would be

not hing inmproper in giving the plaintiff a decree

upon the case which the defendant hinself nakes.

A demand of the plaintiff based on the defendants

own pl ea cannot possibly be regarded with surprise

by the latter & no question of adducing evidence

on these facts would ari se when they were

expressly admtted by the defendant in his

pl eadi ngs. I n such circumstances, when no

injustice can possibly result to the defendant, it

may not be proper to drive the plaintiff to a

separate suit.

In that case the plaintiff filed the suit for specific

performance of the contract for sale. He alleged that he paid

part of the consideration under the contract to the defendant.

The defendant denied the execution of the contract. However,

he pl eaded that he took nmoney fromthe plaintiff as a loan. The
plaintiff failed to prove the contract for sale though the plaintiff
did not claimalternative relief for recovery of the anount paid
under the contract. The Court passed a decree for recovery of
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the anpunt all eged to have been taken by the defendant as a

| oan under Order VII Rule 7.

In Bhagwati Prasad Vs. Chandranmaul [A l.R 1966 S.C

735] the plaintiff laid the suit for ejectment of the defendant on
the ground that he let out the building to the defendant on rent
in different portions on conpletion of construction of each
portion. The defendant pleaded that he constructed the house
on the | and which belong to the plaintiff. The agreenent

bet ween them was that he would remain in possession of the
house until the amount spent by himin construction the house
woul d be repaid by the plaintiff. The agreement of tenancy

pl eaded by the plaintiff and the case set up by the defendant
were disbelieved by the trial court; nonetheless the trial court
hel d that there existed the relationship of |andlord and tenant,
fixed a reasonabl e rent and decreed the suit for ejectnment of the
def endant and al so for recovery of the rent at the rate fixed by
it. The High Court set aside the decree of the trial court with
regard to the agreement of tenancy but confirmed the decree for
ej ectment ‘of the defendant. On appeal to this Court on a
certificate granted by the High Court, Gajendragadkar, C. J.
speaki ng for a four-Judge Bench observed

The general rule no doubt is that the relief should

be founded on pl eadi ngs nade by the parties. But

where the substantial matters relating to the title of

both parties to the suit are touched, though

indirectly or even obscurely, in the issues, and

evi dence has been | ed about them then the

argunent that a particular matter was not expressly

taken in the pleadings woul d be purely formal and

techni cal and cannot succeed in every case. \at

the Court has to consider in dealing with such an

objection is did the parties know that the natter in

qguestion was involved in the trial, and did they

| ead evidence about it? |If it appears that the

parties did not know that the matter was in issue at

the trial and one of them has had no opportunity to

| ead evidence in respect of it, that undoubtedly

woul d be a different nmatter. To allow one party to

rely upon a matter in respect of which the other

party did not |ead evidence and has had no

opportunity to | ead evidence, would introduce

consi derations of prejudice, and in doing justice to

one party, the Court cannot do injustice to

anot her.

Where the relief prayed for in the suit is a larger relief

and if no case is nade out for granting the sane but the facts, as
established, justify granting of a smaller relief, Oder VII Rule
7 permts granting of such a relief to the parties. However,
under the said provisions a relief larger than the one clai ned by
the plaintiff in the suit cannot be granted.

These are cases where the courts which tried the suits

were ordinary civil court having jurisdiction to grant alternative
relief and pass decree under Order VII Rule 7. A court of Rent
Controller having limted jurisdiction to try suits on grounds
specified in the special Act obviously does not have jurisdiction
of the ordinary civil court and therefore cannot pass a decree for
eviction of the defendant on a ground other than the one

specified in the Act. If, however, the alternative relief is

perm ssible within the anmbit of the Act, the position would be
different.

In this case the reason for denial of the relief to the

plaintiffs by the trial court and the appellate court is that the
very foundation of the suit, nanely, the plaintiffs are the

| andl ords and the defendant is the tenant, has been concurrently
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found to be not established. 1In any event inquiry into title of
the plaintiffs is beyond the scope of the court exercising
jurisdiction under the Act. That being the position the

i mpugned order of the H gh Court remanding the case to the

first appellate court for recording finding on the question of title
of the parties, is unwarranted and unsustai nable. Further, as

poi nted out above, in such a case the provisions of Order VII

Rule 7 are not attracted. For these reasons the aforenmentioned
cases are of no assistance to the defendant. |In this view of the
matter we cannot but hold that the High Court erred in

remandi ng the case to the first appellate court for determ nation
of the title of the parties to the suit prem ses and for granting
the decree under Order VIl Rule 7.

However, we make it clear that this judgnent does not

preclude the plaintiffs fromfiling a suit for declaration of title
and for recovery of the possession of the suit prenises against

the defendant. |If such a suit is filed within three nmonths from
today we direct that the sanme shall be tried along with suit filed
by the defendant, Title Suit No.232/1983, in the court of Sub-
Judge, Siwan (Exbt.11) for specific performance of the contract

agai nst the said Kedar Nath Sinha and the plaintiffs.

In the result the judgnent of ‘the H gh Court under

challenge is set aside. The suit of the plaintiffs (respondents) is
di sm ssed. The appeal of the defendant (appellant) is allowed
accordingly but in/the circunstances of the case w thout costs.




