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ACT:

Representation of the People Act, 1951-S. 81, 100, 101-
VWhet her there shoul'd be specific averment in the petition
that due to inproper acceptance of nom nation Paper, the
result of the election had been nmaterially affected-Wether
the case falls under s. 100(1)(a).

HEADNOTE:
The first respondent was declared elected to Tam | Nadu
Legi slative. Assenbly defeating his nearest rival, the

petitioner. This appeal arises out of the dismssal of the
election petition filed by the appellant for setting aside
the result of that election.  Many grounds had been urged
before the High Court; but only one ground. which the High
Court refused to go into was urged before this Court: /i.e.,
that on the date of presenting his nonmination paper, the 1st
r espondent had a subsisting contract wth the State
CGovernment to w den a road at an estimated cost of Rs. 2
| akhs and that on the eve of presentation —of nom nation
papers, he purported to surrender the contract by submtting
an application for cancellation to the Division Engineer
whereas the contract was signed by the Superintending
Engi neer, Madras Circle on behalf of the Governnent of Taml
Nadu, and this letter of cancellation was not ~valid and
therefore there was no valid cancellation of the contract,
and as such, the election of the 1lst responder., was void on
that ground.

The Hi gh Court, however, refused to go into the 'allegation
on the ground that there was no specific avernent in the
petition that due to alleged inproper reception on the 1st
respondent’s nom nati on paper, the election result had been
materially affected.

Al'l owi ng the appeal

HELD : (i) Under s. 83(1)(a), an election petition shal
contain a concise statement of material facts on which the
petitioner relies. Under s. 100(1) if the High Court is of
opi nion that on the date of his election, a returned candi-

date was not qualified to be chosen to fill the seat or that
the result of the election has been naterially affected by
the inproper acceptance of any nomi nation etc.; the High

Court shall declare the election of the returned candidate
void. Therefore. what section 100 requires is that the High
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Court before it declares the election of a returned
candi date void, should be of the opinion that the result of
the election, in so far as it concerns a returned candi date,
has been nmaterially affected by the inproper acceptance of
any nom nation. Under s. 83, all that was necessary was a
concise statement of the material facts on which the
petitioner relies.

(ii) In the present case, the appellant had stated that the
el ection is void because of the inproper acceptance of the
1st respondents nomination. |t was not necessary for himto
further allege that the result of the election in so far as
it concerns the returned candidate has been materially
af fected by the inproper acceptance of the 1st respondent’s
nom nation. That is the obvious conclusion to be drawn from
the circumstances of this case. Further, the question of
the election being materially affected does not arise in a
case falling wunder 100(1 ) (a). Al that s. 100(1 ) (a)
requires is that onthe date of this election a returned
candi dat e ‘'was not qualified or was disqualified to be chosen
to fill the seat under the Constitution or the Act. Under
this section-in order’ to declare his election void it is
not necessary that election petition should state that the
result of the election was materially affected thereby.
[ 44G

Bal akri shlia v. Farnandez, [1969] 3 S.C. R 603, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION :~ Civil Appeal No. 646 of 1972.
Appeal under Sec. 116-A of the Representation of the People
Act, 1951, fromthe judgnent and order dated February 18,
1972 of the Madras High Court in E. P.~No. 13 of 1971

41

M Nat esan, K. Jayaram and C. Chandrasekhar, for the
appel | ant .

M C. Chagla and A. Subhashini, for respondent No. 1.

S. Mohan and A. V. Rangam for respondents Nos. 3 & 4.

The Judgnent of the Court was delivered by-

ALAG RISWAM, J.-This appeal. arises out of ~the election
held to fill tip a seat in the Taml| Nadu Legislative
Assenmbly from the Sankarapuram Constituency, South Arcot
District, held in March 1971 in which the first respondent
obt ai ned 28,544 votes as agai nst 28,472 votes obtained by
the petitioner and was thus declared el ected. This _appea
arises out of the dismissal of the election petition filed
by the appellant for setting aside the result of that
el ecti on. Though many grounds had been urged ' before the
H gh Court as well as in the petition of appeal in 'this
Court, we are now concerned only with one ground which the
High Court refused to go into and was the only one  which
Shri Nat esan appearing for the appellant urged before us.
Before the Returning O ficer another candidate by the name
Ramaswam bad presented an objection petition to the
reception of the 1lst respondent’s nom nation on the ground
that he had a subsisting contract wth the H ghways
Departnment of the State of Tam| Nadu, and with the
Panchayat Union, Thiagadurgam and was also an agent for
selling tickets in the raffle conducted by the State of
Tam | Nadu. The Returning Oficer rej ected those
contentions and accepted the nom nation papers of the 1st
respondent. Subsequently, Ramaswami withdrew from the
contest and the appellant and the 1st respondent were the
only candidates in the election. 1In his election petition
the appellant had nentioned that on the date of presenting
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his nom nation papers the 1st respondent had a subsisting
contract with the State Governnment to widen and blacktop
the, U undurpet-Salem road between 74 kmand 86 km at an
estimated cost of Rs, 2 lakhs, that on the eve of
presentation of nom nation papers he purported to surrender
the contract by submitting an application- for cancellation
to the Division Engineer, H ghways, Cuddal ore, whereas the
contract was signed by the Superintendi ng Engi neer, Madras
Crcle on behalf of the Government of Tami| Nadu, that this
letter of cancellation was not valid and therefore there
was no valid cancellation of the contract. He. therefore,
specifically wurged that the election of the 1st respondent
was void on that ground. = The 1st respondent on the other
hand rmaintained that the cancellation of the contract was
valid and there was no subsisting contract on the date of
filing of he nompation-and that the contention of the
petitioner that his election was void on that ground was not
| egal ly sust ai-nabl e. He also contended that as the
petitioner had not alleged that by reason of such i nproper
acceptance the result of the election, inso far as it
concerned the 1st respondent, had been nmaterially affected,
that allegations cannot be inquired into. He also contended
that in any case the result of the election had not been
materially affected.. The | earned Judge who dealt with this
matter upheld the contention of the respondent on the ground
that the allegations in the petition had not stated that the
result had been materially affected

42
by the alleged inproper reception of the (1st =~ respondent’s)
nom nati on papers. He was of the opinion that this

allegation relating to the inproper acceptance of the
nom nation of the first respondent cannot be  considered a
valid ground, which could be gone into inthe absence of a
specific avernent that the election had been materially
af f ect ed. To conplete the parrative it is necessary to
mention that the appellant had filed an application for
summoni ng the necessary docunents in order to sustain his
case. The docunents necessary to be referred to, so far as
the present appeal is concerned, are only four in nunber

1. Obj ections to the nom nation of the 1st
respondent (N. Nachi appan) by A. Ramaswam .
2. Docunents produced by the 1st respondent

(N Nachi appan) at the tinme of the scrutiny
of nomi nati on.

3. The si gned agr eenent bet ween t he
Superi nt endi ng Engi neer, Hi ghways, Madr as
Circle and N Nachiappan in respect of the

contract for wi dening the exi sting
bl ack _top surface to 22 ft. with
U undur pet - Sal en) Road-Kilonetre 74/ 2 to/ 86/ 4.
4. Proceedi ngs of the Divisional <“Engineer

H ghways and Rural Work, Cuddal ore of
term nation of the contract made by Rec. No.

8280/ 70-B- 3 dated 28-1-71

The first two docunents were to be sunmobned to be produced
by the District Election Oficer and the other two by the
Superi nt endi ng Engi neer, H ghways, Madras Circle.

Before dealing with the question whether the | earned Judge
was right in holding that he could not go into the, question
whet her the 1st respondent’s nom nation has been inproperly
accepted because there was no allegation in the election
petition that the el ection had been materially affected as a
result of such inproper acceptance, we nmay look into the
rel evant provi si ons of |aw Under s. 81 of t he
Representati on of the People Act, 1951 an election petition
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calling in question any election nmay be presented on one or
nore of the grounds specified in sub-section (1) of section
100 and section 101. It is not necessary to refer, to the
rest of the section. Under section 83 (1 )(a), in so far as
it 1is necessary for the purposes of this case, an election
petition shall contain a concise statenent of the nmateria
facts on which the petitioner relies. Under section 100(1)
if the High Court is of opinion-

(a) that on the date of his election a returned candidate
was not qualified, or was disqualified, to be chosen to fil
the ,eat under the Constitution or this Act....

(d) that the result of the election, in so far as it
concerns a returned candi date, has been materially affected

(i) by the inproper acceptance of any nomi nation, or

43

the, H gh Court - shall declare the election of the returned
candi date to be void. Therefore, what section 100 requires
is that the H gh Court before it declares the election of a
returned —candidate is void should be of opinion that the
result of the electionin sofar as it concerns a returned
candi date has been materially affected by the inproper
acceptance of any nom nation. Under s. 83 all that was
necessary was a concise statement of the material facts on
which the petitioner relies. That the appellant in this
case has done. He has also stated that the election is void
because of the inproper acceptance of the 1st . respondent’s
nom nati on and the facts given showed that the 1st
respondent was suffering froma disqualification which wll
fall under section 9A. That was why it was cal l'ed  inproper
accept ance. We did not consider that in the circunstances
of this case it was necessary for the petitioner ‘to have
also further alleged that the result of ‘the electionin so
far as it concerns the returned candidate has been
materially affected by the inproper acceptance of the 1st

respondent’s nom nation. , That is the obvious conclusion to
be drawn fromthe circunmstances of this case. There was
only one sea, to be filled and there were only two
contesting candidates. If the allegation that the 1st

respondent’s nomination has been inproperly accepted is
accepted the conclusion that would follow is that the
appel lant would have been elected as he was the only
candidate validly nom nated There can be, therefore, no,
dispute that the result of the election’” in sofar as it
concerns the returned candi date has been materially affected
by the inproper acceptance of his nom nation because but-
for such inproper acceptance he woul d not have been able to
stand for the election or be declared to, be elected. The
petitioner had also alleged that the election was’ void
because of the inproper acceptance of the 1st respondent’s
nom nati on. In the case of election to a single  nenber
constituency if there are nore than two candi dates and the
nom nation of one of the defeated candidates had been
i mproperly accepted the question mght arise as to whether
the result of the election of the returned candidate had
been materially affected by such inproper reception. In
such it case the question would arise as to what-would have
happened to the votes which had been cast in favour of the
defeated candidate whose nomination had been inproperly
accepted if it had not been accepted. |In that case it would
be necessary for the person challenging the election not
nerely to allege but also to prove, that the result of the
election had been materially affected by the inproper
accept ance of the nomination of the ot her def eat ed
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candi date. Unl ess he succeeds in proving that if the votes
cast in favour of the candidate whose nom nation had been
i mproperly accepted would have gone in the petitioner’s
favour and he woul d have got a majority he cannot succeed in
his election petition. Section 100(1) (d) (i) deals wth
such a contingency. It is no, intended to provide a
convenient technical sell in a case like this where there
can be no dispute at all about the election being materially
affected by the acceptance of the inproper nom nation
“"Materially affected" is not a forrmula that has got to be
specified but it is an essential requirement that is
contenplated in this see-

44
tion. Law does not contenplate a nore repetition of a
f or mul a. The Ilearned Judge has failed to notice the

di stinction between a ground on which an election can be
declared to be void and the allegations that are necessary
in an election petition in respect of such a ground. The
petitioner had stated the ground on which the 1st
respondent’s el ection shoul d be declared to be void. He had
also given the material facts as required under s. 83(1)(a).
We are, therefore, of opinion that the | earned Judge erred
in holding that it was not conmpetent for himto go into the
guestion whether the 1st respondent’s nomi nation had been
i mproperly accept ed.
One other point which the | earned Judge failed to notice is
that on the allegations contained inthe petition, if they
Were established, the respondent nust be deened to suffer
the disqualification under S. 9Aof the Act and all that s.
100(1)(a) requires is-that on the date of his election a
returned candidate was not qualified or was disqualified to
be chosen to fill the seat under the Constitution or this
Act . In order to declare his election void it is not
necessary that the election petition should state that the
result of the election was materially effected thereby. The
question of the election being materially affected does not
arise in a case falling under s. 100(1)(a).
Though it is not necessary to cite any authorities we may
refer to a few decisions. In Balakrishna v. Fernandez(1)
this Court pointed out that the first sub-section of section
100 lays down the grounds for declaring an election to be
void, that sections 100 and 101 deal with the substantive
law on the subject of election, that these two sections
circunscribe the conditions which nust Ilie established
before an el ection can be decl ared voi d or another candi date
declared elected. It further observed
"The heads of substantive rights in's. 100(1)
are laid down in two separate parts :. the
first dealing wth situations in_ which the
el ection must be declared void on proof of
certain facts, and the second in which the
election can only be declared void :if the
result of the election, in so far ‘as it
concerns the returned candi date, can be held
to be nmaterially affected on proof of sone
other facts in the first part they are that
t he candi dat e | acked t he necessary
qualification or had i ncurred
di squalification. These are grounds on proof
of which by evidence, the election can be set

aside wthout any further evidence. The
second part is conditional that the result of
the election, in so far as it concerns a

returned candidate, was materially affected by
the i nproper acceptance of a nomination. This
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condition has to be established by sone
evidence direct or circunstantial. It is,
therefore, clear that the substantive rights
to meke an election petition are defined in
these sections and the exercise of the right
to petition is limted to the gr ounds
specifically mentioned.
Having dealt with the substantive |law on the
subj ect of election petitions we may now turn
to t he pr ocedur al provi si ons in t he
Representati on of the People Act. Here we,

(1)[1969] (3) S.C.R 603.

45

have to consider sections 81, 83 and 86 of the
Act. The first provides the procedure for the
presentation of election petitions. The
proviso to sub-section alone is material here.
It~ provides that 'an el ection petition my be
presented ’'on one or nore of the grounds
specified in sub-section (1) of. S. 100 and
s. 101. That as we have shown above creates
the, substantive right. Section 83 t hen
provides that the election petition nmust
contain a-concise statenent of the nmateria

facts onwhich the petitioner relies...... The
section is mandatory and requires first a
conci se statenment of material facts...... What

is the difference between naterial facts and
particulars ? The word 'material’ shows that
the facts necessary to formulate a conplete
cause of action-must be. stated. ~Omssion of
a single material fact leads toan inconplete
cause of action and the statenment of claim be-
cones bad. The function of particulars is to
present as,full _a picture of the cause of
action with such further information in detai
as to make the opposite party understand the,
case he will have to neet."
That |ays down the proper test. |n Konappa v.
Vi swanat h(1) this Court pointed out that
"Where by an erroneous order of the  Returning
Oficer poll is held which,—but for that
order, was not necessary, the Court would be
justified in declaring those contesting candi -
dates el ected, who, but for that order, ~would
have been decl ared el ected.”
It was urged before us by M. Natesan that we should sunmmon
the docunents which were only four in nunber and decide. the
case ourselves. W do not know whether any further materia
would or would not be necessary to establish the ground
sought to be nade out by the appellant or whether “any ora
evi dence woul d be necessary. |In any case we do not consider
it either necessary or expedient that we should deal  wth
the matter directly ourselves.
The appeal is, therefore, allowed and the order of the
| earned Judge is set aside. He will now proceed to
determine only the question regarding the disqualification
of the first respondent and, therefore, whether the

acceptance of his nomnation was inproper. The first
respondent will pay the appellant’s costs.
S.C Appeal all owed.

(1) [1969] (2) S.C.R 90.
46
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