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Leave granted.

The scope of the protection afforded to guarantors under
Section 22(1) of the Sick Industrial Conpanies (Specia
Provisions) Act, 1985 (referred to as SICA) is in issue in
these appeals. The Pradeshiya Industrial and'|nvestnent
Corporation of U P. Ltd., respondent No. 1 herein (referred to as
"PICUP" hereafter) had given |oans to a conpany, Ms Shefal
Papers Ltd., the respondent No. 2 before us (hereinafter referred
to as the conpany). By way of security the conmpany nortgaged
its inmmovabl e properties and hypothecated its assets to PICUP .
In addition the appellants executed bonds of guarantee in
consi deration for the grant of [oans to the conpany.

On 1st Decenber 1997, the Conpany was decl ared sick by

the Board for Industrial and Financial Reconstruction (BILFR) in
terms of Section 3(1)(0) of the SICA. The BIFR appointed | FC
as the operating agency under Section 17(3) of the Act "to
examne the viability and submt its report for revival of the
conpany". Wil e the proceedi ngs before the BIFR were

pendi ng, on 6th February 2002 three separate notices of

demand were served on the appellants as personal guarantors in
respect of the |loans granted to the conpany by PICUP. The tota
amount cl ai med was Rs. 8, 90, 84. 259. 06p. Each of the appellants
was called upon to pay the denmand within 30 days along with

the interest at the rates specified in the notice failing which
PICUP said that it would take | egal neasures to recover its

out st andi ng dues from each guarantor. The appellants replied to
the notice stating that because of the decisions of this Court on
the scope of Section 22(1) of the Act, PICUP could not enforce
its demand agai nst the appell ants. PI CUP rejected the stand of
the appellants and call ed upon the appellants to liquidate its
dues failing which recovery certificates would be i ssued agai nst
the appel | ants.

The appellants did not pay. Instead they filed a wit

petition which was ultimately dism ssed on 23rd May 2002. The
deci sion of the High Court is the subject matter of the present
appeal s. Recovery certificates which have been issued agai nst
the appell ants have been stayed by this Court pending di sposa

of the special |eave petitions.
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The subm ssion of the appellants is that Section 22(1) of

SICA specifically prohibited the filing of a suit for the recovery of
the nmoney for the enforcenment of any guarantee in respect of

any | oan or advance granted to an industrial conpany. Reliance

has been placed on Maharashtra Tubes Ltd. V. S.I.1. Corpn.

of Maharashtra 1993(2) SCC 144, Kanhaiyal al Vi shi ndas

G dwani V. Arun Dattatray Mehta 2001 (1) SCC 78, LIC V.

Escorts Ltd. 1986 (1) SCC 264, P.L. Kantha Rao v. State of

A P. 1995 (2) SCC 471, Ghantesher Ghosh V. Madan

Mohan Ghose 1996 (11) SCC 446, Pandurang R Mandl ik

v. Shantibair Ghatge 1989 Supp.(2) SCC 627 to submit that

the word "suit’ in Section 22 (1) should be understood as

i ncl udi ng any proceeding including certificate proceedings for the
enforcenent of such a guarantee.

It is submtted that this Court in Patheja Bros. Forgings

& Stanmpings V. 1CICl Ltd. 2000(6) SCC 545 had clearly held

that the legislative intent was to protect the guarantors since the
guarantee given in respect of anindustrial conpany which was

bei ng revived under the Act is a fundanental part of its
restructuring process. It is further submtted that no rationa

di stinction shoul d be nade between a creditor who woul d have

to file a suit to enforce a guarantee and creditors like PICUP

whi ch coul d recover its dues w thout approaching the Court by
summary proceedi ngsas an arrear of |land revenue. It is

claimed that if a proceeding for recovery through a court of |aw
wer e prohibited under Section 22(1), there was no reason why

such protection should be refused when acti on was sought to be
taken wi thout recourse to Court.

Lear ned counsel appearing on behal fof Pl CUP has

submitted that the word ’suit’in Section 22(1) nust be

understood as a judicial or at |east an adjudicatory process. It is
pointed out that PICUP was entitled to enforce its clai munder

the U. P Public Mney (Recovery of Dues ) Act, 1972. Under the

U P Act a distinction is drawn between a ' proceeding’ and a 'suit’.
Section 3 specifically states that no suit for the recovery of

any sumshall lie in the Cvil Court against any such person to
whom a certificate was issuabl e under Section 3(1). I't is
submitted that since a suit was already barred by the U P. Act,

the question it being further barred under Section 22(1) did not
arise. It is also pointed out that in Section 22(1) of SICA
Parliament has drawn a distinction between the word

"proceeding’ and 'suit’. It is pointed out that this Court inits
deci sion in Maharahstra Tubes (supra) had construed the word
"proceeding’ to include proceedings under the State Fi nancia
Corporation Act. The section was subsequently anended by the

i ntroduction of the prohibition relating to the filing of a suit inter
alia to enforce a guarantee in respect of |oans advanced to a sick

i ndustrial conpany. It is argued that had the Parlianent
i ntended to include proceeding |ike those under the U P Act
within the word "suit’, it would have used the word ' proceeding’

and not consciously used the word ’suit’. The respondents have
relied upon the decision of this Court in Assistant Collector of
Central Excise V. Randev Tobacco Conpany 1991 (2) SCC

119 to contend that the word "suit’ did not cover any proceedi ng
which was not in a Court. It is then contended that the
proceedi ngs under the U P. Act were really in the nature of
recovery proceedi ngs under S.22(1) of the Act. Recovery
proceedi ngs were prohibited only against the industrial conpany
itself and not against the guarantor. It is further submitted that
the Hi gh Court had given liberty to the appellants to approach

the BI FR under Section 22(3) of the Act but the appellants had

not availed of that renedy.

Section 128 of the Indian Contract Act, 1872 provides that

the liability of the surety is co-extensive with that of the principa
debtor, unless it is otherw se provided by the contract.
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The cl auses of the guarantees executed by the appellant in
favour of PICUP clearly show that the liability of the guarantors
was to remmin unaffected by either the failure of PICUP to
enforce its nortgage and hypot hecati on agai nst the assets of the
conpany. Clauses 6, 7, 15, 16 and 17 are relevant in this
context and they specifically provide:

6. The guarantee herein contai ned

shal | be enforceabl e agai nst the

Guar antors notwi thstanding that the

securities specified in the nortgage

or any of themshall at the tine

when proceedi ngs are taken agai nst

the GQuarantors hereunder be

out st andi ng or unrealised.

7. The guar ant ee her ein cont ai ned
shal | be enforceable against the
Guar antoors notwithstandi ng that no
action' of ‘any ki nd has been taken
by the Corporati on agai nst the
Conpany/ Borrower and an
intimation in witing sent tothe
Conpany by the Corporation that a
default or breach has occurred
shall be treated as final and
concl usive proof as to the facts
stated therein.

15. The Guarantors herein agree that it
shal | not be necessary for the

Corporation to sue the said
Conpany/ Bor r ower before suing

Guarantors for the ambunt due

her eunder .

16. The Guarantors al so hereby agree
that the liability to repay the

amount due to the Corporation

shal |l arise on denand bei ng nmade

by the Guarantors by a registered

noti ce addressed to the Guarantors

on their addresses hereinafter

cont ai ned.

17. The guarantors hereby agree that
any amount due fromthem

hereunder to the Corporation shal

be recoverabl e under the U P.

Publ ic Money (Recovery of Dues)

Act, 1972 (as anmended fromtine

to tine) as arrears of |and revenue
and further that it shall not be
necessary for the Corporation to

take recovery proceedi ngs agai nst

the sai d Conpany/ Borrower before

taki ng recovery proceedi ngs under

the said Act against the

Quarantors. The CGuarantors

further agree for the applicability of
rel evant provisions of the State

Fi nanci al Corporation Act, 1951."

There is therefore nothing in the contracts which can in
any way be construed as contrary to the joint and severally
liability created under Section 128.
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Under the guarantees PICUP could raise and enforce a

denmand agai nst the appellants under the U P Public Demands
(Recovery of Dues) Act, 1972 (referred to as the UP Act).

Section 3 of the U P Act provides for the issuance of a certificate
to the Collector by a financial corporation like PICUP in respect of
sunms from persons specified in sub-section (1) of Section 3
requesting that such suns together with the costs of the
proceedi ngs should be recovered as if it were an arrear of |and
revenue. Sub-section 2 of Section 3 of the U P. Act provides

that the Collector on receiving the certificate shall proceed to
recover the anpunt stated therein as an arrear of |and revenue.
Therefore, the procedure prescribed under the U P. Act

does not necessitate that PICUP nmust enforce its rights through

any | egal forumnor indeed after any adjudi catory process. This

is clear also fromthe proviso to sub-Section 4 to Section 3 of the
U. P. Act which provides:

"4. In the case of any agreenent

referred to in sub-section (1) between

any person referredto in that sub-

section and the State Governnment or the

Corporation, no arbitration proceedings

shall lie at the instance of either party

either for recovery of any sumclained to

be due under the sai'd sub-section or for

di sputing the correctness of such claim

Provi ded that whenever proceedings
are taken agai nst any person for the
recovery of any such sum he may pay
the anmpunt cl ai med under protest to the
of ficer taking such proceedi ngs, and
upon such paynent the proceedi ngs shal
be stayed and the person agai nst whom
such proceedi ngs were taken may nake
a reference under or otherw se enforce
an arbitration agreenent in in respect of
the anmpbunt so paid, and the provisions
of Section 183 of the Uttar Pradesh Land
Revenue Act, 1901, or Section 287-A of
the Utar Pradesh Zami ndari Abolition
and Land Reforms Act, 1950 as the case
may be, shall nutatis nmutandis apply in
relation to such reference or
endorsenent as they apply in relation to
any suit in the civil court."

In other words paynent pursuant to the certificate nust

be made before the dispute can be referred to arbitration. The
U P. Act has, as rightly contended by counsel for PlICUP also
drawn a distinction between certificate proceedi ngs, suits and
arbitrations and the demand and its enforcenent are not

required to be determ ned or realised through Court or after any
adj udi catory process.
That the guarantees are enforceabl e by PICUP agai nst the
appel l ants under the U.P. Act is in fact not in issue before us.
The Iimted question is whether PICUP is prohibited by Section
22(1) of the Act from doing so.

Prior to 1994, Section 22(1) of the SICA read as foll ows:
"22. Suspension of |egal proceedings,
contracts, etc. (1) Wiere in respect of an

i ndustrial conpany, an inquiry under section 16

is pending or any schene referred to under
section 17 is under preparation or consideration
or a sanctioned scheme is under

i mpl enent ati on or where an appeal under
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section 25 relating to an industrial conpany is
pendi ng, then, notw thstandi ng anyt hing
contained in the Conpanies Act, 1956, or any

ot her law or the nmenorandum and articles of
associ ation of the industrial conmpany or any

ot her instrunent having effect under the said
Act or other law, no proceedings for the w nding
up of the industrial conpany or for execution

di stress or the |like against any of the properties
of the industrial conpany or for the

appoi ntment of a receiver in respect thereof
shall lie or be proceeded with further, except
with the consent of the Board or, as the case
may be, the Appellate Authority."

In Maharashtra Tubes Ltd. V. S.I.1. Corporation of

Maharashtra Ltd. (supra), when a question arose whether a

State Financial Corporation could take action against an

i ndustrial concern under Section 29 and/or Section 31 of the
State Financial Corporation Act, 1951, notwi thstanding the bar of
Section 22 of SICA this Court held that the expression
"proceeding’ in Section 22(1) should not be limted to 'l ega
proceedi ngs’ as understood in the narrow sense but woul d

i ncl ude proceedi ngs ‘under Sections 29 and 31 of the State

Fi nanci al Corporation Act. It was said:

"The purpose and object of this provision is
clearly to await the outconme of the reference
made to the BIFR for the revival and
rehabilitation of the sick industrial conpany.
The words 'or the |ike ~whichfollow the words
"execution’ and 'distress’ are clearly intended
to convey that the properties of the sick

i ndustrial company shall not be nade the

subj ect-matter of coercive action of simlar
quality and characteristics till the BIFR finally
di sposes of the reference nmade under Section

15 of the said enactnent. The |egislature has
advi sedly used an omi bus expression 'the |ike
as it could not have conceived of all possible
coercive neasures that may be taken against a
sick undertaking. The action contenpl ated by
Section 29 of the 1951 Act is undoubtedly a
coercive nmeasure directed at the take over of
the managenment and property of the industria
concern and confers a further right on the

Fi nanci al Corporation to transfer by way of

| ease or sale the properties of the said concern
and any such transfer effected by the Financia
Cor poration would vest in the transferee al
rights in or to the transferred property as if the
transfer was nade by the owner of the

conpany. So al so under the said provision the
Fi nanci al Corporation will have the sanme rights
and powers with respect to goods

manuf actured or produced wholly or partly
fromgoods formng part of the security held by
it as it had with respect to the original goods.
It is, therefore, obvious on a plain reading of
Section 29 of the 1951 Act that it permts
coercive action against the defaulting industria
concern of the type which would be taken in
execution or distress proceedings; the only
difference being that in the latter case the
concerned party woul d have to use the forum
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prescribed by law for the purpose of securing
attachment and sal e of property of the

defaul ting industrial concern whereas in the
case of a Financial Corporation that right is
conferred on the creditor corporation itself
which is permtted to take over the

managenent and possession of the properties

and deal with themas if it were the owner of
the properties. |If the Corporation is permtted
to resort to the provisions of Section 29 of the
1951 Act while proceedi ngs under Sections 15

to 19 of the 1985 Act are pending it will render
the entire process nugatory. 1In such a
situation the |aw nerely expects the
corporation and for that matter any other
creditor to obtain the consent of the BIFR or

as the case may be, the appellate authority to
proceed agai nst-the industrial concern. The

| aw has not |eft themw thout a renedy. W

are, therefore, of the opinion that the word
"proceedings’ in Section 22(1) cannot be given
a narrow or restricted neaning to linit the
same to | egal proceedings. ~Such a narrow
meani ng woul d run counter to the scheme of

the law and frustrate the very object and

pur pose of Section 22(1) of the 1985 Act."

It appears that there were three reasons why this Court
construed that the word ’'proceeding” as including action which
may be taken under Section 29 of the State Financia
Cor poration Act:

1. The recovery proceedi ngs were agai nst-an industria
conpany, the revival of which was one of the objects

of the Act;

2. The use of the omni bus expression "or the like" after
the word "proceedi ng”;

3 The fact that the entire Schene as contained in

Sections 16 to 19 of SICA woul d be rendered

nugatory and the process short-circuited of State

Fi nanci al Corporations were allowed to recover their
dues fromthe assets of the conpany.

After this decision was rendered, Section 22(1) was
anmended by the Sick Industrial Conpanies (Special Provisions)
Amendnent Act (12 of 1994). The follow ng words were
inserted in Section 22(1):

"and no suit for the recovery of nobney or

for the enforcement of any security

agai nst the industrial conpany or of any

guarantee in respect of any loans or

advance granted to the industria

conpany"

There is an apparent distinction between the expressions
"proceeding’ and 'suit’ used in Section 22(1). Wile it is true that
two different words nmay be used in the sane statute to convey
the sane neaning, that is the exception rather than the rule.

The general rule is that when two different words are used by
the sane statute, prina facie one has to construe these different
words as carrying different meanings. In Kanhaiyala

Vi shni das G dwani (supra) this Court found that words
"subscribed and 'signed” had been used in the Representation of
Peopl e Act, 1951 interchangeably and, therefore, in that context
the Court cane to the conclusion that when the Legislature used
the word ’subscribed it did not intend anything nore than
"signing’. The words 'suit’ and 'proceedi ng’ have not been used
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i nterchangeably in SICA. Therefore, the reasons which
persuaded this Court to give the sane nmeaning to two different
words in a statute cannot be applied here.

In none of the decisions cited before us, has the word
"suit’ been defined in a context simlar to that of SICA The
decisions cited by the appellants do not relate to the same or
simlar statutes nor do they seek to define the word "suit’ in
contradistinction to the word 'proceeding’. The decision in
Ghant esher CGhose V. Madan Mohan CGhose (supra) was
given in the context of the Partition Act where a distinction
between 'filing a suit for partition’ and ’'suing for partition’ has
been drawn. It was held that 'suing for partition” was a w der
phrase than the phrase 'suit for partition’ wthout defining what
a suit neant.
The decision in Assistant Collector of Central Excise V.
Randev Tobacco Conpany (supra) related to the construction
of the bar of suit section in the Central Excise and Salt Act,
1944. The section as it stood at the relevant tine provided
that "no suit, prosecution or other |egal proceedings shall be
instituted for anything done or ordered to be done under the
Act." . The Court held
"There can be no doubt that 'suit’ or
"prosecution’ are those judicial or |ega
proceedi ngs which are | odged in a court
of law and not before any executive
authority, even if a statutory one.

A definition of the word 'suit’ has been given in
Pandurang R Mandli k V. Shantibai” R Ghatge (supra) but in
the context of Section 11 of the Code of Cvil Procedure. This is
what the Court said:

“I'n its conprehensive sense the word

"suit’ is understood to apply to any

proceeding in a court of justice by which

an individual pursues that renmedy which

the law affords. The nodes of

proceedi ngs may be various but that if a

right is litigated between parties.in a

court of justice the proceedi ng by which

the decision of the court is sought may

be a suit".

According to these decisions, a suit is an action taken in a
Court of |aw
Having regard to the judicial interpretation of the word
"suit’, it is difficult to accede to the subm ssion of the appellants
that the word "suit’ in Section 22 (1) of the Act neans anything
ot her than sone formof curial process.
Apart fromthe semantic difference between the words
"suit’ and 'proceeding’ there is the absence of expansive words
"or the like' which appear after the expression ’'proceedi ngs, after
the word "suit’. The exclusion of such ’'ommi bus expression after
the word "suit’ nust be given sone weight in interpreting the
word. As held by this Court in LIC V. Escorts Ltd. (supra):

"The distinction nade by Parliament

in the several provisions of the
same Act cannot be ignored or strained to
be expl ai ned away by us. That is not the
way to interpret statutes. The proper
way is to give due weight to the use as
well as the omi ssion to use the qualifying
words in different provisions of the Act.
The significance of the use of the
qualifying word in one provision and its
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non-use in another provision may not be
di sregarded"”.

Since the Legislature has expressly chosen to nake a
di stinction between the suits for recovery of the noney and
enf orcenent of guarantees and proceedings for the recovery of
noney, that must be given effect to.
Furthernore, the Parlianent nmust be taken to be aware of
the decision in Maharashtra Tubes and the fact that the word
"proceeding’ used in Section 22 (1) had been wi dely construed to
i ncl ude proceedings for recovery of dues by State Financia
Corporation as arrears of | and revenue. The deliberate choice of
the word 'suit’ in the circunstances woul d indicate that
Parliament intended to limt the anmbit of the anendnent
i ntroduced to particular nodes for the recovery of noney or
enf or cenent of guarantees.
One of the reasons for the word "proceeding’ in Section
22(1) being construed widely by this Court 1in Miharashtra
Tubes was that the proceedi ngs were agai nst the conpany
itself. Having regard to the object of the Act viz., if possible to
revive the company, as also the operation of the various sections
towards this end, the Court-held that it would be unreasonable
to give such neaning to the word ' proceeding’ as would result in
dealing a death blow to the Conpany so that the entire
procedure envi saged under the SICA woul d be set at naught.
W have been unable to find a correspondi ng reason for
wi deni ng the scope of the word 'suit’ so as to cover proceedi ngs
agai nst the guarantor of an industrial conpany. The object for
enacting the SICA and for introducing the 1994 anmendment was
to facilitate the rehabilitation or the winding up of sick industria
conpanies. It is not the stated object of the Act to protect any
ot her person or body. |If the creditor enforces the guarantee in
respect of the loan granted to theindustrial conpany, we do not
see how the provisions of the Act would be rendered nugatory or
in any way affected. Al that could happen would be that the
guarantor would step into the shoes of the creditor vis--vis the
conpany to the extent of the liability net.
It is true that this Court in Patheja Bros. Forgings &
Stanpings V. 1CIClI Ltd. (supra) construed the 1994
amendment to section 22(1) to hold:

"For our purpose, therefore, the rel evant
words are: "no suit . for the

enforcenent . of any guarantee in
respect of any |oans or advance granted
to the industrial company"” shall lie

wi t hout the consent of the Board or the
appel l ate authority. The words are
crystal clear. There is no anbiguity
therein. It nust, therefore, be held that
no suit for the enforcenent of a
guarantee in respect of a |l oan or
advance granted to the industria
conpany concerned will lie or can be
proceeded with, wi thout the sanction of
the Board or the appellate authority
under the said Act."

This is in keeping with the well established principle of
statutory interpretation that where the | anguage of the provision
is explicit the | anguage of the statute nust prevail

The appel | ants have, however, sought to draw sustenance

fromthe followi ng passage in the judgnent:

"The argunent on behalf of the first
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respondent is that while this provision
provi des for the continuation of
proceedi ngs agai nst the industria
conpany, there is no provision in the
sai d Act which provides for the
continuation of any hel d-up proceedi ng
agai nst the guarantor of a |oan or
advance to such conpany and that,
therefore, Section 22 should be read as
applying only to a suit against the

i ndustrial conpany and not a guarantor.
Apart fromthe fact that, as indicated
above, the |language of Section 22 is
explicit, the scheme would provide for
the repaynent of the |oan or advance,
and, therefore, would take within its
ambit the claimonthe guarantee; the
guestion of proceeding with the suit
agai nst the guarantor would not ari se.
On the other hand, if the industria
conpany cannot-be revived by a schene,
the enbargo under Section 22 would
cease to operate." (Enphasis ours)

These observations /do not nean that when the words used

are unanbi guous, other extrinsic interpretative aids such as the
objects of the statute, or the difficulties that woul d be faced by
creditors will be relevant in interpreting the expression. The
Court in Patheja s case nerely observed that the creditor could
recover its sumfromthe principal debtor under the schene and,
therefore, the claimon the guarantee would not arise if the
amount is so recovered under the schenme.” W do not read the
observations quoted as hol ding that protection of guarantors of
loans to a sick conpany is an object of the 1994 amendnent

whi ch obj ect nust col our our ‘interpretation of the amendment.
Till 1994 no protection was afforded to the guarantors under the
Act at all. A limted protectionihas been given in '1994. The
expression used being clear and unanbi guous, it is 'not for us to
guestion the wi sdomof the legislature in givingthe linmted
protection it did or why such protection was necessary at all
Finally, the phrase introduced by the 1994 anendnent

relates to the pre-decretal stage because recovery proceedi ngs
by way of execution is already covered under the first hal f of
sub-section (1) of Section 22. If the procedure under the U P
Act is covered under the word 'proceeding’ in the first linb of
Section 22(1) of SICA, which it is according to Maharashtra
Tubes, it is not a 'suit’ for recovery under the second |inb of
that Section. As rightly contended by | earned counsel appearing
for PICUP, the proceedings under the U P. Act are really recovery
proceedi ngs within the neaning of the word ’'proceeding’ as
defined in Maharashtra Tubes. Since Section 22(1) only

prohi bits recovery against the industrial conpany, there is no
protection afforded to guarantors agai nst recovery proceedi ngs
under the U. P. Act.

The appeals are dism ssed with costs.




