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This appeal /is preferred agai nst the judgnment of the Hi gh Court of
Orissa, dated 27th July, .1993. The appel lFant was found guilty of offences
puni shabl e under section 376 | PC and 342 | PC by the Sessions Court,
Kal ahandi, and was sentenced to undergo inprisonment for seven years for the
of fence under section 376 |IPCand for three months for the offence under section
342 | PC The conviction and sentence of the appell ant was confirmed by the
H gh Court.

During the relevant time, the appellant was a District Malaria Oficer
The conpl ai nant, (hereinafter referred to as Ms. X) was a | ady Supervi sor
working in the Integrated Child Devel opnment Project. She was a post-graduate
and was about 29 years of age during the relevant tinme. She was staying in a
rented house owned by the | ocal post master. The 'case of the prosecution was
that on 1.3.1987, PW2, a fenale Anganwadi worker, along with her female
hel per came to Ms. X at 6. PP.M in a jeep and told her that she was required
by District Social Welfare Oficer. Ms. X accompanied themin the jeep which
was being driven by a driver and there was also a Ml aria Inspector in the jeep.
PW2 told Ms. X that she had cone pursuant to the direction given by the
appel l ant and that she had been told to inform M. X that D.S.WQO. required her
presence. At about 7 P.M, all of themleft in the jeep and when they reached a
smal |l town, which was about 13 kns. away fromthe residence of Ms. X, the
appel l ant was waiting there. The further case of the prosecution is that when the
j eep reached that place, PW2, (the femal e Anganwadi . worker) and her hel per
alighted fromthe jeep and Ms. X though wanted to alight, but she was prevented
fromdoing so and the appellant got into the driver’s seat of the jeep and drove
away the vehicle speedily. The jeep driven by the appellant along with
Ms. X, the Malaria I nspector and the driver reached the house of the appellant
at about 11.30 P.M The house of the appellant was about 120 kns. away
fromthe place of residence of Ms. X Ms. X was told that 'D.S.WQ was sitting
i nside the house and the appellant invited Ms. X to his house. The bag of M. X
was carried inside the house of the appellant by a peon. The case of the
prosecution is that as soon as Ms. X entered the house of the appellant, the
appel l ant cl osed the door. Though Ms. X wanted to | eave the place, she was not
all owed to go. She was of fered dinner, but she declined to have it.
Thereafter, according to the prosecution, the appel  ant had forcible sexua
intercourse with Ms. X and she fell unconscious. Wen she regai ned her
senses, she found her clothes in disorder and discovered t hat she had
been ravi shed by the appell ant. At about 7.30 AM on 2.3.1987, PW 3, t he
driver along with one Junior Engineer came to the house of the appellant and
made enquiries about Ms. X The Juni or Engineer told that he cane to know
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that Ms. X was ill and had cone for treatnent and that she was in the house of
the appel |l ant. PW 3 brought an autorickshaw and in that autorickshaw M. X
proceeded to the bus stand and travell ed ina bus and reached t he house of
PW4, a project officer. PW4 found Ms. X in a disturbed mood and in spite of
repeat ed questions, Ms. X did not tell as to what had happened to her. In the
eveni ng, PW4 canme back fromher office and made further enquiries when she
found Ms. X crying and not taking any food. On the next norning, Ms. X told
everything about the incident that had taken place in the house of the appell ant
and narrated how she was subjected to forcible sexual intercourse. PW 4

advi sed her to give a statenent in witing. On 4.3.1987, PW4, along with M.
X, went to the police station and handed over the witten statenent. As per the
direction of the Investigating Oficer, Ms. X was sent for nedical exam nation

On the next day, she handed over the clothes worn by her at the tine of

conmi ssion of offence by the appellant.

The I nvestigating Oficer got the statements of the witnesses recorded

under Section 164 Cr.P.C The Sessions Court after considering the evidence

cane to the conclusion that the appellant had committed the of fence of w ongful
confinenent and rape. In the Sessions Court, the appellant admitted that Ms. X
was brought to his house in a jeep. According to the appellant, he was told that

a sick lady required treatnment urgently. The Ml aria Inspector and the driver

were present in the jeep and he took the sick lady in the jeep and when the jeep
reached his place of residence at about 11.30 P.M, he asked the Ml aria

I nspector to take the sick lady to the hospital, but she requested that she may be

gi ven shelter in hi's house. As it was difficult to find an alternative place, he
allowed the lady to stay in his house and asked the watchman to gi ve her food.
The sick lady was found vomiting. The wat chnan gave her a separate room

and the appellant  slept in his owm room The appellant conpletely denied the
of fence of rape and wrongful confinenent.

The Sessions Court after el aborate consideration of the matter cane to
the conclusion that Ms. X had no notiveto falsely inplicate the appellant who
was a superior officer and that she being the prosecutrix in a rape case, her
evi dence has to be given due weight. The H gh Court also agreed with the
concl usi on reached by the Sessions Court.

The | earned counsel who appeared for the appellant drew our attention to
the various circunstances which nmade the prosecution story highly inmprobable.
It was argued that Ms. X travelled nearly 120 kns. during night and reached the
appel I ant’ s house, but she had not raised any protest against the conduct of
the appellant till she filed her witten statenment before the police. It was al so
poi nted out that the evidence of the prosecutrix is not supported by any nedica
evi dence and there are so many ot her circunstances which would belie the
prosecution case.

Ms. X was staying near the place of her work in a rented house. ' Wen
the femal e Anganwadi worker along with her helper cane to her ' and told that
she was required by her superior officer, she did not ask anything as to why her
presence was required during night. She readily fol lowed themand went' in a
jeep to the place which was about 13 kns. away. There, she net the appel l'ant
and according to Ms. X, she was prevented from alighting fromthe jeep and the
appel l ant drove away the vehicle hastily in order to prevent Ms. X fromgetting
down fromthe vehicle. But she adm tted during cross-exam nation that she had
not stated these facts in the witten conplaint nmade by her. Therefore, the
el enrent of forcible taking away of M. X by the appellant islacking in the
conplaint. According to Ms. X, the appellant forcibly had sexual intercourse wth
her though she resisted this physical onslaught and sustained injuries.
According to her, both nail nmarks and biting marks were there on her body.
Ms. X was exanmi ned by a doctor on 4.3.1987, but she was not satisfied with this
exam nati on and she was again taken to another doctor on 10.3.1987 for nedica
exam nati on. The doctor, who exam ned her on 4.3.1987 was not exani ned and
the nedical certificate al so was not produced as an item of evidence. In the
nedi cal certificate that was produced pursuant to the nedi cal examination done
on 10.3.1987, there was no nention of nail marks or any other signs of
vi ol ence on her body. Thus, the corroborative evidence is lacking in this
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case. It is significant to note that according to M. X, her clothes had seni na
stai ns. She produced these clothes before the police, but these clothes did not
contain any stain either of blood or senen. Had there been any stains of senen

or blood on the clothes allegedly worn by her at the time of conmm ssion of
of fence, it would have gone a |long way to prove the case of the prosecution,
especially Ms. X being an unmarried wonan.

That apart, there is no valid explanation offered by Ms. X to travel all the
way from her place of residence. M. X being an educated wonan woul d have
naturally foreseen the inpropriety of travelling along with other males in a jeep

for such a long distance during night. It is true, people act differently to sane
situati ons. There are persons who are unduly timorous and i magi ne every path
beset with lions and there are others of nore of robust tenperanent who fai

to foresee or non-challantly di sregard even the npbst obvi ous dangers. Vs.

X, an unmarried wonan-travelled in a jeep for long distance in night and her
conduct appears to be unusual and there is no rational expl anation as to what

urgent official work coul'd have been there to wundertake this nocturnal journey to
nmeet her superior officer.

It is also pertinent to note that the appellant and the Malaria O ficer were
known to Ms. X Two days- prior to 2.3..1987, i.e. 28.2.1987, there was a circle
neeti ng where M. X was required in her capacity as l|ady supervisor. The

pl ace of that neeting was 35 kms. away from her residence. M. X admitted in
her evidence that on the same day the appellant canme to her house and

enqui red why she had not attended the circle neeting and the appellant offered
help for her treatnent. She also deposed that the appellant noted his address

in her diary. This shows the previous acquaintance of Ms. X with the
appel | ant . It isalso significant to note that on the next day at about 7.30 A M,
the Juni or Engi neer ‘and one driver cane and enquired about M. X How

these two persons cane to know of the presence of Ms. X in the house of the
appel l ant, also is not known.

It is true that the evidence of the prosecutrix in a rape case is to be given
due weight. The sexual violence is a dehumanising act and it is an unlawfu
encroachment into the right to privacy and sanctity of woman. The courts al so

shoul d be strict and vigilant to protect the society fromsuch evils. It is in the
interest of the society that serious crinmes |ike rape should be effectively
investigated. It is equally inmportant that there must be fairness to all sides. In a
crimnal case, the court has to consider the triangulation of interests. It

i nvol ves taking into account the position of the accused, the victimand his or her
famly and the public. The purpose of crimnal lawis to pernit everyone to go

about their daily lives without fear of harmto person or property.

The counsel for the respondent State contended that the evidence of the
prosecutrix , which is accepted by two courts, is sufficient to uphold the
conviction of the appellant for the offence of rape and it was argued that in rape
cases, the sole testinmony of the victimis sufficient to enter a conviction.

It is true that the sole testinony of the victimof a sexual offence can be a
basis for conviction provided it is safe, reliable and worthy of acceptance. This
Court had occasion, in many cases, to consider the nature of evidence  required
when the conviction nmainly based on the testinony of the victimof the sexua
of f ence.

In Balwant Singh & Ors. Vs. State of Punjab (1987) 2-SCC 27, the
victimwas a 19 years old student and the allegation was that when she was on
her way to the college, three accused persons forcibly took her away in a car to
the canal bank where she was subjected to sexual intercourse by the accused.

She fell unconscious and | ater she was found lying in a state of

unconsci ousness under a Banyan tree by her father. There was no eye

wi tness. On nedical exanm nation, her hymen was found torn and there were

reddi sh abrasions on her breast. The police investigated the case and the case
was reported to be cancelled. The victimfiled a private conplaint and the

Magi strate conmitted the accused persons for trial to the court of sessions. The
Sessi ons Judge convicted the accused persons and this Court confirnmed the
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convi ction. This Court held that both the |earned Additional Sessions Judge
and the H gh Court have believed the evidence of the prosecutrix and her father
and in their opinion there is no reason why their evidence should not be believed
and the conviction was thus solely based on the evidence of the prosecutrix.

In Rafiq vs. State of U P. (1980) 4 SCC 262, a m ddl e-aged bal sew ka
ina village welfare organisation was raped by the appellant around 2.30 a.m
when she was sleeping in a girls school. On the next day, she reported the
matter to the nukhya sewi ka of the vill age. The counsel for the accused
contended that there was absence of corroboration of the testinmony of the
prosecutrix and that there was absence of injuries on the person of the woman
and so the conviction was unsustainable. But this plea was rejected and this
Court held :
"The facts and circunstances often vary fromcase to case, the
crime situation and the nyriad psychic factors, social conditions
and people’'s life-styles may fluctuate, and so, rules of prudence
relevant in one fact-situation may be inept in another. We cannot
accept the argunent that regardless of the specific circunstances
of a crinme and crimnal mlieu, sone strands of probative reasoning
whi ch appealed to a Bench in one reported deci sion nust
nmechani cally be extended to other cases. Corroboration as a
condition for judicial reliance on the testinony of a prosecutrix is
not a matter of |aw but a gui dance of prudence under given
ci rcumst ances. "

In Krishan Lal vs. State of Haryana (1980) 3 SCC 159, the victimwas
sl eeping with her nother and other children outside her house on a hot night
and the two accused persons carried her away to a nearby godown under

intimdation and alllegedly commi tted rape on the young wonan. I n the norning,
the nmot her of the victimfound blood on the daughter’s salwar and thereupon she
narrated the crimnal assault —of the accused on the previous night. The

counsel for the accused urged that the evidence of the prosecutrix, wthout
substantial corroboration, was i nadequate to rest a conviction under Section 376
| PC. This plea was rejected and it was held by this Court as under

"We nust bear in mnd human psychol ogy and behavi oura

probability when assessing the testinonial potency of the victinms

versi on. What girl would foist a rape charge on a stranger-unless a
remar kabl e set of facts or clearest notives were nade out? The

i nherent bashful ness, the innocent naivete and the femnine

tendency to conceal the outrage of masculine sexual aggression

are factors which are relevant to inprobabilise the hypothesis of

false inplication. The injury on the person of thevictim especially
her private parts, has corroborative val ue..To forsake

these vital considerations and go by the obsol escent demands for
substantial corroboration is to sacrifice comon sense in favour of

an artificial concoction called 'Judicial’ probability. Indeed, 'the
Court loses its credibility if it rebels against realism The | aw court
is not an unnatural world."

In State of Maharashtra vs. Chandraprakash Kewal chand Jain (1990)
1 SCC 550, a girl eloped with a 25 years old young man. They went to
Bonbay and got married. Thereafter they came to a place near Nagpur and
checked in a | odge. The | ocal Police Sub-Inspector came to know that the
couple was staying in the said | odge and he took themto the police station
where the husband was beaten up and the wife was threatened. The Sub-
I nspector registered a case agai nst the husband all eging that he was found
m sbehaving on a public street and put himin the lock-up. The girl was left in a
hotel. It was alleged that the Sub-Inspector visited the girl’s room and
conmitted rape on her. In that case, this Court elaborately considered the
guesti on whet her conviction can be based on the sole testinmony of the victimof
the sexual offence and held

"I's it essential that evidence of prosecutrix should be corroborated
in material particulars before the court bases a conviction on her
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testinony? Does the rule of prudence demand that in all cases
save the rarest of rare the court should | ook for corroboration
before acting on the evidence of the prosecutrix..

A prosecutrix of a sex offence cannot be put on par with

acconplice. She is in fact a victimof the crinme. The Evi dence Act
nowhere says that her evidence cannot be accepted unless it is
corroborated in material particulars. She is undoubtedly a

conpetent wi tness under Section 118 and her evi dence nust

receive the same weight as is attached to an injured in cases of

physi cal vi ol ence. The sane degree of care and caution nust
attach in the evaluation of her evidence as in the case of an injured
conpl ai nant or w tness and no nore. What is necessary is that the

court rmust be alive to and conscious of the fact that it is dealing
with the evidence of a person who is interested in the outcone of

the charge levelled by her. [f the court keeps this in nmind and feels
satisfied that it can act on the evidence of the prosecutrix, thereis
no rule of law or practice incorporated in the Evidence Act simlar
to illustration (b) to Section 114 which requires it to | ook for
corroboration. If for some reason the court is hesitant to place
inmplicit reliance on the testinmony of the prosecutrix, it may |ook for
evi dence which may | end assurance to her testinmony short of
corroboration required in the case of an acconplice. The nature of
evidence required to | end assurance to the testinmony of the
prosecutrix nmust necessarily depend on the facts and

circunst ances of each case. But if a prosecutrix is an adult and of
full understanding the court is entitled to base a conviction on her
evi dence unless the sane is shown to be infirmand not

trustwort hy. If the totality of the circunstances appearing on the
record of the case disclose that the prosecutrix does not have a
strong notive to fal sely involve the person charged, the court

shoul d ordinarily have no hesitation in-accepting her evidence. We
have, therefore, no doubt in our mnds that ordinarily the evidence

of a prosecutrix who does not |ack understandi ng must be

accept ed. The degree of proof required must not be higher than is
expected of an injured w tness."

In State of H P. vs. Lekh Raj (2000) 1SCC 247, this Court held that
"the hypertechnicalities or fignment of imagination should not be allowed to divest
the court of its responsibility of sifting and weighing the evidence to arrive at the
concl usion regarding the exi stence or otherw se of a particular circunstance
keeping in view the peculiar facts of each case, the social position of the victim
and the accused, the larger interests of the society particularly the | aw and order
probl em and degradi ng values of life inherent in the preval ent system The
realities of life have to be kept in mind while appreciating the evidence for arriving
at the truth."

In State of Rajasthan vs. N.K. (2000) 5 SCC 30, this Court held

"It is well settled that a prosecutrix conplaining of having been a
victimof the offence of rape is not an acconplice after the crine.
There is no rule of Iaw that her testinobny cannot be acted wi thout
corroboration in material particul ars. Her testinony has to be
appreciated on the principle of probabilities just as the testinony of
any other wtness; a high degree of probability having been shown
to exist in view of the subject-natter being a crimnal charge.
However, if the court of facts may find it difficult to accept the
version of the prosecutrix on its face value, it may search for

evi dence, direct or circunstantial, which would | end assurance to
her testinony."

It is well settled that in rape cases the conviction can be solely based on
the evidence of the victim provided such evidence inspires confidence in the
m nd of the court. The victimis not treated as acconplice, but could only be
characterised as injured wtness. It is also reasonable to assune that no
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worman woul d falsely inplicate a person in sexual offence as the honour and

prestige of that wonman al so would be at stake. However, the evidence of the
prosecution shall be cogent and convincing and if there is any supporting
material likely to be available, then the rule of prudence requires that evidence of

the victimmay be supported by such corroborative nateri al

Unfortunately, the broad probabilities of the case were not considered

by the Sessions Court or the Hi gh Court in the instant case. Ms. X, though
asserted that she had sustained scratch injuries by nails and biting, her

nmedi cal examination did not reveal any such injuries. It is true that in view of
social conditions prevalent in India, there may be delay in giving the first

i nformati on of such an offence to the police. A rape victim may think seriously
before giving the information to the police about rape as the onslaught of a socia
stigma may haunt her for life. Though the delay as such is not serious, but

whi | e considering broad probabilities of the case, the delay in giving the
information to the police, in_  the instant case, also assumes sone inportance.
Though the past conduct of the prosecutrix is an irrelevant nmatter, in the instant

case, Ms. X asserted that she was a virgin till the alleged incident, but the
nmedi cal evi dence supported by her physical features reveal ed that she was
habi t uated to sex. Al these factors cast a serious doubt on the prosecution
case. Though-there is no apparent notive for Ms. X to falsely inplicate the
appellant, it my be that M. X nust have changed her mind when she cane to
know t hat ot hers must ‘have conme to know of her conduct. So there are so many

| oose ends in the prosecution case. On a consideration of the broad

probabilities of the case, we feel that various factors cast a serious doubt about
the genui neness of the case of Ms. X that she had been forcibly ravished by the

appel | ant . The appellant is certainly entitled to the benefit of doubt. Ther ef or e,
we set aside the conviction of the appellant under section 376 and 342 | PC and
al I ow hi s appeal . The appellant” was granted bail by this Court. The bai

bonds furnished by the appell ant are cancel | ed.




