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ACT:

Service Law -Railways--Class 111 Service--Traffic Ap-
prentices --Recruitnment of--25 by direct recruitment and
75 by pronmotion/ to depart ment al officials call ed

Rankers--Merger of sources of recruitnment and constitution
of a single wunified cadre of "Relieving Transportation
Assi stants"--Seniority and pronmotion--Initial claim before
Hi gh Court confined to seniority and pronotion in. Cass-II
service--Rai lways working out pronotions upto G ass- |
servi ce--Concerned enpl oyees gaining substantially--Held
enpl oyees not entitled to further pronotions in Cass-I as a
matter of right.

Servi ce Law - Deenmed pronotion--Payment of enoluments on
hi gher posts with retrospective effect--Held entitlenent to
hi gher grades. on account of deened pronotions on the basis
of quota and rota rule is inequitable and irrational--Prin-
ciple of "no work no pay"-Held applicable.

HEADNOTE:

The respondent-enpl oyees, are Traffic Apprentices be-
longing to Cass-l111 Railway service which has four _grades
carrying different payscales. Above O ass-IIl posts, are
Class-11 and O ass-1 posts. The entire C ass-11 service was
filled by pronotion by selection fromd ass-111 service. The
Class-111 service in the Traffic and Transportation Depart-
nment consisted not only of Traffic Apprentices but also of
ot her categories. However, the pronotion to Cass-I| post
was not nade exclusively fromddass-111 service of the said
Department, but the incumbents of Cass-II1l service in the
Commercial Department were also entitled to be considered
for pronotion. Consequently, a conbined seniority 1list  of
Class-111 service both of the Traffic and Transportation
Departnment as well as the Commrercial Departnent, was nain-
tained. The pronotions to further posts, viz., to ass-I
posts were thereafter nade fromthe i ncunbents of C ass-I
posts. In C ass-1 service, 60 per cent posts were filled by
direct recruitnment and 40 per cent by pronotion from C ass-
Il service.

The appointnent to the posts of Traffic Apprentices was by
di rect
770
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recruitnment to the extent of 25%and this quota was to be
carried forward in the case of shortfall in any particular
year. The renmai ning 75% of the vacancies were earnarked to
other departnental officials for pronotion who were called
rankers. Subsequently, both the sources of recruitment were
merged and a new single unified cadre of "Relieving Trans-
portation Assistants" was constituted.

The respondents filed a wit petition in the H gh Court
chall enging the seniority list in the aforesaid newly con-
stituted cadre on the ground that their seniority in the
newy constituted cadre was not correctly fixed according to
guota rota rule of 25:75 either because the quota rule was
not observed properly or the unfilled vacancies in the 25%
guota reserved for themwere not carried forward since 1954
onwar ds.

A single judge of the Hgh Court rejected the petition
on the ground of |aches.

On appeal, the Division Bench set aside the decision of
the single judge onthe question of |aches and directed the
Rai | way  Admini stration to draw a revi sed seniority list.

Agai nst_the decision of the Division Bench, the Railways
preferred a Special Leave Petition in this Court which was
di sm ssed. Accordingly, the Railways prepared a fresh sen-
iority list in 1976. Since the said seniority list took care
of the grievances only of the enpl oyees who were parties to
the petition, sonme of the Traffic Apprentices fried an
application before the Central Adm nistrative Tribunal for a
direction to quash the seniority list of 1976 and to prepare
a fresh seniority list. In the meanwhile pursuant to the
directions of the High Court the Railways prepared a fresh
seniority list in 1983 superseding the seniority list of
1976. The Tribunal disposed of the application by its order
dat ed June 25, 1986 by directing that the seniority list of
1983 shall be acted upon, and that the  confirmations and
promoti ons be made on the basis of that list. Consequently
the Railways worked out the pronotions upto and incl usive of
Class |l posts.

Subsequently the respondent fried a contenpt  petition
before the Tribunal contending that full effect had not been
given to its judgment dated June 25, 1986. The Tribunal by
its order dated 14th Septenber, 1986 held that the respond-

ents are entitled to further pronotions to Cass |l ~and
Class |; and are entitled to enolunents on such higher posts
with retrospective effect. Hence this appeal by the Railways
771

agai nst the Tribunal’s order dated 14th Septenber, 1986.
Al'lowi ng the appeal, this Court,

HELD: 1. The Tri bunal has gone beyond the scope of  the
original petition while dealing with the contenpt. petition
The pronmotions to Cass-11 and above were not the  subject
matter of the wit petition before the Hgh Court;, - and in
its direction the H gh Court said nothing about the ' prono-

tions to Cass-Il service. However, the appellant Railways
wor ked out the pronotions to Class-ii service on the basis
of the new seniority list of class-lii service of the vyear

1983 under which the respondents have gai ned substantially.
Therefore, the respondents are not entitled to claim as a
matter of right pronmotions to any higher posts. This Court,
however, does not desire to make any observati ons which wll
cone in their way if the Union Public Service Comrission is
inclined to look into the matter. [780D QG

2. The entitlenment of the respondents to the higher
grades in Classlll posts as per the directions of the High
Court was on the basis of quota and rota rule, which in
itself is both inequitable and irrational. Tinme and again,
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the rul e has been criticised on account of the absurd result
to which it leads, viz., the deened appoi ntnments have to be
given to the concerned enpl oyees even fromthe dates when
they were not in service and probably when they were stil
in their schools and coll eges. [780H 781A-B]

In the instant case, this is the situation with respect
to sone of the respondents. The quota and rota rule had to
be worked out fromthe year 1954 as per the directions of
the Hi gh Court and the Tribunal. There is, therefore, nei-
ther equity nor justice in favour of the respondents to
award them enol uments of the higher posts with retrospective
effect. [781B-(C

P.S. Mahal & Ors. v. Union of India & Os., [1984] 3 SCR
847, held inapplicable.

2.1 On the principle of "no work no pay", the respond-
ents will not also be entitled to the higher salary as they
have not actually worked in the said posts. [781F]

JUDGVENT:

CIVIL APPELLATE JURI'SDICTION: Civil Appeal No. 2013 of
1990.

772

From the Judgnent and Order dated 14.9.1988 of the
Central Adm nistrative Tribunal, Delhi in C CP. No. 17 of
1987 in T. 246 of 1985.

Anil Dev Singh, C V.S Rao, T.C Sharma and B.K Pershad
for the Appell ant.

Subodh Mar kandeya, WA. Nomani, G Seshagiri Rao, A K
Raina, Ms. Chitra Markandeya, G D. Gupta and ‘Ashok K
Mahaj an for the Respondents.

The Judgnent of the Court was delivered by
SAWANT, J. Leave granted.

2. The appeal is filed by the General Mnager, Northern
Rai | ways agai nst the decision dated 14th Septenber, 1988 of
the Central Adm nistrative Tribunal, New Del hi.

3. In order to appreciate the grievance of the appel-
| ant - Rai | ways agai nst the inpugned order, it is necessary to
state the relevant facts in brief. Respondent-enpl oyees who
are Traffic Apprentices belonged to Class-111 Service which
has four grades, and the four grades carry different pay-
scal es as foll ows:

(i) G ade- | .- Rs. 250- 380
(ii) G ade- | | .- Rs. 335- 425
(iii) G ade- 111 .- Rs. 370- 475
(i v) G ade- 1V .- Rs. 450- 575

The promotion to the alternate grade in the said four grades
is by selection. However, the appointnents to all the / four
grades is by pronotion. Above Cass-11l posts, are C ass-|I
and C ass-1 posts. Cass-|1 posts are in Junior Scale grade,
Senior Scal e grade, Junior Adninistrative G ade and  'Seni or
Admi ni strative GGade. The entire Cass-I11 service is ‘filled
by promotion by selection fromdC ass-111 service. In Cass-I
service, 60 per cent posts are filled by direct recruitnent
and 40 per cent by pronotion from Cdass-I1 service. The
recruitment as well as pronotion to Cass-I is through the
Union Public Service Commission ('UPSC for short). Al
these posts are available as a pronotion avenue to the
i ncumbents of Class-111 posts. Cass-11l service in the
Traffic and Transportati on Departnment consists not only
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of Traffic Apprentices but also of other categories. Howev-
er, the pronotion to Cass-1l post is not nade exclusively
fromdass-111 service of Traffic and Transportati on Depart -
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ment. The incunbents of Cass-1l1l service in Conmercia
Departnent are also entitled to be considered for pronotion
to Cdass-1l posts. Hence, a conbined seniority list of
Class-111 service both in the Traffic and Transportation
Department as well as the Commercial Department, is pre-
pared. The promotions to further posts, viz., to dass-I
posts and to the posts of Junior Admnistrative Gade are
thereafter nade fromthe i ncunbents of the Cass-I1 posts.

4. 1t has further to be noted that the appointnments to
the posts of Traffic Apprentices is by direct recruitnent to
the extent of 25 per cent of the annual vacancies in the
posts of Section Controllers who are in the grade of
Rs. 200-300 (PS) and in other posts in the sane cadre in the
Yard and Station categories. This was according to the
schene prepared by the Railway Board for inproving contro
organi sations on the Railways. The Traffic Apprentices thus
directly recruited-are, on conpletion of the training, first
absorbed as Assistant Mvenment Inspectors etc. in the grade
of Rs. 150-225 and are eligible for pronmotion to the grade
of Rs.200-300 (PS)/Rs.250-380 (AS) in the nornal nanner
after selection as Section Controllers, Station Masters,
Assistant Station Masters, Yard Masters etc. provided they
conplete at |east one year’'s service in the grade of Rs.
150-225. Such pronotions are, however, - to be considered
against 25 per cent of the annual vacancies. The Railway
Board had further clarified the position that 25 per cent of
the total annual vacancies in the grade O Rs.200-300 (PS)/
Rs. 250-380 (AS) were to be earmarked for Traffic Appren-
tices, and if during any particular year it was not found
possible to utilise this quota fully on account of suffi-
cient nunber of Traffic Apprentices being not eligible for
pronmotion (owing to their not having conpleted one vyear’s
service in the grade of Rs.150-225), the deficit was to be
carried forward to the next selection. By their  further
letter of Decenmber 18, 1963, the Rail way Board directed that
with imedi ate effect, the Traffic Apprentices on successfu
conpletion of the three years’ training, should be straight-
away brought on the scale of Rs.200-300 (PS)/ Rs.250-380
(AS) instead of being first absorbed in the scale of Rs.
150225 (PS)/ Rs. 205-270 (AS) as prevalent then

Thus, it would be clear that Traffic Apprentices were
to be directly recruited to fill vacancies to the extent of
25 per cent of the vacancies and the posts of Section Con-
trollers etc- After recruitnment, they were to be inparted
three years’ special training and thereafter
774
they were required to serve for one year in the grade of Rs.
150- 225/ Rs.205-270 after which they were considered for
sel ection to the grade of Rs.200-300 (PS)/Rs.250-380 (AS).
From 1963, they were to be straightaway absorbed in the
grade of Rs.200-300/Rs.250-380 after conpletion “of ' their
training period of three years, but w thout having to quali -
fy through Selection Board first and without the condition
of one year’s service. The Traffic Apprentices were thus to
fill vacancies to the extent of 25 per cent. This quota had
to be carried forward in case of shortfall in any particul ar
year, and the renmmining 75 per cent of the vacancies were
earmarked for pronotion to other departnmental officials who
were called rankers. After both the sources of recruitnent
nmerged in the scale of Rs.200-300/Rs.250-300, a single
unified cadre known as "Relieving Transportation Assist-
ants" stood constituted.

5. It appears that the respondent’s grievance in the
wit petition filed before the Del hi Hi gh Court was that
their seniority in the cadre of Relieving Transportation
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Assistants was not correctly fixed according to the quota
rule of 25:75, either because the quota rule was not ob-
served properly or the unfilled vacancies in the 25 per cent
guota reserved for themwere not carried forward from 1954
onwards. Hence, they wanted their seniority list as Traffic
Apprentices to be recast according to quota and rota rule,
and the seniority list which was prepared all egedly contrary
to the said rule, quashed. The learned Single Judge had
rejected the petition on the ground that they had approached
the Court too late and, therefore, their petition suffered
fromlaches. The Division Bench in Letters Patent Appeal No.
220 of 1972 did not agree with the | earned Single Judge and
deci ded the matter on nerits, and gave the finding that the
Northern Railways had for the first tinme comunicated by
their letter of Decenmber 26, 1967 to all the Divisiona
Superintendents that it was decided that the seniority of
Traffic Apprentices appointed prior to Decenber 18, 1963
woul d be determined fromthe date of their pronotion to the
grade of Rs.250-380 and not according to their quota against
t he vacancies which occured from 1. 4.1954 onwards, the date
fromwhich the direct recruitnent of ‘the Traffic Apprentices
was permitted. The Court held-that according to the correct
interpretation of the various letters of the Railway Adm n-
istration, Traffic Apprentices were to be assigned seniori-
ty, vis-a-vis rankers (pronotees) according to their roster
position, taking into account the positions reserved for
them viz., 25 per cent of the actual "annual -vacancies with
effect from1.4.1954 carried forwardin subsequent years.
The Court also held that the Railway Adm nistration subse-
guently nodified its instructions contained in
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their letter of Decenber 26, 1967 and issued another. letter
on April 19, 1968 stating that the Traffic Apprentices would
be deened to have been pronoted fromthe dates they were
el igible provided vacanci es were available in the particul ar
year for theft absorption and that their interests would be
protected by giving benefit of pro forma fixation of pay
etc. A further letter of December, 18, 1968 thereafter
followed fromthe headquarters of the Northern Railways in
which it was made clear that the seniority had to be fixed
with reference to the dates fromwhich the Traffic Appren-
tices would have been pronoted in the grade —of Rs.250-380
had the quota of the vacancies from 1954 onwards al ways been
calcul ated correctly, i.e., the vacancies from 1954  onwards
shoul d al ways have been taken into account-to work out 25
per cent quota for the Traffic Apprentices. On these find-
i ngs, the Division Bench stated as foll ows:

"W may state here that all the Rankers who are likely to be
affected by the decision in this case are party respondents.
No right of any innocent third party is involved in the
case. W are 'also not quashing any rule executive'-instruc-
tion or letter of the Railway Administration or any seniori-
ty list issued by the earlier than February 1971. The Su-
preme Court has not laid down any rigid rule of [|imtation
in entertaining a wit petition under Article 32 or Article
226 of the Constitution of India. The Suprene Court was
pl eased to observe that it will alnost always be proper for
the court to hold that it is unreasonably delayed if the
wit petition is filed beyond the period of limtation
prescribed for a simlar civil action. Thus, if there are
any exceptional facts and circunstances even the delay
beyond the period of lintation prescribed for a civi
action for the renedy may be reasonable or justified and the
wit petition nmay still be entertained. The Court may,
however, be reluctant to entertain such wit petitions but
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that does not mean that the court has no jurisdiction. If we
are right in holding that the cause of action arose in
February 1971, or even earlier in April 1968, then there is
no question of any delay. But, if we are not, even then on
the facts and circunstances of the case, as discussed above,

we have not been able to persuade ourselves to agree wth
the | earned single Judge that the wit petition is enornous-
Iy delayed. By issuing the wit of mandanus in this case, we
are only setting at rest the uncertainty and disparity which
is prevailing in the various divisions of the Northern
Rai lway in the

776

matter of fixation of inter seniority of Traffic Apprentices
and Rankers. The Railway " Adm nistration have thenselves
adnmired that in Allahabad division of Northern Railway,

Seniority has been granted to Traffic Apprentices according
to their quota against the vacancies which occurred from
1.4.1954 onwards: In case of conmercial apprentices who are
simlarly situated seniority has been assigned vis-a-vis
remai n according to their quota on the basis of their roster
positions, 1,5 9 etc. There is no'reason why the appel-
l ants shoul d be deprived of what is legally due to them even
i f they have approached this Court after some del ay.

For the reasons stated above, the Letters Patent Appeal is
accepted, the judgnment of the |earned single judge on ques-
tion No. 1 is set aside and reversed and we hold that the
wit petition was not belated and was not |iable to dismnss-
al on the ground of | aches. The finding on question No.2,

havi ng been uphel d by us, the appellants, are entitled to
the grant of wit of mandamus directing respondents 1 to 3
to fix the seniority of Traffic Apprentices, inthe light of
the observations nade by the |earned single Judge and as
upheld by us. The seniority list, Annexure E attached to the
wit petition is quashed. The respondent Rail way Admi nistra-
tion shall draw the seniority list within 3 nmonths from
today and proceed to nake confirmations and/or  further
pronmotions in the higher grades . in accordance with the | aw,

rules and orders in force fromtime to time. In the circum
stances of the case we | eave the parties to bear their own
costs."

This decision of the D vision Bench is of July 30, 1975.
Agai nst this decision the Railways preferred a special leave
petition which was dismssed. Thereafter, the Railways
prepared a fresh seniority list in 1976. It appears that
this seniority list took care of the grievances only of the
enpl oyees who were parties to the petition. Against the said
seniority list, therefore, sone of the Traffic Apprentices
filed a wit petition being Wit Petition No. 948 of 1976
challenging the seniority. That wit petition was trans-
ferred to the Tribunal and nunbered as T.A No. 246 of /1985.
It appears that in the neanwhile in 1983, the Railways, in
conpliance wi th the judgnents delivered by the Hi gh' Courts
of All ahabad and Punjab & Haryana prepared a fresh seniority
[ist, and the Tribunal disposed of the transfer petition (TA
No. 246 of
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1985) by order dated June 25, 1986. By this order, the
Tri bunal observed that the application before the Tribuna

was to direct the respondent-Railways (the appellant herein)
to quash the inmpugned seniority list, i.e., the seniority
list of 1976 and to prepare a fresh seniority list and to
nake the confirmations and pronotions inaccordance with the
fresh seniority list. The Tribunal observed that that relief
had al ready been granted by the Del hi Hi gh Court in LPA No.
220 of 1972 by its decision which is already referred to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 10

above. Hence, no fresh directions were necessary. The Tri bu-
nal also found that a fresh seniority list had been prepared
in 1983 in pursuance of the directions given by the High
Court. It appears further that since the seniority list was
not prepared wthin three nonths as directed by the High
Court and according to respondent No. 8 in that application
before the Tribunal, the seniority list was also not in
conformity wth the other directions contained in the High
Court judgnment, a contenpt petition was filed before the
Hi gh Court and the sane was pending before it. The Tri bunal
therefore, stated that it expressed no opinion as regards
the validity or otherwise of the seniority list prepared in
pursuance of the High Court’s directions. The Tribunal also
nmade it clear that unless otherw se ordered by the conpetent
authority or the H gh Court, ‘as the case nmay be, the senior-
ity list prepared in pursuance of the directions of the High
Court shall be acted upon and:

"the confirmati ons and pronotions made on the basis of that
list wthin a period of four nonths fromthe date of the
recei pt. ‘'of - this order. Further, pronotions shall be nmade
strictly -in -accordance with the list prepared in 1983 in
pursuance of the directions of the Hi gh Court in LPA NO 220
of 1972."

6. It appears, therefore, that the Railways had prepared
a seniority list of 1983 in pursuance of the directions of
the Del hi High Court in LPA No. 220 of 1972 decided on July
30, 1975. The grievance of the petitioners in TA No. 246 of
1985 (Wit Petition No. 948 of 1976) was against the senior-
ity list of 1976 and since that seniority |ist was supersed-
ed by 1983 list which the Tribunal observed was in pursuance
of the H gh Court’s directions, nothing survived in the
grievance of the applicants there (viz., Chadha and others
in that application).

7. It further appears that according to the statenent
made on behal f of the appel lant-Rail ways, the Railways had
already worked out the pronotions-upto and inclusive of
Class-11 posts by 14th
778
February, 1988. However, the applicants, Chadha and others
in TA No. 246 of 1985 filed a contenpt petition being CCP
No. 17 of 1987 before the Tribunal naking a grievance that
full effect had not been given to the judgment dated June
25, 1986 of the Tribunal in TA No. 246 of 1985. On that
application, the Tribunal passed the inpugned order ~ of
Septenber 14, 1988, which is the subject- matter of the
present appeal. The Tribunal has observed  that the ful
consequences of the judgment of the Tribunal were spelt out
by the General Manager of the Railways in his letter of July
30, 1982 forwarded to the Railway Board. The Tribunal /then
set out the said consequences as contained in General Manag-
er's letter and observed that the General Manager “had cor-
rectly appreciated the consequences of the directions of the
Hi gh Court and of the Tribunal. The Tribunal then ' stated
that, however, in inplenenting the order, the Railways did
not give effect to the said judgnents. The Tribunal then
directed that the seniority list prepared on the basis of
the panels of 1972-73 and 1978-79 for pronotion to d ass-|I
posts should be revised. W are not concerned here with the
said directions. However, the Tribunal observed further that
the Railways’ contention that the earlier direction of the
Tribunal did not entitle the petitioners, i.e., Chadha and
others to be considered for promotion to Class-11 or O ass-|
or Junior Administrative Grade was not correct and the sane
was contrary to its order as well as to the inplications of
the said order spelt out by the General Manager hinself. The
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Tri bunal then went on to observe as foll ows:

R When the Tribunal had directed not only confirnma-
tion and pronotion be nmade in accordance with the revised
seniority list but also directed further pronotions to be
made on that basis, it was the duty of the respondent not
only to give pronmotion in Class-111 but also to give further
pronmotion to Cdass-1l, dass-1 and Junior Admnistrative
Grade. O course, these pronotions have to be given in
accordance with the rules with effect fromthe date when the
juniors were given pronotion. The petitioners should have
al so been considered and prompted to dass-11, dCass-1 or
Juniors Admnistrative Gade just as their juniors were
considered and pronoted. Further inclusion in the panel of
1978-79 cannot, therefore, hbe insisted upon since they have
al ready qualified.

4. After the above clarification, we do not think
that there would be any further difficulty in inplenenting
the order and i ngranting pronotion to Shri Chadha and Shri
779
Sandhu in respect of whom alone this petition is pressed.

5. It-is stated that although the inplications were
correctly understood by the General Manager, even where the
orders were inmplenented to a certain extent, no arrears have
been paid. It is hereby clarified that on such pronotion
they would al so be 'entitled to paynent of arrears. The order
of the Tribunal in T-246/85 (sic) as further clarified
her ei nabove shall be inpl enented accordingly and conpliance
reported to the Tribunal within six weeks fromtoday. '

The Tribunal also kept the matter before it on Cctober
31, 1988, and the Special Leave Petition giving rise to the
present appeal was filed against the said decision of the
Tri bunal

8. Two additional facts need be stated. The conbined
seniority list which was prepared in 1983 of Cass-111 posts
for pronotion to Class-Il posts was finalised in March| 1987
and was made the basis of the postponed selection to C ass-
Il service as per orders of the Tribunal and panel was
issued on 13.3.1987. Thereafter, on the basis of orders
passed by the Tribunal on 9.12.1987, the Traffic Apprentices
who becane eligible for pronotion in the first ' batch after
revision of seniority were considered by a Revi ew Departnen-
tal Pronotion Committee and interpolated in.— the d ass-I
panel s of 1972-73 and 1975-76. As a result, the seniority of
the personnel fromthe Comercial Departnent was affected
since direct recruit-Traffic Apprentices from the Traffic
and Transportation Departnent were given seniority according
to the quota and rota rule from 1954 onwards. Hence, Ms.
A.P. Chowdhary and K. N. Saxena, officers belonging to the
Commercial Department approached the Tribunal by their
applications Nos. 360 of 1988 and 936 of 1989 respectively,
chall enging the new seniority list, and also on the (ground
that they were not parties to the earlier proceedings.

9. It further appears that three of the respondents,
Chadha, Sandhu and Malik filed an application before the
Tribunal nmeking a grievance that they were not given their
due pronotion. That application is also pending before the
Tri bunal

10. It also appears that the Departnental Pronotion
Conmittee prepared two fresh panel s--the first panel was for
promotions to the posts which were vacant between 1972-73
and 1975-76 and the second
780
for the vacant posts for the year 1978-79. In the second
panel, KN Saxena stands sel ect ed.

11. In this appeal, we are concerned with two limted
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i ssues, viz., (i) whether in the context of the history of
the litigation and the decisions and directions of the Hgh
Court and the Central Admi nistrative Tribunal, the respond-
ents should be given pronotions in all posts above C ass-|I
service as a logical corollary to their new ranking in the
revised seniority |list of 1983, and (ii) whether on such
pronoti ons being given, they should be paid enolunments of
such higher posts with retrospective effect. W have stated
that we are concerned with the pronotions of the respondents
in the posts above Cass-Il service because, as stated
earlier, the appellant-Railways have already worked out
their promotions in Cass-11 service. There is, therefore,
no dispute wth regard to the respondents’ pronotions in
Class-11 service. However, the dispute still survives wth
regard to their entitlenment to the emolunents in O ass-|I
service with retrospective date.

12. As regards the pronotion to posts above d ass-|I
service, we find that initially when the petitioners ap-
proached the court, their grievance was with regard to their

seniority in and pronotions to the grades in Cass-11 serv-
ice. The H gh Court had al'so inits direction said nothing
about the promptions to C ass-11 service. However, as stated
earlier, the appellants have worked out the pronmotions to
Class-11 service on the basis of the new seniority list of
Class-111 service of the year 1983. The respondents, there-
fore, have gained substantially since, as 'stated earlier

the pronotions to Class-11 and above were not the subject

matter of the wit petition before the Hi gh Court. W are
afraid the Tribunal has gone beyond the scope of the origi-
nal petition while dealing withthe contenpt petition. The
respondents, therefore, are not entitled to claimin these
proceedings as a natter of right pronotions to any. higher
posts. W, however, do not desire to make any observations
which will cone in their way if the UPSCis inclined to | ook
into the matter. In that case the UPSC nay constitute revi ew
Departmental Pronotional Commttee and give them proforma
pronotions and seniority in the pronotional posts from the
rel evant years, if they are otherwise eligible to the / sane.
We say nothing nore on the subject.

13. As regards the enolunments of nigher posts wth
retrospective effect, we find that the H gh Court had cate-
gorically denied the sane to the respondents even on - the

basis of their claimto higher grades in Cass-Ill “posts.
Further, even the entitlenent. of the respon-
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dents to the higher grades in Cass-I1l posts as per the

directions of the High Court was on the basis of ‘the quota
and rota rule which initself is both inequitable and irra-
tional. Tine and again, the rule has been criticised on
account of the absurd result to which it leads, viz., the
deenmed appointnents have to be given to the concerned em
pl oyees even fromthe dates when they were not in 'service
and probably when they were still in their schools and
colleges. W are inforned across the Bar that this is the
situation even wth respect to sone of the respondents
herein. The quota and rota rule had to be worked out in the
present case fromthe year 1954 as per the direction of the
H gh Court and the Tribunal. There is, therefore, neither
equity nor justice in favour of the respondents to award
them enolunents of the higher posts wth retrospective
effect. It is for this reason that we are of the view that
the decisions of this Court such as in P.S. Mahal & Ors. .
Union of India & Os., [1984] 3 SCR 847 directing the pay-
ment of higher enolunments with retrospective effect on
account of the deemed promotions of earlier dates will not
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be applicable to the facts of the present case and have to
be di sti ngui shed.

It is true that the appellant-Railways had failed to
give correct effect to the decision dated July 30, 1975 of
the Hgh Court in LPA No. 220 of 1972, and had kept the
matter hanging till this day for no fault of the respond-
ents. The High Court by its said decision had directed the
appel | ant-Rai l ways to prepare a seniority list within three
nonths fromthe date of the decision, and also to proceed to
make further pronotions in the higher grades in accordance
with law, rules and orders in force fromtime to time. But
it is equally true that during all these years the higher
posts were not vacant and were manned by others and the
appel | ant - Rai |l ways had paid the incunbents concerned the
emol uments of the said posts. The respondents have not
actually worked in the said posts and, therefore, on the
principle of "no work no pay" they will not be entitled to
the higher salary. Hence, we give no directions in this
behal f 'and | eave it to the appellant to give such relief as
they may deem fit-.

14. The directions given above woul d be subject, to the
petitions which are already pending before the Centra

Admi ni strative Tribunal, New Del hi. The appeal is allowed
accordingly with no order as to costs.

T.N A Appeal al -
| owed.
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