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Constitution of India is suprema lex.  Part | X of the Constitution of
India was inserted by Constitution (Seventy-third Arendrment) Act, 1992.
Article 243B mandates that there shall be constituted in every State,
Panchayats at the village, internediate and district levels in accordance with
the provisions of the said Part. Part |X speaks of conposition of panchayats
(Article 243C), reservation of seats (Article 243D), and duration of
panchayats (Article 243E). It also provides for disqualifications for
menbership in terms of Article 243F stating:

"243F. Disqualifications for nmenbership.--(1) A
person shall be disqualified for being chosen as,
and for being, a nenber of a Panchayat--

(a) if he is so disqualified by or under any | aw
for the time being in force for the purposes of
el ections to the Legislature of the State concerned:
Provi ded that no person shall be disqualified onthe
ground that be is less than twenty-five years of
age, if he has attained the age of twenty-one years;

(b) if he is so disqualified by or under any |aw
nmade by the Legislature of the State.

(2) If any question arises as to whether a nenber
of a Panchayat has become subject to any of the

di squalifications nmentioned in clause (1), the
guestion shall be referred for the decision of such
authority and in such manner as the Legislature of
a State may, by law, provide."

Article 2430 of the Constitution of India inmposes a bar to interference
by courts in electoral matters stating:

"2430. Bar to interference by courts in electora
matters.--Notw t hstandi ng anything in this
Constitution--
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(a) the validity of any lawrelating to the
delimtation of constituencies or the allotnent of
seal s to such constituencies made or purporting to
be made under article 243K, shall not be called in
guestion in any court;

(b) no el ection to any Panchayat shall be called
in question except by an election petition presented
to such authority and in such nmanner as is
provi ded for by or under any Law made by the
| egi slature of a State."

The State of Haryana pursuant to the constitutional mandate as
noti ced herei nbefore enacted the H nmachal Pradesh Panchayati Raj Act,
1994 (for short "the Act"). Chapter |IX of the Act |ays down genera
provisions relating to incorporation, duration, territorial constituencies of
panchayat and qualifications, etc. of office-bearers. Section 122 of the Act
provides for disqualifications, the relevant provisions whereof read as under

"122(1) : A person shall be disqualified for being
chosen as, and for being, an office bearer, of a
Panchayat -\ 026

(a) if he is so disqualified by or under any |aw
for the time being inforce for the purposes of the
election to the State Legislature:

Provi ded that no person shall be disqualified on the
ground that he is |less than 25 years, if he has
attained the age of 21 years;

(b) * * *
(c) i f he has encroached upon any | and

bel ongi ng to, or taken on l[ease or requisitioned by
or on behal f of, the State Governnent, a
Muni ci pality, a Panchayat or a Co-operative

Soci ety unless a period of six years has el apsed
since the date on which he is ejected therefromor
he ceases to be the encroacher; or

(2) The question whether a person is or has
becorme subject to any of the disqualifications
under sub-section (1), shall after giving an
opportunity to the person concerned of being

heard, be decided \026

(i) i f such question arises during the process of
an election, by an officer as may be authorized in
this behalf by the State CGovernnent, in
consultation with the State El ecti on Conmi ssi on

and

(ii) if such question arises after the el ection
process is over, by the Deputy Commi ssioner."

Chapter | X deals with the officers and staff of panchayats. Clause (f)
of Section 159 defines "election" to nmean an election to fill an office under
the provisions of the Act. Section 162 of the Act, in tune with the provisions
of Article 2430 of the Constitution of India provides that no el ection under
the Act will be called in question except by an election petition presented in
accordance with the provisions of Chapter Xl.

Sections 163 of the Act reads as under:

"163(1) Any el ector of a Panchayat may, on

furni shing, the prescribed security in the

prescri bed manner, present within thirty days of

the publication of the result, on one or nore of the
grounds specified in sub-section (1) of section 175,
to the authorized officer an election petition in
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witing against the election of any person under

this Act.
(2) The el ection petition shall be deened to
have been presented to the authorized officer \026
(a) when it is delivered to him\026
(1) by the person making the petition; or
(ii) by a person authorized in witing in
this behalf by the person naking petition; or
(b) when it is sent by registered post and is

delivered to the authorized officer or any other
person enpowered to receive it."

Section 174 of the Act provides for jurisdiction of the court to pass
order in the manner |aid down therein after inquiring into the election
petition by the authorized officer

Section 175 of the Act provides for the grounds upon which an
el ection petition can be dism ssed or an election can be set aside.

Respondent herein was elected as a nenber of Zilla Parishad. The
result of election was declared on 5.01.2001. An application was filed by
Respondent No. 2 Daul at Ram before the Deputy Comm ssioner, Shina
District alleging that as he, having been declared an encroacher within the
nmeani ng of the provisions of Sections 4 and 7 of the H nachal Pradesh
Public Prem ses (Rent’ Recovery and Land Eviction) Act, 1971 was
disqualified to hold the el ected post and, thus, should not be allowed to
continue therein. 'The Deputy Commissioner took cognizance of the said
conpl ai nt and by reason of an order dated 4.06.2002 decl ared Respondent
No. 1 as disqualified for being chosen as a nenber of the Zilla Parishad and
consequently his el ection was set aside.

It is not in dispute that a proceedi ng under the Hi nmachal Pradesh Land
Revenue Act was initiated agai nst Respondent No. 1. 'He was held to be
unaut hori zed occupant of a |land measuring 13 biswas in terms of the
provi sions of the H machal Pradesh Public Prem ses (Rent Recovery and
Land Eviction) Act by the Collector, Sub-Division, Theog. The said order
was confirmed by the Financial Comm ssioner of the 'Shima Division by an
order dated 6.08.1998. W will proceed on the basis that the said order has
attained finality although there appears to be sone dispute in relation
t her et o.

Respondent No. 1 was declared to be an encroacher in the year 1998.
He was directed to be ejected fromthe |and in question. ~ The notification for
el ection of Zilla Parishad by the State El ecti on Conmi ssion under the Act
was issued on 16.11.2000. As noticed hereinbefore, Respondent 'No. 1 was
declared elected on 5.01.2001. In terns of the provisions of Article 2430
read with Section 163 of the Act, an election petition, therefore, was
mai nt ai nabl e for setting aside his election

Di squalification as provided for under Article 243F has been |aid
down in Section 122 of the Act. Section 175 of the Act provides for
di squalification as one of the grounds upon which an election petition could
be filed. Interpreting the aforenentioned provisions, a Division Bench of
the H machal Pradesh Hi gh Court opined that the order dated 27.06.2002
passed by the Deputy Conmi ssioner is not sustainable in | aw.

M. J.S. Attri, |earned AAG appearing on behalf of the appellants
woul d submit that although the provisions of Section Section 163 are
ordinarily required to be taken recourse to but having regard to the fact that
in terns of Sub-section (2) of Section 122 of the Act, the question as regards
declaring a candidate as disqualified nay arise not only before an election is
hel d but also after the election process is over; and thus, whereas in the
former case, it will be the Authorised O ficer concerned who can deternmni ne
the question of disqualification but in a case where processes are initiated
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after the election, the Deputy Conmi ssioner alone would be the prescribed
aut hority.

Section 163 of the Act provides for filing of an election petition on
one or nore grounds specified in Sub-section (1) of Section 175 thereof.
Cl ause (a) of Sub-section (1) of Section 175 of the Act inter alia lays down a
ground for setting aside of an election if on the date of the election the
el ected person was not qualified or disqualified to be el ected under the Act.

It is no doubt true that Section 122 contenpl ates both the situations,
viz., where a person shall be disqualified for being chosen as also for being
an office bearer of panchayat inter alia if he has encroached upon any | and
bel ongi ng to any authority nentioned therein. 1In view of the |anguage of the
sai d provision, we are of the view that whereas an issue falling under clause
(1) of Sub-section (2) of Section 122 of the Act nust be determ ned before
the Authorised O ficer, any order of encroachnent passed after the el ection
process is over would be determnined by the Deputy Conmi ssioner

The provisions of the Act, as noticed herei nbefore, have been enacted
pursuant to or in furtherance of the constitutional nandate contained in Part
| X of the Constitution of I'ndia.~ The provisions of the Act, therefore, are
required to be construed strictly in ternms thereof. Cause (b) of Article 2430
of the Constitution of India mandates that no el ection shall be set aside save
and except by an order passed by the Authorised Oficer. In our considered
opi nion, Section 122 of the Act must be read in the light thereof. Section
162 of the Act expressly provides for the exclusive jurisdiction of the
Aut horised O ficer to determ ne the exi stence or otherw se of any ground
enunerated in Section 175 of the Act.

Once, thus, a person is declared to be an encroacher prior to the date
on whi ch he has been declared as elector and if the said order has attained
finality, the question as to whether he stood disqualified in ternms of the
provi sions of Section 122 of the Act, in our opinion, nust be raised by way
of an election petition alone. |f the submission of M. Attri is to be
accepted, the same may result in an anomal ous position.

If a candidate or a voter 'had the know edge that the el ected candi date
was disqualified in terms of Section 122 of the Act, he may file an
application. The order of eviction nay cone to the notice of sone other
person after the election process is over. A-situation, thus, nmay arise where
two different proceedings may lie before two different authorities at the
instance of two different persons. Two parallel proceedings, it is well
settled, cannot be allowed to continue at the same tine. A construction of a
statute which nmay lead to such a situation, therefore, nust be avoi ded. It
will also lead to an absurdity if two different Tribunals are allowed to cone
to contradictory deci sions.

Furthernore, it is a well-known principle of |aw that where litera
interpretation shall give rise to an anonmaly or absurdity, the sanme should be
avoi ded. [See Ashok Lanka v. Rishi Dixit, (2005) 5 SCC 598 and M P
Copal akri shnan Nair v. State of Kerala, (2005) 11 SCC 45]

It is also a well-settled principle of law that in a case where a statute is
found to be obscure the sane nust be interpreted having regard to the
constitutional scheme. |In a case of this nature, the doctrine of purposive
construction should be applied. |[See Bonmbay Dyeing & Mg. Co. Ltd.(3) v.
Bonbay Environnmental Action Goup & O's. (2006) 3 SCC 434, Nathi Devi
v. Radha Devi Gupta (2005) 2 SCC 271, Lalit Mhan Pandey v. Pooran
Singh & Os. (2004) 6 SCC 626, Indian Handicrafts Enporium& Ors. v.
Union of India & Ors. (2003) 7 SCC 589 and Bal ram Kumawat v. Union of
India & Ors. (2003) 7 SCC 628]

It is also well-settled that the entire statute nmust be read as a whol e.
The rel evant provisions of the Constitution as also those in the statute nust,
thus, be read harmnoniously. [See Bonbay Dyeing (supra) and Secretary,
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Depart nent of Excise & Comercial Taxes and Qthers v. Sun Bright

Marketing (P) Ltd., Chhattisgarh and Another [(2004) 3 SCC 185]. So read,
we are of the opinion that the Division Bench of the H gh Court was correct
inits view The matter might have been different if Respondent No. 1 was
decl ared to be an encroacher after the el ection process was over and, thus,
becom ng disqualified to continue to be an office bearer of Panchayat or

Zilla Parishad.

For the reasons aforenentioned, no fault can be found in the
i mpugned judgment. It is, therefore, affirned. The appeals are disnissed
with costs. Counsel’'s fee assessed at Rs. 10, 000/ -




