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ACT:

G vil Servant-Enquiry under Public Servants (lnquiries) Act,
1850- Order of enquiry whether conpetent when First |Informa-
tion Report already filed under Code of Crimnal " Procedure-
Meani ng of "misbehaviour" in-lnquiries Act-D fferences in
pr ocedur e, bet ween enquiry under Public Servant s-
(I'nquiries) Act and Al India Se)-vices  (Discipline and
Appeal ) Rules, 1955 whether violate, Constitution, Art. 14-
Articles 16 and 20(3)-Oder of Governnent if nal afide-Public
Servant Inquiries Act, 1850, s.  2-411 India Servi ces
(Di scipline and Appeal Rules, | 1955-Code of Cri'm na
Procedure, ss. 5, 154-Constitution of India Arts.  14,. 16
and 20(3).

HEADNOTE:
The appellant jointed the Indian Cvil Service in 1938. He
continued in the service after the independence of India and

since 1948 has been serving the Government of  Punjab. In
July, 1959, Wen he was serving as Conmmi ssioner Anbala
Division, he was placed under suspension. A (few nonths

before that, two crimnal cases had been instituted against
hi m Several other cases were instituted against the
appel lant and sone of his relations during the year @ 1960.
The crimnal cases which were pending in the courts. of
different Magistrates in the Punjab were transferred to
Crimnal Courts subordinate to the Allahabad H gh Court by
the orders of this Court. Two of those cases had to  be
dropped by the orders of Additional District Magistrate,
Sahar anpur . The cases started on the conplaint of Dhingra
and report of Daryo Singh were consigned to record as
untraced by the orders of the Magistrate on May, 25, 1961

On May 26, 1961, an order was passed in the nane of the
Gover nor of Punjab directing an enquiry against t he
appel l ant under the Public Servants (Inquiries) Act, 1850.
Sone of the charges were in respect of the acts alleged
against the appellant in the conplaint of Dhingra and the
other charges were in respect of the acts alleged against
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himin the report of Daryao Singh. By another order of the
sane date, the Governor appointed M. Justice D. Falshaw,
then a puisne Judge of Punjab Hi gh Court, as Conmi ssioner
for holding the enquiry. Notice was duly served on the
appel l ant and he was informed that the enquiry would begin
on August 28, 1961. On July 18, 1961, the appellant filed a
wit petition under Art. 226 of the Constitution praying.
for an order striking down the order of the Governnent for
maki ng the enquiry against him The H gh Court rejected al
the contentions raised by the appellant and dismissed the
wit petition. The appellant cane to this Court by specia
| eave.

205

The contention of the appellant before this Court was that
no enquiry could be held under the Inquiries Act in as nuch
as the First Information Reports had already been [ odged
under the Code of Criminal Procedure in respect of the acts
mentioned in the articles of charge, that Section 2 of the
Inquiries’ Act” was bad as the word "m sbehaviour" was too
vague and the section gave the Governnment uncontrolled and
uncanal i sed power to subject Governnment Servants to enquiry
under the Act, that an enquiry under the Inquiries Act was
nore drastic and |ess advantageous to an officer in the
position of appellant than an enquiry that could he held
against an officer /in a simlar position under the All-India
Services (Discipline and Appeal) Rules, 1955, and thus
resulted in infringement of Article 14 of the Constitution
that the Inquiries Act violated Articles 16 and 20(3) of the
Constitution and was therefore invalid and that t he
CGovernment had acted mala fide in ordering the enquiry.

Hel d, that in nostcases, it would be proper and reasonable
for CGovernnment to awaitthe result of the police

i nvestigation and where the investigation is followed by an
enquiry or trial, the result of such “enquiry or trial
before deciding to take disciplinary action against any of
its Servants. It would be proper and reasonable also,
generally, for Governnent not to take action against a
CGovernment servant when on investigation by the police it is
found that no prinma facie case had been nmde out. Even
though this appears to be a reasonable course which wll
ordinarily be followed by Governnment there is nolegal bar
to the Governnent ordering a departnmental enquiry even in a
case where a First Information Report under s. 154 ~having
been |odged, an investigation will follow. The use of the
words "otherwi se dealt with" in s. 5 of the Code of Crimna
Procedure does not justify a conclusion that enquiries in
connection w th disciplinary proceedings on the  basis of
offences alleged to have been comitted by the Governnment
servant nmust also be held in accordance with the . provisions
of the Code of Criminal Procedure.

The word "misbehaviour" as used in s. 2 of the Inquiries Act
is not vague. "M sbehaviour" by a CGovernment servant | woul d
certainly mean a |l apse by himfromthe proper standard of
conduct in the discharge of his functions as a Covernnent

servant. A CGovernnent servant is expected and required to
act honestly and not to use his position as a Governnent
servant for enriching hinself or others. Every dishonest

act of a Governnent servant anmounts to "m sbehaviour".

It is well settled that where the Governnent is invested
with authority to direct an enquiry in one of the two
alternative nodes and one of the nodes is nore drastic and
| ess advantageous that the other an order directing an
enquiry under the nore drastic and | ess advantageous node
will amount to an infringement of Article 14 of the
constitution as the nore advantageous and | ess drastic node
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may be applied agai nst anot her Government servant simlarly
circunst anced. However, the procedure and provisions of the
I n-

206

quiries Act are not in substance | ess advantageous and nore
drastic than the All India Services (Discipline and Appeal)
Rul es, 1955 and hence Article 14 is not viol ated.

Article 16 guarantees to all «citizens equal ity of
opportunity in nmatters relating to enploynent or appoi ntnent
to any office under the State. However, that guarantee is
no bar to disciplinary action being taken against a citizen
who holds an office under the State. The fact that the
result of such disciplinary action may be that a citizen is
deprived of pronotion cannot be held to be a denial of
equal ity of opportunity relating to enpl oynent or
appoi ntnent. There is also no violation of Article 20(3) of
the Constitution. It cannot be said a provision that an
accused shall be required to nmake hisdefence anounts to
conpelling himto be a w tness against hinself. Mreover,
the accusedis not even conpelled to nake his defence. If

he chooses not-to nake any defence, he is free to do so.
TheGovernnent of the Punjab had not acted mala fide in
orderi ngan enquiry agai nst the appellant. For holding the
enquiry the Governnent had appointed a Judge of the High
Court as the Commi'ssioner and it was reasonable -to think
that the enquiry would be fair and inmpartial. The appellant
had also the right to appeal against the finding of the

Inquiry Oficer. The concurrence of the Public Service
Commi ssion or the Central Government was al so necessary to
i npose any penalty on-the appellant. |If the penalty was

i nposed by the State Governnent with the concurrence of the
Public service Conm ssion, the appellant, had a right of
appeal to the Central CGovernnent. Hence, even if the Punjab
Chief Mnister was unfriendly to the appellant, he could not
expect to harm himby having recourse to an enquiry under
the Inquiries Act in preference to a trial in a crimna
Court.

Sarder Kapur Singh v. Union of I'ndia. [1960] 2 S/C. R 569
and State of Assamv. Bimal Kumar Pandit, 19641 2 SS.C'R 1,
referred to

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal-No. 75 of 1963.
Appeal by special leave fromthe judgnment and decree dated
August 9, 1961 of the Punjab Hi gh Court in Gvil ~ Wit No.
954 of 1961.

The appel | ant appeared i n person

C. K. Daphtary, Solicitor-General for India, S M Sikri,
Advocat e- General for the State of Punjab, Mhinder Singh
Punu, Deputy Advocate-Ceneral for the State of Punjab, R N
Sachthey and P.D. Menon for the respondents.

August 2, 1963. The judgment of the Court was delivered by
207

DAS GUPTA J.-The appellant, R P. Kapur, was appointed to
the Indian Civil Service al nbst 25 years ago. He continued
in the service after the independence of India and since
1948 has been serving the Government of Punjab. On the 18th
July 1959, when the appellant was serving as Comm ssi oner
Anbal a Division, he was placed under suspension. A few
nonths before this, two crimnal cases had been instituted
against him The first of these was instituted on Decenber
10, 1958, by one M L. Sethi against Kapur and his nother-in-
| aw, Kaushal ya Devi, on allegations of offences under s. 420
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and s. 120B of the Indian Penal Code. The second was ins-
tituted on the conplaint of one ML. Dhingra on allegations
of offences under s. 55(2) of the Prevention of Corruption
Act, 1947 and ss. 167, 168, 406, 420 and 465 of the Indian
Penal Code. This complaint was subnmitted by Dhingra to
Sardar Pratap Singh Kairon, the Chief Mnister of Punjab, on
February 27, 1959. Action in this case was taken under the
orders of the Chief Mnister and a first infornmation report
was recorded on the basis of this conplaint at Chandigarh
Police Station on March 4, 1959. Several other cases were
instituted against the appellant and some of his relations
after this, during the year 1960, including one instituted
on the basis of a report by Daryao Singh, |Inspector of
Police, C.1.D., Karnal. ' This report which bears the date
Novermber 1, 1959, alleged that the appellant had committed
of fences under s. 166, s. 167 of the Indian Penal Code read
with s. 109 of the 1ndi an Penal  Code and al so under s. 5(2)
of the Prevention of Corruption Act. This report was
forwarded by Daryao Singh to the Secretary, O phanage
Advi sory ' Board, Chandi garh, -in connection with the affairs
of which Board the offences were said to have been

commtted; it was sent by the latter to the police for
registration of a case and investigation, only on My 25,
1960. The crim nal” cases which were pending in the courts

of different magi strates of the Punjab were on appellant’s
application transferred by this Court to crimnal courts
subordinate to the All ahabad Hi gh Court for disposal in the
State of Uttar Pradesh.

Two of these cases, one under s. 107 of the  Indian Pena
Code in which the appellant’s w fe was made an

208

accused, and the other under s. 145 of the Indian Penal Code
in which also she figured as an opposite party, were
di sposed of in March and April 1961, the proceedings in both
cases being dropped by an order-of the Additional District
Magi strate, Saharanpur. |In the case instituted on Dhingra's
conplaint the investigation appears to have been conpleted
in August - Sept enber 1959, and in February 1960, the
CGovernment of Punjab applied to the Central Governnent for
sanction-to prosecute the appellant under s. 5(2) of the
Prevention of Corruption Act, 1947 as required under s. 6(c)
of that Act. The Governnent of India was however reluctant
to accord sanction and on June 2, 1960, the Governnment of
India (Home Departnent) wote to the Chief Secretary to the
CGovernment of Punjab indicating the view of the Centra
CGovernment that such prosecution was not likely to succeed
and al so that as Kapur was already involved in two crimna
cases and would be facing his trial in those cases, any. ac-
tion to prosecute himin a third case’ mght ook |ike chas-
ing a man who was already in serious trouble. In this let-
ter the Punjab Governnent was requested to consider - whether
it was necessary to pursue that particular case just then
The Government of Punjab does not appear to have pressed its
request for sanction and ultimately on the 25th May 1961 the
Police submtted the final report in the case under s. 173
of the Code of Crimnal Procedure praying that the case

"should be consigned to record as untraced". On the sane
date the Magi strate nade an order directing the case "to be
consigned to record as untraced". A simlar report was on

the sanme date submitted by the Police to the Magistrate in
the cases started ,on the report of Daryao Singh and the
Magi strate made an order directing the case to be filed as
untraced and to be sent to record. On the next date, the
26th of May 1961 an order was nmade in the name of the
CGover nor of Punjab directing an enquiry against t he
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appel l ant under the Public Servants (Inquiries) Act, 1850.
Later in the judgnent we shall refer to this Act as "the
Inquiries Act". The order was in these words : -
"Whereas the CGovernor of Punjab is of opinion
that there are good grounds for naking a
formal and pub-

209
lic inquiry into the truth of certain
i mput ati ons of misbehavi our against Shri R P.
Kapur, |.C. S., Comm ssioner (under suspension)
thmn therefore, 1in exercise of power s

conferred by section 2 of the Public Servants’
(I'nquiries) Act, 1850, the Governor of Punjab
hereby orders a formal and public inquiry to
be made into the truth of the amputations of
m sbehavi our, the substance whereof has been
drawn in articles of charge, against the said
officer."
It may be nmentioned here that sone of these charges -are in
respect of acts alleged against the appellant in Dhingra's
conplaint while the other charges are in respect of acts
al | eged agai nst himin Daryao Singh's report.
Eight articles of charges were drawn up for the purpose of
the enquiry. Another order was nade by the Governor on the
sanme date appointing M. justice D. Falshaw, then a puisne
Judge of the Hi gh Court of Punjab,  as Conmm ssioner for
hol ding the enquiry. Notice was ~duly served on the
appel | ant of these orders and also of -the article of charge
; and he was informed that the 1nquiry would conmence on
August 28, 1961. On July 1.8, 1961, the appellant applied
to the Punjab Hi gh Court under Art. 226 of the Constitution
praying for an order striking down the order of the Governor
dated the 26th May, 1961, for making the enquiry | against
hi m QO her prayers were that the -order appointing M.
justice Falshaw as Conm ssioner for the Inquiry and the
notice on the petitioner be also struck down ; a wit of quo
warrants be issued agai nst M. Justice Fal shaw and'a wit of
Prohi bi ti on agai nst the Conmi ssioner not to proceed with the
i nquiry.
It is obvious that the real relief that the appellant sought
by this petition was that the order to hold the inquiry
should be struck down. The other reliefs prayed for are
ei ther superfluous or irrelevant.
The avernents in the petition cover a Jlarge  nunmber of
grounds but the principal grounds on which the appellant
based his prayer may be sunmarised thus: -
(1) That no inquiry could be held under the Inquiries. Act
inasmuch as first infornation reports had already / been
| odged under the Code of Crimna
210
Procedure in respect of the acts nentioned in
the articles of charge ;
(2) That s. 2 of the Inquiries Act was bad
as the word "m sbehaviour" was too vague ;
and’ so, the section gave the Governnent
uncontrol l ed and uncanal i sed power to subject
CGovernment servants to inquiries under the
Act;
(3) That an inquiry under this Act was nore
drastic and | ess advantageous to an officer in
the position of the appellant than an inquiry
that could be held against an officer in a
simlar position under the All India Services
(Di scipline and Appeal ) Rul es, 1955,
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hereinafter referred to as "the 1955 Rules"

and thus resulted in infringenent of Art. 14

of the Constitution ;

(4) That the Inquiries Act violates Arts.

16, 21 and 20(3) of the Constitution and is

therefore invalid,;

(5) That the Governnment has acted nala fide

in ordering the inquiry.
The High Court rejected all the contentions and disnissed
the petition. Against that order this appeal has been filed
with special |eave of this Court.
In support of the appeal all the grounds raised in the Hgh
Court have been urged again before us. After the argunents
were concluded, we reserved judgnent for considering the
matters raised. Wen we were considering these it appeared
to us that a further question which required consideration
though it had not been raised before us on behalf of the
appel | ant, was whet her under the terns of s. 2 of the Public
Servants /(lnquiries) Act, 1850, the Punjab Governnent was
conpetent . to direct this enquiry under the Act. On the face
of it this question appeared to be concluded by the decision
of this Court in Sardar Kapur Singh v. Union of India(l).
As we were of opinion that some matters involved in the
guestion required further consideration by a |arger Bench
these were accordingly referred to a Bench of seven |[earned
judges of this Court.” That Bench has delivered its judgnent
t oday. On the mpjority decision of the Bench it is now
finally settled that
(1) [1960] 2 S.C R 569.

211
the Punjab Governnent was conpetent to direct the  inquiry.
We shall therefore now proceed to consider the points

originally raised by the appellant in support of his appeal
The first and indeed the nost inportant question of |aw
rai sed by the appellant, who argued the appeal hinself wth
considerable ability and restraint, was that no disciplinary
proceedi ngs can be commenced against a Governnent servant
for any act in respect of which a first information report
has been recorded wunder s. 154 of the Code of Crimna
Procedur e.

At one stage of his argunents the appellant  put his
propositions in an even wider formand submtted that  no
inquiry except under the Code of Crimnal Procedure can be
held at all in respect of any offence under the |Indian Pena
Code or any other law. For this proposition he relied on s.
5 of the Code of Criminal Procedure. That section lays down
inits first sub-section that all offences under the Indian
Penal Code shall be investigated, inquired into, tried, and
ot herwi se dealt with according to the provisions hereinafter
contained ; and in its second sub-section that all _offences
under any other |law shall be investigated, inquired into,
tried and otherwise dealt wth according to the sane
provi sions, but subject to any enactnent for the time being
in force regulating the manner or place of investigating,
enquiring into, trying or otherwise dealing wth such
of f ences. The appellant enphasi ses the use of the words
"otherwi se dealt with" in this section and contends that the
provisions of the Code of Crimnal Procedure have to be
followed not only for investigation, inquiry or trial of
of fences but also for dealing with themin any other manner
thus including an inquiry into the truth of the amputations,
for the purpose of disciplinary action. W do not think the
words "ot herwi se dealt with" has the significance which the
appel l ant attaches to these. "Otherwise dealt with" in the
section refers, in our opinion, to such dealing with offen-
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ces as is provided for in the provisions of the Code apart
from the provisions for investigation, enquiry or trial
Such provisions are to be found in the Code, for instance,
in Chapters IV and V. Thus, the provisions in section 54 of
the Code for an arrest by a police officer wthout warrant
212

in certain cases nmay conme into operation even before any
i nvestigation, enquiry or trial in connection wth an
of fence has comenced. It is wunnecessary to multiply
instances, but it seens to us clear that the use of the
words "otherwise dealt with" ins. 5 does not justify a
conclusion that inquiries in connection wth disciplinary
proceedi ngs on the basis of offences alleged to have been
conmtted by the Governnent servant nust also be held in
accordance with the provisions of the Code of Crinina
Procedur e.

In any case, then argues the appellant, at |east when a
first information report has been recorded under s. 154 of
the Code of ~Criminal Procedure any enquiry under the
Inquiries Act or any other Rules for a disciplinary action
nmust be held to be barred. The argurment may best be put
thus: Once a first information report has been | odged under
s. 154 of the Code of Criminal Procedure an investigation
into the correctness of the allegations made in the report
will proceed under Chapter XIV of the Code of Crinnal
Pr ocedure. Under s. 173 of the Code every such
i nvestigation has to be conpleted w thout unnecessary del ay
and as soon as it is conpleted the officer-in-charge ,of the
police station has to forward tothe Magistrate enmpowered to
take cogni zance of the offence on a police report, a report
as regards the results of the-investigation. Such a report
nmay either ask the Magistrate to take cognizance of an
of fence which according to the police investigation the
accused person appears prima facie to have conmitted or it
may state that no such prima facie case has been nade out, -.
Cases may occur where though an offence has, in the  opinion
of the investigating officer, been 'Commtted, no /'clue to
the identity of the culprit is found or even if such clue is
found the culprit is untraced. It is urged by the appell ant
that where on investigation a prinma facie case is nmade out
against a Governnment servant the truth or falsity of the
al | egations can best be ascertained finally by enquiries or
trials in the crimnal courts that would follow. Were on
the other hand, the police officer finds that no prim facie
case has been made out it woul d be reasonable tothink~ that
the truth of the allegations has not been established. In
either case, it is said, there is no scope for the truth of
the allegations of the conmssion of an offence by a
Gover nrent servant bei ng

213

i nvestigated by any departnental inquiry.

At first sight it does seemreasonable that when a  first
informati on report has been recorded against a Governnent
servant that he has conmtted a cogni zable offence the truth
of the sanme should be ascertained only in an inquiry or
trial by the crimnal court when a prinma facie case is found
by the investigation and a charge-sheet is submtted. When
once that has been done there is no need for any further
inquiry in the same matter. It seems no |ess reasonable
that if the police on investigation finds that no case is
made out for subm ssion of a chargesheet the allegations
shoul d be held to be untrue, or doubtful and then also there
is no need for any further inquiry in the same matter. We
are convinced that in nmost cases’ it would be proper and
reasonabl e for Governnent to await the result of the police
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i nvestigation and where the investigation is followed by. in
inquiry or trial, the result of such inquiry or trial
before deciding to take any disciplinary action against any
of its servants. It would be proper and reasonable also
generally, for Governnent not to take action against a
government servant when on investigation by the police, it
is found that no prima facie case has been nade out. Even
though this appears to be a reasonable course which we have
no doubt is and will ordinarily be followed by Governnent,
we are unable to see any legal bar to the governnent
ordering a departnental enquiry even in a case where a first
i nformati on report under s. 154 having been | odged an
i nvestigation will follow

The appellant’s next argunment is that the word "ms-
behaviour” in s. 2 of the Inquiries Act is vague and con-
sequently the Act is bad. "M sbehaviour" by a governnent
servant would certainly nmean a lapse by himfromthe proper
standard of conduct in the discharge of his functions as a
gover nment servant; but the appellant argues that there was
at the dateof the Act in 1850 no ascertainable standard of
conduct and so neither the governnent nor its servants could
know for certain what woul d amount to "mi sbehaviour"”. Thi s
argunent seenms to us to be misconceived. Even in the
absence of any detailed instructions or directions as to how
a governnent servant should act and conduct hinmself there
coul d never be any manner of doubt that a governnent servant
was expected and required

214
to act honestly and not to use his position as a governnent
servant for enriching hinself or others. Every  di shonest

act of a governnent servant, including acts by which he uses
his position for enriching hinmself or others would clearly
amount to "msbehaviour". W are unable therefore to accept
the appellant’s argument that the word- "m sbehaviour" as
used in s. 2 of the Inquiries Act is vague.

It may be pointed out in this connection that even if the
appellant is correct in his argunent that at the date of the
Act in 1850 no ascertainable standard of conduct for
government servants had been laid down this argument i's not
available to himafter such standard was clearly laid down
in the numerous CGovernment Servants’ Conduct Rules. So far
as the appellant hinmself is concerned he was at the date of
the order nmde by governnent in 1961 governed by the Al
India Services Conduct Rules, 1954. The attack on the
validity of the Inquiries Act on the ground that” the word
"m sbehavi our" is vague nust therefore fail

The next attack on the validity of the Act is on the ground
that it is discrimnatory inasnuch as the procedure and
provisions of the Inquiries Act are nore drastic and /'|ess
advant ageous than those of the 1955 Rul es. It is/ well
settled that where the government is invested withtauthority
to direct an enquiry in one of two alternative npdes and one
of the npdes is nore drastic and | ess advantageous than the
ot her, an order directing an enquiry under the nore drastic
and | ess advantageous node will anpbunt to an infringenent of
Art. 14 of the Constitution as the nore advantageous and
| ess drastic nobde nay be applied agai nst another governnent
servant simlarly circunstanced. W are not satisfied
however that the procedure and provisions of the Inquiries
Act are in substance | ess advantageous and nmore drastic than
the 1955 Rules as contended for by the appellant. It may be
nentioned that 1in Sardar Kapur Singh’s Case(l) when a
somewhat simlar argunment was raised against the validity of
the Inquiries Act on the allegation that it was nore drastic
and | ess advantageous than an enquiry under Rule 55 of the
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Classification Rules, this Court contrasted and conpared the
provisions of the Inquiries Act with

[1960] 2 S.C. R 569.

215

Rul e 55 of the Cassification Rules and held that there was
no substantial difference between the two alternative nopdes
of enquiry. The procedure of enquiry under the 1955 Rule is
practically the sane as under Rule 55 of the dassification
Rul es.

Faced therefore wth the decision in Kapur Singh's Case
(Supra) the appellant tried to persuade us that t he
procedure and provisions of an enquiry under the 1955 Rules
were nore advantageous to a governnent servant than those of
the Inquiries Act in the follow ng respects which were not
considered in Kapur Singh's Case (Supra) as those advant ages
were not avail able under the C assification Rules. These
advant ages, according to the appellant, are: (1) Under sub-
rule 4 of Rule 5 of the 1955 Rules the government servant
may request for access to official records for the purpose
of preparing his witten statenment, but there is no such
provision-in the Inquiries Act; (2) Under sub-rule 7 of the
same Rule a Board of lnquiry shall contain at |east one
menber who shall be an officer of the service to which the
government servant ‘belongs. There is no such provision in
the Inquiries Act; (3) Under subrule (9) of the Rule the
nmenber of the service charged shall be supplied with a copy
of the report of enquiry, whereas there is no such provision
under the Inquiries Act; (4) Under the proviso to sub-rule
(9) nmentioned above, \if the punishing authority disagrees
with any part or whole of the findings of  the Board of
Inquiry or the Inquiry Officer, the point or points of such
di sagreenent together with a brief statement of the  grounds
thereof, shall also be communicated to the nenber  of the
service. There is no simlar provision under the Inquiries
Act .

We do not think that these provisions under sub-rules 4, 7
and 9 and the provisio to sub-rule 9 of Rule 5 resul't in any
subst anti al di fference between an enquiry under the
Inquiries Act and an enquiry under the 1955 Rules. VWiile it
is true that there is no express provision inthe Lnquiries
Act for an access to official records for the purpose of
preparing the officer’s witten statenment such as there is
in sub rule 4, we see no reason to think that simlar
facilities wll not be allowed by the authority holding  an
enquiry under the Inquiries Act. It has to be noticed that
tinder sub-rule 4 the access to such records may be

216

refused "if in the government’s opinion such records are not
strictly relevant to the case or it is not desirable in the
public interest to allow such access." W have no doubt that
in an enquiry under the Inquiries Act also the “authority
holding the enquiry will afford the officer proper  faci-
lities of access to official records for the purpose of pre-
paring his witten statement except where these appear to be
irrelevant or it is satisfied on. an objection made by the
CGovernment that it is not desirable in the public interest
to allow such access. It is reasonable to expect that in
actual practice there will be no difference in the natter of
access to official records as between an enquiry under the
Inquiries Act and an enquiry under the 1955 Rul es.

The appellant’s contention that in an enquiry under the 1955
Rules he will have the benefit of having an officer of the
service to which belongs taking part in the enquiry while he
cannot have this benefit in an enquiry under the Inquiries
Act appears to be msconceived. Subrule 5 of Rule 5 |eaves
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it to the discretion of the governnent to appoint either a
Board of Inquiry or an Inquiry Oficer to enquire into the
charges. Indeed, under that sub-rule if the governnent does
not consider it necessary to appoint a Board of Inquiry or
an Inquiry Oficer the enquiry may be held into the charges
"in such manner as it deenms fit". It is only when a Board
of Inquiry is appointed that sub-rule 7 cones into operation
and at |east one of the nmenbers of the Board has to be an
officer of the service to which the menber of the service
belongs. It is wong to think therefore that in an enquiry
under the 1955 Rules the officer will necessarily have the
advantage-if it is an advantage--of having an officer of the
service to which he belongs taking part in the enquiry.
There is also nothing to prevent the governnent to have the
enquiry held by an officer of the service to which he
bel ongs even in an enquiry under the Inquiries Act. It is
clear therefore that the provision of subrule 7 does not
mean any real difference between the two nodes of enquiry.
Comi ng now to sub-rule 9 we find that it provides for a copy
of the report of the enquiry to be supplied to the nenber of
the service after the punishing
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authority has arrived, at a provisional conclusion that a
penalty of dismssal, renoval, conpulsory retirenent or
reduction in rank should be inposed. The Inquiries Act
contains no such provision; but the nenber of the service
will be. entitled to get a copy of the report under the pro-

visions, of Art. 311(2) of the Constitution in-all cases of
proposed di sm ssal, renoval or reduction in rank. The only

difference is that while under this Rule the officer will be
entitled to get a copy of the report even where: a
puni shnent of compulsory retirenent  is _proposed, t he
provisions of Art. 311(2) of the Constitution will have no
application to such a case, so that hewill not, 'if the

enquiry is held under the Inquiries Act, get the benefit of
having a copy of the report under the Inquiries Act if the
penalty of conpulsory retirenent is proposed. It is
unnecessary however to consider in.the present case whether
this difference anounts to a violation of Art. 14 of the
Constitution. For it is clear to us that the penalty of
conpul sory retirenent which can be inmposed under ~the 1955
Rules (See R 3) cannot be inposed on an —officer in-the
position of the present appellant in view of Art. 314 of the
Consti tution. The appellant did not contest that this
consequence will flow fromArt. 314.

It appears to us also that just as under the proviso to sub-
rule 9 the point or points of disagreenment. wth grounds
thereof have to be furnished to the officer concerned where
the punishing authority disagrees with any of the findings
of the report, the same result flows fromArt. 311(2) of the
Constitution. This was held by this Court in “a recent
deci sion-state of Assamv. Binmal Kumar Pandit(1l). There is
therefore no substance in the appellant’s contention  that
the procedure and provisions of the Inquiries Act are  less
advant ageous and nore drastic than an enquiry under the 1955
Rul es. The contention that the Inquiries Act violates Art.
14 of the Constitution is therefore rejected.

It is not easy to wunderstand the appellant’s further
contention that the Inquiries Act contravenes Art. 16 and
Art. 20(3) of the Constitution. Article 16 guarantees to
all citizens equality of opportunity in matters relation to
enpl oyment or appointnent to any office under the

(1) [1964] 2 S.C R 1.

15-2 S. C. Indial64
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State. That guarantee is however no bar to disciplinary
action being taken against a citizen who holds an office
under the State. The fact that the result of such disci-
plinary action nay be that a citizen is deprived of prono-
tion cannot possibly be held to be a denial of equality of
opportunity relating to enployment or appointment. The
appel | ant al so suggested that the provision in section 15 of
the Inquiries Act that a person accused shall be required to
make his defence, infringes Art. 20(3) of the Constitution.
Art. 20(3) provides that no person accused of any offence
shall be compelled to be a witness against himself. It is
difficult to wunderstand how a provision that an accused
shal |l be required to make his defence anounts to conpelling

the accused to be a wtness against hinself. Under this
section the accused is not even conpelled to mmke his
defence. ’'Me section nerely conmpels the Inquiring authority
to require the accused to make a defence. |If the accused

chooses not to make any defence s. 15 could not conpel him
to --do so The -argunent, that the Inquiries Act contravenes
Art. 16 ~or Art. 20(3) of the Constitution is wholly
m sconceived and is rejected.

This brings us to the question whether the Governnment of
Punjab acted mala fide in ordering the -enquiry. The
appel l ants case is that he incurred the severe displeasure
and hostility of.the.Punjab Chief Mnister, Sardar Pratap
Singh Kairon and for this the Chief Mnister has been bent
upon his ruin. To this end it is saidthe Chief Mnister
instituted crimnal cases against , the appellant and even
against his wife, nmother and nother-in-Ilaw through, his own
creatures in the expectation that he would get, them
"convicted and sent to prison and thereafter ‘have the
appel | ant di sm ssed on the basis of his own conviction. As
the cases were transferred for trial to courts in_ Utar
Pradesh and May 1st 1961 two of the cases had been disposed’
of against the prosecution, the Chief Mnister felt
appr ehensi ve that the other crimnal cases mght also end in
the acquittal or discharge of the appellant. So he hit upon
the, plan of having an enquiry under the inquiries’'| Act on
the basis of allegations nade in the two cases’ Vviz.,
Dhingra’s conplaint and Daryao Singh's report, bei ng
apprehensive that even these cases, if_ charge-sheets were
submitted in court, mght be transferred to courts
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outside Punjab and were likely to end in the acquittal ~ or
di scharge of the appellant. The appellant-urges that the
statement in the Order that the CGovernor was of opinion that
there were good grounds for making a formal and public
enquiry into the truth of certain i mput ati ons of
m sbehavi our against him was false, and that the 'rea

purpose was not to ascertain the truth of the inputations
but to harass and hunmiliate himand if possible to inpose
penalties on himby way of disciplinary action whether or
not the amputations were true or false.

The appellant has not been able to produce before us
materials to explain why the Punjab Chief Mnister should be
personally hostile to him There are several circunstances
however which seemto suggest that whatever be the reason
the Punjab Chief Mnister is not friendly to the appellant.
The appel | ant repeatedly drew our attention to the nmanner in
which the Chief Mnister took it upon hinmself to accept a
conplaint of serious charges against a senior officer |like
the appellant and directed the Additional, |nspector-Genera

"to take immediate actionin taking ’'over papers from
CGovernment Departments concerned and the papers wth Shri

Dhingra", and to the direction given by him to t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 15

Addi tional |nspector-General to gi ve "a prima facie
report”. In a previous decision(l) of this Court observed
thus: -

"W do not know what reasons led the Chief
Mnister to make the endorsement on t he
conplaint of Dhin-ara as he did and why
instead of referring the conplaint to the
officer in charge of the police station, a
reference was made to the Additiona
| nspect or - Gener al of t he Crimna
I nvestigation Departnent’ : It is not clear
why he ordered the seizure of the papers
before even a prima facie report was given in
respect of an offence said to have been
conmitted five year’s ago.’)
The Court then proceeded to point out that these were
matters on which the Chief Mnister alone was in a position
to enlighten the Court and that "the Chief Mnister owed a
duty to /this Court to file an affidavit stating what the
correct position was so far as he renmenbered". Even though
the appellant made a pointed reference to the Chief
R Pi Kapur v. Sardar Pratap Singh Kairon [1961] 2 S.C.R
143.
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M nister’s endorsenent on Dhingra's conplaint and also set
out this Court’s observations on the earlier occasion, the
Chief Mnister did not file any affidavit even on the
present occasion ‘throwing any light on the circunstances
under which he acted in this, to say the |east, unusua
manner. There is the further circunstance that even though
after the investigation of Dhingra s case was completed, the
CGovernment of Punjab did ask for the  Central Governnent
sanction to prosecute the appellant-under s. 5(2)  of the
Prevention of Corruption Act, the Governnent of Punjab
waited for about a year after the Covernnment of India
expressed its reluctance to give the sanction, before taking
further action in the matter. (The manner in which the
police proceeded in the matter after this long delay also
appears to be unusual. For, instead of submtting a charge-
sheet for the of fences found to have been committed by the
appel lant, the Police Inspector nmerely asked the -Magistrate
to consign the case to record as untraced. This is a nost
curious procedure, apparently unknown to law. The Ilearned
Advocat e- General , who appeared for the State of Punjab, was
unable to explain how the case could be treated as
"untraced". It may well happen in sone cases that the
culprit is untraced. But we do not understand how the case
can be untraced. It is surprising that the police should
make such a request to the Magistrate in the circunstances
of Dhingra's case. It is even nore surprising and indeed it
is a mtter which has caused us deep concern, “that the
Magi strate readily did what the police requested himto do.
The papers produced before us show that in his report to the
Magi strate the Inspector, C1.D., nentions the fact that
this course had been decided upon in consultation wth
"hi gher authorities". Apparently that was what t he
Magi strate decided. We were not enlightened as to who these
"hi gher authorities" were.
On the sane date, ie., Muy.25,,1961, a simlar report was
submitted by the police to the Mgistrate in the case
instituted on the basis of Daryao Singh,s report, and the,
Magi strate readily passed a simlar order. That report
itself had been nade by Daryao Singh on Novenber 1, 1959
stating that he had discovered during the course of
i nvestigation of another case that the several offences men-
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tioned in the report had been conmmtted by the appellant.
There was a delay of nore than six nmonths before this report
was forwarded to the police. It is not possible to say
clearly fromthe papers on the record when the investigation
by the police was conpleted. That it was conpleted has not
been disputed before wus. It is not known whether the
i nvestigation officer found a case nmade out for t he
submi ssi on of charge-sheet. Al that we find is that on My
25, 1961, that is, a year after the first information report
was recorded and a year and six nonths after Daryao Singh
made the report, the Magistrate granted a request of the
police that the case should be treated as untraced

Not unnaturally the appellant has laid great stress on the
conduct of the police in connection with these two cases.
Wy, asks the appellant, did the"higher authorities" under
whose directions the police acted, decide to treat these
cases .as untraced and at the sane tine start an enquiry
under the Inquiries Act in respect of sone of the
al l egations in these very cases? |f the intention of the
Covernment _was to ascertain the truth of these inputations,
he asks, why was it decided to discard the usual and obvious
nmet hod of enquiry into these in a court of law in favour of
the unusual nethod of an enquiry under the Inquiries Act?
The | earned Advocate-Ceneral did not attenpt to answer these
guestions; but he argued that when two alternative nmethods
were open to the Governnent for ascertaining the truth of
the allegations, 'the nmere fact that one was adopted in
preference to the other is no reason to suspect mala fides.
The appel l ant, on the other hand, strenuously contends that
when the conduct of the police in connection with these two
cases is considered in the back-ground of the  previous
history of the crimnal cases instituted against t he
appel l ant, the manner in which the Chief Mnister '@ hinself
acted in connection with Dhingra s conplaint, the fact that
five crimnal cases against the appellant or the persons in
whom he was interested were transferred to courts in ‘Utar
Pradesh and the further fact that at the date when we are
considering the matter all these cases have ended in favour
of the appellant, it is reasonable to think that the enquiry
under the Inquiries Act was adopted nore as a neasure of
per secu-
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tion of the appellant than the ascertai nnent of the truth of
the amputations against Mnm Even if we assune -that these
facts by thenselves might afford sone ground for ~ Such a
conclusion, we are of opinion that when considered along
with other circunstances to which our attention has  been
drawn, this conclusion would not be justified.

For hol ding the enquiry the Governnent has appoi nted a judge
of the Hi gh Court of Punjab. It is reasonable “to think

therefore that the enquiry would be fair and inpartial. It
is true,, as pointed out by the appellant, that the
CGovernment is not in |law, bound to accept the report of the
Inquiring Authority. It has to be noticed however that the
power of the Governnment to inpose any penalty on the
appellant will be limted by the provisions of the 1955
Rules. It is clear also that the appellant will be entitled

to the rights of appeal under the 1955 Rules. The penalties
which can be inmposed are set out in Rule 3. O these
penalties,the penalty No. 5, VIZ , conpulsory retirenent on
proportionate pension, cannot be inposed on the appellant in
view of Art. 314 of the Constitution. The other two
penalties mentioned in cls. 6 and 7 of Rule 3, viz.,
di sm ssal or renoval from service, cannot be inposed, except
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by an order of the Central Government. As regards penalties
whi ch can be inposed by the State Governnent Rule 6 provides
that no order inposing such penalty shall be passed by the
Covernment except, after consultation wth the Public
Service Commission and where there is a difference of
opi ni on between the State Governnment and the Public Service
Comm ssion the matter shall be referred to the Centra
Government whose decision thereon shall be final. | f
therefore it does happen that’ the Inquiring Authority finds
the appellant not guilty as regards some or all the charges
and the Governnent considers himguilty of those charges,
even so the Governnment will not be in a position to inpose
any penalty on him unless either the Public Service
Commi ssion or the Central Government takes the sanme view
If a penalty is inposed by the State Governnent wth the
concurrence of the Public Service Conm ssion, the nmenber of
the service has a right of appeal to the Central CGovernnent.
The circunstances in which an appeal can be withheld by the

State Governnent _are set out in Rule 14. These, in our
opi ni on; ‘do not
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interfere wth, the proper and reasonable exercise :of the
ri ght of appeal

A consideration of all these provisions makes it reasonable
to think that even if the Punjab Chief Mnister was un-
friendly to the appellant he could not ‘expect to. harm him
by having recourse to an enquiry under the Inquiries Act in
preference to a trial in a crimnal court. |Itis therefore
not possible for us to accept as correct the appellant’s
contention that the lnquiries Act was being used only as a
device to harass and humliate himor to inpose penalties on
him in any case, nor that the statenent in the Order that
the CGovernor was of the opinion that there were good grounds
for nmaking a formal and public inquiryinto the truth of
certain inputations of m sbehaviour, was false. W' hold
that the appellant’s case that the Governnent of Punjab has
acted mala fide in ordering the enquiry against himhas not
been establi shed.

There renmains for consideration the question whether the
enquiry under the Inquiries Act can go on so long as the
appel l ant’ s conpl ai nt agai nst Dhingra which is pending .in
the crimnal court has not been disposed of. This conplaint
was nmade by the appellant in the court of the Magistrate,
First dass, Chandigarh, alleging that the case instituted
against himby, Dhingra was fal se and that-Dhingra hinself
had by naking this conplaint conmtted offences under ss.
93, 204, 211 and 385 of the Indian Penal Code: W are
infornmed that the hearing of this case is in progress in the
court of a Magistrate in U P. The appellant contends  that
the holding of the enquiry under the Inquiries Act < ordered
agai nst hi mwoul d amount to contenpt of court. The argunent
is that the appellant’s case in his conplaint being that the
all egations made by Dhingra in his conplaint against the
appellant are false, the crimnal court is engaged in
examning the truth or otherwi se of those allegations  of
Dhingra, and an enquiry under the |Inquiries Act would
i nvol ve the exam nation of w tnesses on the sane questions.
This, it is said, will tend to interfere with the proper
determ nation of the question by the crimnal court and so
amount to contenpt of the crimnal court. W do not think
it necessary to decide this question for the purpose of the

present case. For, whether or not the holding of such a
paral | el enquiry under
224

the I nquiries Act would amount to, contenpt of the crimna
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court, we are clearly of opinion that it is wholly un-
desirable that the enquiry under the Inquiries Act should be
held at the sane time when the trial before the crimna
court is going on. No particular reason has been shown to
exi st whi ch nakes the i mredi ate commencenent of the enquiry
essential or otherwise desirable. W think it pro.per
therefore that the enquiry under the Inquiries Act should
not proceed so long as the appellants conplaint against
Dhingra is not finally disposed of.

Wiile therefore; we have cone, to the conclusion that the
Hi gh Court has rightly refused, to issue to the appellant
wits prayed: for to quash the Government’s order for en-
quiry against himand the other prayers nentioned in the
petition, we direct that the enquires should not take place
so long as the appellant’s conplaint against Dhingra is not
finally disposed of. ~The parties will bear their own costs.
Appeal - di sm ssed.




