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ACT:

Constitution of India, 1950: Articles 32, 39(d)--Equa
pay for equal work--Carpenters in Wod Wrking Centre,
H machal Pradesh /State Handicrafts Cor.por at i on- - Wet her
entitled to claimwages payable to their counterparts in
regul ar service

HEADNOTE:

The petitioners enployed as daily rated carpenters at
the Wod Working Centre of the Hi nmachal Pradesh State Handi -
crafts Corporation sought enforcenent of their fundanental
right to have "equal pay for equal work" in terns paid to
their counterparts in regular services, or in the alterna-
tive, the mni mum wages prescribed by the Deputy Conm ssi on-
er for |ike categories of worknen,

The petitioners’ claimwas resisted by the respondents.
Their case was that the unit where the petitioners were
working was a factory registered under the Factories Act,
that they were treated as industrial worknen and given  al
benefits due to them under the various | abour |[egislations,
that the Government had not fixed the mininumwages payabl e
to the worknen engaged in the Corporation. or ~other |ike
i ndustries but the Corporation had adopted for its ~ worknen
the m ni num wages payable for sinmlar work in.the  construc-
tion industry, and that there were no regul ar enpl oyees of
the petitioners’ <categories in its establishnment and, as
such, the question of paynent to themthe pay adm ssible to
regul ar enpl oyees does not ari se.

Di smissing the wit petition

HELD: 1. Unless it is shown that there is a discrimna-
ti on anpbngst the sane set of enployees by the same master in
the sanme establishment, the principle of "equal pay for
equal work" cannot be enforced. A conparison cannot be nmade
with counterparts in other establishments with different
managenent, or even in establishnents in different geograph-
ical location though owned by the sane naster. [668B]

In the instant case, the petitioners were enployed by a
conpany incorporated under the Conpanies Act. They cannot
cl ai m wages pay-
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able to their counterparts in governnment service. [668C
Meva Ram Kanojia v. Al India Institute of Medica
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Sciences & Anr., [1989] 2 SCC 235, referred to.
Randhir Singh v. Union of India, [1982] 1 SCC 618, ex-
pl ai ned.

2. The principle of "equal pay for equal work’ has no
nmechani cal application in every case of simlar work. No two
jobs by the nere nonenclature or by the volume of work
perfornmed can be rated as equal. It is not just a conparison
of physical activity. It requires the consideration of
various dinmensions of the job. The accuracy required by the
job and the dexterity it entails may differ fromjob to job
It cannot be evaluated by the mere avernents in the self-
serving affidavits or counter-affidavits of the parties. It
nust be left to be eval uated and determ ned by expert body.
[ 666D, 668D E]

In the instant case, however, the Corporation had no
regul arly enpl oyed carpenters. Even assuming that the peti-
tioners’ jobs were conparable with the counterparts in
CGovernment, service they could not enforce the right to equa
pay for equal work. [667G 668A]

State of U P.~v. J.P. Chaurasia, [1989] 1 SCC 121; Meva
Ram Kanojia v. Al Indialnstitute of Medical Sciences &
Anr., [1989] 2 SCC 235 and Federation of Al India Custons
and Central Excise Stenographers (Recognised) v. Union of
India, [1988] 3 SCC 91, referred to.

3. The order issued by the Deputy Conmissioner on March
20, 1986 in exercise of his powers under the H P. Financia
Rul es prescribing mnimm wages was -applicable only to
skilled and wunskilled workers in Cass |V enployees in
CGovernment service.. The benefit of the rates prescribed
under that order cannot be extended to the petitioners
unl ess the Governnent nakes it applicable to the enployees
of the Corporation. [668F (G

JUDGVENT:
ORI G NAL JURI SDICTION: Wit Petition (GCivil) No. 548 of
1987.

(Under Article 32 of the Constitution of

I ndi a) .
M C. Dhingra for the Petitioners.
Kapil Sibal, K G Bhagat, A K Ganguli, M.

Kam ni Jai swal ,
664
Ms. Aruna Mathur, A. Mariarputham Harm nder Lal and Naresh
K. Sharma for the Respondents.
The Judgrment of the Court was delivered by

K. JAGANNATHA SHETTY, J. The petitioners are carpenters
1st and 2nd grade enpl oyed at the Wod Working Centre of the
H machal Pradesh State Handicrafts Corporation (the " Corpo-
ration"). They are ternmed as daily rated enployees. In this
petition wunder Article 32 of the Constitution, they are
seeking enforcement of their fundamental right to  have
"equal pay for equal work". They demand paynment in terns
paid to their counterparts in regular services. They want
the sanme pay of the regul ar enpl oyees as carpenters or in
the alternative, the m ni num wages prescribed by the Deputy
Commi ssioner for like categories of workmen. They also seek
regul arisation of their services with the benefits of pen-
sion, gratuity etc.

The Corporation has resisted the petitioners’ claim The
case of the Corporation is that the unit where the petition-
ers are working is a factory registered under the Factories
Act. The petitioners are treated as industrial worknen
and .are given all benefits due to themunder the various
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| abour | egislations. The Governnent has not fixed the mni-
nmum wages payable to the petitioners engaged in the Corpora-
tion or other like industries, but the Corporation has
adopted the m ni num wages payable for simlar work in the
construction industry. They are being paid the sane wages as
are payable to carpenters, painters and carpenters’ hel pers
engaged in the construction industry. They are given bonus
under the Bonus Act and provident fund benefits wunder the
Enpl oyees’ Provident Fund Act. It is also stated that the
petitioners are supplied with the necessary tools for carry-
ing out their work and al so working unifornms |ike aprons and
overal |l s.

The Corporation has clearly stated that there are no
regul ar enployees of the petitioners’ categories in its
establishment and, as such, the question of payment to the
petitioners, the pay admissible to regular enployees does
not ari se.

A little nmore informati on about the purpose and object
of the Corporation would be useful for proper understanding
of the '‘case. The Corporation is a conpany which has been
i ncorporated under the Conpani es Act, 1956. The nmain object
of the Corporation as seen fromthe Menorandum of Associ a-
tion is to preserve the traditional arts and crafts and al so
to popul ari se handi crafts and handl oomitens
665
in the State of H nachal Pradesh and other parts of the
country and abroad. In order to achieve this primry objec-
tive, the Corporation gives trainingto artisans, weavers
and craftsmen in various traditional arts and crafts. During
the period of training, the trainees are paid a stipend by
the Corporation. Upto 31st March, 1987, the Corporation has
inmparted training to as many as 1662 persons  in different
areas |ike carpet weaving, handl oom weavi ng, painting, neta
crafts, wood carving, etc. Apart fromgiving training, the
Corporation also ensures marketing support to the artisans
and craftsmen by purchasing their products at remunerative
prices and sell themthrough the marketing network of the
Corporation. It is thus a service oriented organisation
hel ping the village artisans and craftsnen to produce and
market their products on renmunerative prices. It is said
that the village artisans and craftsnen nake different itemns
on a piece rate basis and in sone cases, they execute the
work in their own homes.

The financial aspect of the Corporation is stated to be
not encouraging, and indeed, it is disappointing. It has
suffered huge loss and the total |osses accumnulated hitherto
is Rs.69.77 | akhs. Nonet hel ess, for the purpose of preserv-
ing and pronpoting traditional arts and crafts, the Corpora-
tion has been kept alive. But to avoid or minimse further
loss, it is stated that the Corporation has reduced its
overheads and nmintained only the administrative “staff in
the production centers at different parts of the State and
no permanent craftsmen are enpl oyed.

Wth these facts, we may now turn to the principle  upon
which the petitioners’ case is rested. The principle  of
"equal pay for equal work" is not one of the fundanenta
rights expressly guaranteed by our Constitution. The princi-
pl e was incorporated only under Article 39(d) of the Consti-
tution as a Directive Principle of State Policy. Perhaps,
for the first tinme, this Court in Randhir Singh v. Union of
India, [1982] 1 SCC 618 has innovated that it is a constitu-
tional goal capabl e of being achieved through constitutiona
remedi es. There the Court pointed out that that principle
has to be read into Article 14 of the Constitution which
enjoins the State not to deny any person equality before the
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law or the equal protection of the law and also to Article
16 which declares that there should be equality of opportu-
nity for all citizens in nmatters relating to enploynent or
appointnent to any office under the State. Randhir Singh
case was concerned with a driver-constable in the Delh

Police Force wunder the Delhi Administration. He clained
equal salary for equal work at that of other drivers. The
Court found that the petitioner therein perfornmed the sane
func-

666

tions and duties as other drivers in the service of Delhi
Admi ni stration. The Court, therefore, directed the Centra

Government to fix the pay scale of the petitioner on par
with his counterparts doing identical work under the sane
enpl oyer.

In the inmediate aftermath of the decision in Randhir
Si ngh case, there were bunper cases filed in this Court for
enforcenent of ~the right to "equal pay for equal work",
perhaps little realising the in-built restrictions in that
principle. It may not be necessary here to refer to al
those decisions since alnost all of them have been consid-
ered and explained in the recent two decisions to which one
of us was a party (K. _Jagannatha Shetty, J.). Reference may
be nade to: (i) State of U.P. v. J.P. Chaurasia, [1989] 1
SCC 121 and (ii) Meva Ram Kanojia v. Al /India Institute of
Medi cal Sciences and Anr., [1989] 2 SCC 235. In Chaurasia
case the question arose whether it was permissible to have
two different pay scales in the same cadre of Bench Secre-
taries of the Al ahabad H gh Court who were for all practi-
cal purposes performng simlar duties and having same
responsibilities. The Court - held that the principle of
"equal pay for equal work" has no nechanical application in
every case of simlar work. Article 14 permits reasonable
classification rounded on rational basis: It is, therefore,
not inpermssible to provide two different pay scales in the
same cadre on the basis of selection based on nerit wth due
regard to experience and seniority. It was pointed out that
in service, nerit or experience could be the proper / basis
for <classification to promote efficiency in administration
and he or she learns al so by experience as nmuch as by other
means. Apart fromthat, the Court has expressly observed
that the higher pay scale to avoid stagnation or resultant
frustration for |lack of pronotional avenues nmay also be
al | oned.

Meva Ram Kanojia is the nost recent decision which has
exhaustively dealt with all the principles bearing  on the
guestion of equal pay for equal work in the light of all the
previous decisions of this Court. There the petitioner was a
"Hearing Therapist" in the Al India Institute of Medica
Sci ences. He clained pay scale adnissible to "Senior Speech
Pat hol ogi st", "Senior Physiotherapist", "Senior Cccupationa
Therapist", "Audiologist", and "Speech Pathologist". His
case was based on the allegations that he was discharging
same duties and performng simlar functions as "Senior
Speech Therapi st", "Senior Physiotherapist", "Senior Cccupa-
tional Therapist"”, "Audiologist" and "Speech Pathol ogist".
But the Court held that the principle of equal pay for equa
work cannot be invoked invariably in every kind of service
particularly in the area of professional services. It was
al so held
667
that it is open to the State to classify enployees on the
basis of qualifications, duties and responsibilities of the
posts concerned. |If the classification has reasonable nexus
with the objective sought to be achieved, efficiency in the
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adm nistration, the State would be justified in prescribing
di fferent pay scal es.

Ref erence nmay al so be nmade to the decision in Federation
of Al India Customs and Central Excise Stenographers
(Recognised) v. Union of India, [1988] 3 SCC 91. There the
Personal Assistants and Stenographers attached to the Heads
of Department in Custons and Central Excise Departnment of
the Mnistry of Finance made a claimfor parity of wages
with the Personal Assistants and Stenographers attached to
Joint Secretaries and Oficers above themin Mnistry of
Fi nance. The Court while rejecting the claimexpressed the
view (at 100):

"But equal pay nust depend upon the
nature of the work done, it cannot be judged
by the mere volunme of work, there nay be
qualitative difference as regards reliability
and responsibility. Functions may be the sane
but the responsibilities make a difference.
One cannot deny that often the difference is a
matter of degree and that there is an el enent
of value judgnment by those who are charged
with the administration in fixing the scales
of pay and other conditions of service. So
| ong as such val ue judgnent is nade bona fi de,
reasonably on an intelligible criterion which
has ' a rational nexus with the object of dif-
ferentiation, such differentiation wll not
amount | to discrimnation. It is inmportant to
enphasi ze that equal pay for equal work is a
concomtant of Article 14 of the Constitution
But it follows naturally that equal  pay for
unequal work will be a negation of that
right."

Thus the lawrelating to equal pay for equal work has
been practically hamrered out and very little remmins for
further innovation.

In the |light of the aforesaid principles, we 'may now
consider whether the equality clains of the petitioners
could be allowed. W have carefully perused the material on
record and gave our anxious consideration tothe question
urged. Fromthe avernments in the pleadings of the parties it
will be clear that the Corporation has no regularly enployed
carpenters. Evidently the petitioners are clainng wages
payable to the carpenters in Governnent service. W do not
t hi nk that
668
we coul d accept their claim In the first place, even assum
ing that the petitioners’ jobs are conparable wth the
counterparts in the governnent service, the petitioners
cannot enforce the right to "equal pay for equal work", The
di scrimnation conpl ained of nust be within the sane estab-
lishment owned by the same nmanagenent. A conparison cannot
be made wth counterparts in other establishnents wth
di fferent managenent, or even in establishnments in different
geographi cal locations though owned by the same naster.
Unless it is shown that there is a discrimnation anongst
the sanme set of enployees by the sane nmaster in the sane
establishnent, the principle of "equal pay for equal work"
cannot be enforced. This was al so the view expressed in Meva
Ram Kanojia v. A l.l1.MS., [1989] 2 SCC 235 at 245. In the
instant case, the petitioners are enployed by a conpany
i ncorporated under the Conpanies Act. They cannot <claim
wages payable to their counterparts in governnent service.

Secondly, it nmay be noted that the petitioners are
carpenters; better called as craftsnen. By the genera
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description of their job, one cannot cone to the conclusion
that every carpenter or craftsmen is equal to the other in
the performance of his work. The two jobs by the nmere nonen-
clature or by the volunme of work perfornmed cannot be rated
as equal. It is not just a conparison of physical activity.
It requires the consideration of various dinmensions of the
job. The accuracy required by the job and the dexterity it
entails my differ fromjob to job. It cannot be eval uated
by the nmere avernents in the self serving affidavits or
counter-affidavits of the parties. It nmust be left to be
eval uated and determ ned by expert body. The principal claim
of the petitioners therefore fails and is rejected.

The next contention that the petitioners should be paid
at least the mnimum wages prescribed by the Deputy Comm s-
sioner under Exhibit P 2 dated March 20, 1986 cannot al so
be accepted. Ex. P. 2 was issued by the Deputy Conmi ssioner
in the exercise of his powers under the H P. Financia
Rules. It is applicable only to skilled and unskilled work-
ers in.class I'V enployees in Governnent service. It has not
been extended to enpl oyees of the Corporation. The petition-
ers have beentreated as construction workers and they are
bei ng pai d the m ni mum wages adni ssible to such worknen. The
Court, therefore, cannot direct the Corporation to apply the
rates prescribed under Ex. P. 2 unless the Governnment makes
it applicable to enpl oyees of the Corporation
As to the claimfor regularisation of services of the peti-
tioners,
669
we express no opinion, since the factual data is disputed
and is insufficient. W |eave the petitioners to. work out
their rights el sewhere in accordance with law applicable to
t hem

In the result, the petition fails andis dismssed. In
the circunstances of the case, we nmake no order as to costs.
P.S. S Petition
di sm ssed
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