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The above appeal has been filed by the appellant who was convicted by
the | earned Sessions Judge, Shajapur, Madhya Pradesh, for the offence under
Section 302 IPC (on two counts) on the ground that he killed Ms. N dhi and Ms.
Priti, the daughters of Dr. Ram Avtar Midgal (PW2), and sentenced to death
and inposition of life inprisonment for the offence under Section 449 |IPC for
conmitting house trespass to commit the said murders. The appeal filed by the
appel Il ant herein before the H gh Court in Crimnal Appeal No.763 of 2001 and
the reference made to the Hi gh Court for confirmation in death reference No.1l of
2001 cane to be heard together by a Division Bench of the Madhya Pradesh
H gh Court, Indore Bench, and whil e sustaining the conviction under Sections
302 IPC and 449 I PC, the H gh Court altered and reduced the sentence to
i mprisonnment of |ife by making the sentence to run'concurrently. The present
appeal is against the sane.

The case of the prosecution, as unfol ded fromthe evidence, is that Dr.
Ram Avtar Mudgal (PW2), a dental practitioner at Shajapur, father of the two
unfortunate victins; was residing in Governnment Quarters situated near "Na
Sadak"” with his wife and two daughters, the el dest of whom by nane Kunari
Priti, aged about 22 years and the younger one, by name, Kumari N dhi, aged
about 17 years. The appellant was said to have been serving as Assistant
Manager from 3.12.97 to 5.10.98 in MP. Agro State |Industry and Devel opnent
Corporation (for short "Agro Corporation") at its office at Shajapur and was
staying in Upkar Lodge situated in the vicinity of Nai~ Sadak. @ During the said
peri od he was said to have becone friendly with the el dest daughter, though he
was famliar with both of them and often they used to neet and sit behind
Hanuman Tenpl e situated on the outskirts of Shajapur city. During such tinme of
visit, said to be alnost daily, Priti Miudgal used to be with the appellant and he
used to Iie down keeping his head on her lap and chat wi th her when the younger
Ms. Nidhi used to sit at sone distance. The appellant used to give sonme gifts to
the girls. Thereafter, the appellant canme to be transferred as Assi stant Manager
to Bhopal O fice of the Agro Corporation and about a nonth or so prior to the day
of occurrence the father of the appellant Shri Hari Narayn Batham was said to
have tel ephoned to Dr. Ram Avtar Midgal (PW?2) from Bhopal and told himthat
there was an affair between his son, the appellant, and Priti, his daughter, and,
therefore, he should visit his house at Bhopal for talking about their nmarriage to
which the father of the girls was said to have inforned that he was agai nst the
idea of marrying Priti to a boy who was not Brahmin by caste, to which they
bel ong and that was al so the view of his daughter Priti. It is also the case of the
prosecution that the father of the appellant told PW2 that in case of refusal he
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woul d be required to repent and that was the sane tone of reply given by PW2
when cal | ed up over phone once again, thereafter. On the ill-fated norning of
8.4.99, it is said that the Dr. Ram Avtar Midgal (PW2) and his wife left their
house at about 6.15 a.m or so for a nmorning wal k and when they returned back
hone by about 7.00 to 7.15 a.m, the outer door was open and a newspaper ‘Na
Duniya’ was lying in the verandah and on entry into the house, they found the
younger daughter Ms. Nidhi dead with injuries at the dental clinic roomand the
el dest daughter Ms. Priti in the toilet with injuries, alnmbst in a sitting position. The
further case of the prosecution is that during the tinme between 6 a.m and 8 a.m
or so on that day the appellant was present in Shajapur and between 6.15 a.m

and 6.30 a.m or so he was inside the house of Dr. Ram Avtar Midgal (PW?2)

and it was he who killed the daughters to weak vengeance due to failure of |ove.
PW 4, Advocate by nane Shri Narain Prasad Pande, was said to have seen the
appel | ant near the residential house of Dr. Ram Avtar Midgal at about 6.15 a.m
when he was goi ng towards bus stand for catching the bus to go to Indore for
attending the High Court work.. PW3, M. Poonam Garg, a nei ghbour, was said

to have heard the noise of bell which was being pressed at the residence of Dr.
Mudgal -at about 6.15 a.m or so followed in a few m nutes by the cries ‘ Mumy
save, Mumy save’. ~Jai Prakash Mandloi (PW5), who lives in a house just
opposite the District Hospital, was said to have seen the appellant comng out in
the outer conpound of the residential house at about 7.00 to 7.30 a.m when he
was returning fromhis newy constructed house where he had gone to do

watering. The appellant, after committing the nurders of both the girls, was said
to have conceal ed the bl ood stained knife, weapon of nmurders and the blue jean
whi ch he was said to have been wearing at the time of the incident, which was

bl ood stained, in a ditch behind the bushes behi nd Hanuman Tenpl e situated at
the outskirts of Shajapur city. He was said to have deliberately created the
scene of burglary and nurder by keeping open the doors of almrah and stealing
sone currency notes worth Rs.12,000/- for m sguiding the Investigating
Authorities and al so fabricated fal se evidence for establishing an "alibi’ to prove
hi s i nnocence by showi ng that at the sane tine he was absent and away at

Dahod in Qujarat, acconpanying his sister from Bhopal and said to be present

on 8.4.99 at that place. The priest in Hanuman Tenpl e by name Shri Ri shikesh
(PW16) was examined to prove the visits of the appellant to the tenple in the
conpany of the two girls. Inmediately on his return to the house, Dr. Midga
seens to have inforned Dr. Rathore and Dr. Sisodia on tel ephone and Dr.

Sisodia alongwith Dr. Qupta seens to have reached the place and thereafter Dr.
Gupta seens to have tel ephoned the Police Control Room giving infornmation

about the occurrence. PW26, an ASI, who received the information, informed

PW 27, B.P. Samadhiya, City Police I'nspector, about the incident. PW27 on his
arrival on the spot was told by Dr. Midgal (PW2) about the occurrence and the
same was registered as 'First Information Report’ (Ex.P-11) and the death of the
two girls was recorded as information marked as Ex.P-12 by sending the raiding
officer to the Judicial Magistrate and Departnental Sentencing Authority and the
i nvestigation was said to have been started. It is stated that during investigation
Pol i ce I nspector, MS. Gaur, brought the appellant from Bhopal and produced him
before the City Police Inspector, who arrested him Dr. Midgal (PW2) was al so
stated to have given on 21.4.1999 the list of articles said to be m ssing from

pl ace of incidence to PW27 marked as Ex.P-14. After the arrest and persona
search of the appellant, it was stated that a purse, in which one chain and

Rs. 1223/- were found, was seized and panchnana nmarked as Ex.P-22. In the
Identification Parade held on 22.4.1999 by Shri R K. 'Sharma, Tehsildar (PW14),
Dr Ram Avtar Mudgal (PW2) and his wife were said to have identified the chain,
noti ced above, to be the chain mssing fromthe neck of the younger daughter

Ms. Nidhi. On a disclosure statement said to have been nade on23.4.1999

under Section 27 of the Evidence Act, the appellant was said to have produced
the knife and bl ood stained clothes fromthe place where they were said to have
been hi dden vide Ex.P-23. The knife and bl ood stained clothes were said to

have been sei zed under seizure panchnama Ex. P-24. The appellant’s specimen
handw i tings and signatures were also said to have been obtained and sei zed.

The appel | ant was charged under Section 302 | PC separately for the
nmurder of two girls, in addition to being charged under Section 449 IPC. The
appel | ant deni ed the charges. After trial, in which witnesses were exam ned and
docunents were marked, the learned Trial Judge accepted the evidence of
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Narai n Prasad Pande (PW4), Rajnal Bhimwat (PW10) as well as Jai Prakash
Mandl oi (PWD5) and Poonam Garg (PW3) and placing reliance upon the

evi dence of Hanuman Tenple priest PW16, Rishi kesh, and PW27,

I nvestigating Oficer Samadhiya, found that the evidence was sufficient to
establish the guilt of the appellant in respect of the charge of nurder of two girls.
The | earned Trial Judge also held that during the time between 6 a.m and 8 a. m
or so on 8.4.99 the appellant was present in Shajapur and between 6.15 a. m

and 6.30 a.m or so, he was inside the house of Dr. Mudgal by commtting house
trespass and fromthe further circunstances proved fromthe recovery of the

chain and the weapon for conmitting the offence and bl ood stained clothes, the
guilt of the appellant stood substantiated beyond doubt by the overwhel m ng
circunstantial evidence. The defence put forward by the appellant, including the
one based on the plea of alibi, was rejected. Consequently, the Trial Court
convicted the appellant and i nposed sentences, as noticed earlier. The Division
Bench of the High Court, while dealing with the Death Reference as well as the
appeal filed by the accused, affirmed the conviction and nodified only the death
sentence into one of life inprisonment.

Shri Sushi |l “Kumar, |earned senior counsel for the appellant, and Shri
Si dhart ha Dave, learned counsel for the respondent-State, were heard at | ength.
The | earned counsel took us in detail into the relevant evidence and all the
materials on record to substantiate their respective stand. The |earned counse
for the appellant contended that being a case dependi ng upon nerely
circunstantial evidence, the prosecution mserably failed to prove the
circunstances satisfactorily to conplete the chain of circunstances so as to
establish conclusively the guilt of the accused in this case in a manner that rule
out every hypothesis inconsistent with his innocence. According to the |earned
counsel , apart from being unable to do so, the nmissing links also were liberally
filled upon up by manipul ated materials and basel ess surm ses, resulting in grave
injustice. The serious charge against the prosecution by the | earned counse
was that it suppressed and wi thheld, relevant and nobst vital materials gathered
by themin the course of investigation and withheld also inportant w tness not
only cited but called for and present-in Court frombeing exam ned in an attenpt
to avoid the real facts and truth of the epi sode coming before Court for its
consi deration. The grievance projected for and on behalf of the appellant is that
on nmere surm se and suspicion the appellant has been targeted and the case
tailored to sonmehow get the appellant convicted and the Courts bel ow either
over| ooked or gl ossed over serious pitfalls and grave infirmties in the case of the
prosecution and the evidence let into prove its case, by adopting a superficia
approach, not befitting the seriousness of the crime alleged. Despite the
concurring nature of the verdict returned by the Courts below, it was contended
for the appellant that the conclusions were nmanifestly erroneous and arrived at
wi t hout a conpl ete and conprehensive appreciation of all relevant aspects of the
case in their proper perspective and consequently are |iable to be set aside.

Per contra, the |earned counsel for the respondent al so strenuously
contended that the prosecution successfully proved its case by placing on record
overwhel m ng circunstantial evidence, which, according to the | earned counsel
rightly found favour of acceptance with both the Trial Court as well as the Hi gh
Court and, therefore, no interference is called for in/'this appeal. The
circunst ances such as the notive the love affair and failure in it, the fact that
the accused was seen near the place of occurrence at the relevant point of tine
when the of fence was said to have been commtted, the failure to prove the alib
set up by the accused, the recovery of the chain fromthe accused and the further
recovery of blood stained knife and cl ot hes, pursuant to a disclosure statenent
under Section 27 of the Indian Evidence Act, were, according to the |earned
counsel , strong, relevant and inportant circunstances which go to establish the
guilt of the appellant beyond any reasonabl e doubt, |eaving no roomfor any other
hypot hesi s, except the guilt excluding entirely the innocence of the accused and
consequently, the appeal deserves to be rejected. Keeping in viewthe
gruesone nature of the crime, the | earned counsel submits that the accused is
not entitled to any liberal or synpathetic consideration and that the H gh Court
havi ng al ready been nore |enient and synpathetic in reducing the death
sentence into one of life inprisonment, no further indul gence of any kind need be
shown to the appellant.
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The principles, which should guide and weigh with the Courts
adnmi ni stering crimnal justice in dealing with a case based on circunstantia
evi dence, have been succinctly laid down as early as in 1952 and candidly
reiterated tine and again, but yet it has beconme necessary to advert to the sane,
once again in this case having regard to the turn of events and the manner
consi derati on undertaken, in this case by the courts below. In Hanumant
CGovi nd Nargundkar & Anr. Vs. State of Madhya Pradesh [AIR 1952 SC 343],
it has been held as follows: -

"In dealing with circunstantial evidence the rules
specially applicable to such evidence nust be borne
in mnd. In such cases there is always the danger
that conjecture or suspicion nay take the place of
| egal proof and therefore, it is right to recall the
war ni ng addressed by Baron Alderson to the jury in
Reg. V. Hodge, (1838) 2 Lewin 227) where he said:

"The mnd was apt to take a pleasure in
adapting circunstances to one another

and even in straining thema little, if need
be, to force themto formparts of one
connect ed whol e; and the nore-ingeni ous

the mind of the individual, the nore likely
was it, considering such matters, to
overreach and mislead itself, to supply
sone little link that' is wanting to take for
granted some fact consistent with its
previous theories and necessary to render
them conpl ete. "

It is well to renenber that in cases where the
evidence is of a circunstantial nature, the

ci rcunst ances fromwhich the conclusion of guilt is to
be drawn should in first instance be fully established,
and all the facts so established should be consistent
only with the hypothesis of the guilt of the accused.
Agai n, the circunstances shoul d be of a concl usive
nature and tendency and they should be such as to

excl ude every hypothesis but the one proposed to be
proved. |In other words, there nust be a chain of

evi dence so far conplete as not to | eave any
reasonabl e ground for a conclusion consistent with

the innocence of the accused and it nust be such as

to show that within all human probability the act nust
have been done by the accused."

These principles were needed to be restated even as late as in the decision
reported in Sudana Pandey & Ors. Vs. State of Bihar [(2002) 1 SCC 679] and
Subhash Chand Vs. State of Rajasthan [(2002) 1 SCC 702].

The | earned Trial Judge adverted to the follow ng circunstances said to
have been shown agai nst the appellant to establish his guilt:

(a) Motive to commit the crime is that the accused failed in the love affair with
Ms. Priti, daughter of P.W2, and failure to marry her
(b) The accused, who had earlier served at Shajapur but transferred to and

serving at Bhopal, was seen entering and | eaving the house situated in

the premises of District Hospital, Shajapur, where the two daughters of

P.W2 were found dead and was seen goi ng towards the bus stand;

(c) Absence of the accused in suspicious circunstances one day before the
date of incident and three days after the incident fromhis Bhopal Ofice

and the inprobable and unproved defence of alibi taken that he was with

his sister at Dahod in Gujarat State;

(d) Sei zure of the chain fromthe possession of the accused and the
identification of the same by the nother and father of the deceased;

(e) The di scl osure statement given by the accused under Section 27 of the
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I ndi an Evi dence Act and seizure of the knife and the bl ood stai ned
cl ot hes, pursuant to the saneg;

(f) Presence of human bl ood in the chenical examination of the knife and
bl ood stained cl othes seized fromthe accused; and
(9) The conduct of the accused, non-disclosure of the facts in his know edge

and giving fal se expl anati on.

The Hi gh Court al so, though chosen to refer to the very sane, had nodul at ed
and multiplied it by adverting to the various facets of the sane.

Realities or Truth apart, the fundamental and basic presunption in the
adm nistration of crimnal |law and justice delivery systemis the innocence of
the all eged accused and till the charges are proved beyond reasonabl e doubt
on the basis of clear, cogent, credible or uninpeachabl e evidence, the
guestion of indicting or punishing an accused does not arise, nerely carried
away by hei nous nature of the crine or the gruesone manner in which it was
found to have been conmtted. Mere suspicion, however, strong or probable
it may be is no effective substitute for the |l egal proof required to substantiate
the charge of conm ssion of a crinme and grave the charge is greater should
be the standard of proof required. Courts dealing with crimnal cases at |east
shoul d constantly renmenber that there is a |long nental distance between
‘may be true’ and ‘rnust be true’ and this basic and golden rule only helps to
mai ntain the vital distinction between ‘conjectures’ and ‘sure conclusions’ to
be arrived at on the touch stone of a dispassionate judicial scrutiny based
upon a conpl ete and conprehensi ve appreciation of all features of the case
as well as quality and credibility of the evidence brought on record.

So far as the case on hand is concerned, it becomes necessary even at
the threshold to find out whether the Courts below really endeavoured to find
out that each and every incrimnating circunstance has been clearly
establ i shed by reliabl e and clinching evidence. ~In a case |ike the one before
us entirely resting on circunstantial evidence and the defence plea that
prosecution had wthheld and suppressed docunents, witnesses and
materials it was obligatory for the Courts bel ow al so to ensure whether the
prosecution has cone up before the Court with the whole and unvarni shed
truth or merely presented a perfunctory and tailored case to suit its game plan
of somehow securing a conviction, resulting in grave mscarriage of justice.
Before going into the circunstances pl eaded and anal ysing the materials on
record to find out whether they stood sufficiently or properly established in this
case, it would be appropriate to take up for consideration this grievance for
the appellant to ascertain the inpact of the sane on the very proof of
exi stence of those circunstances. P.W38, the senior Scientific Oficer and
Assi stant Chem cal Exam ner, who inspected the scene of occurrence by
about 11.30 a.m on the very day of occurrence stated about his instructions
to Shri P.C. Yadav, the Finger Print Oficer, present at that tine, to take the
finger prints noticed during inspection. P.W 27, the Investigating Oficer, also
spoke about the taking of fingerprints and foot prints (shoe marks). The
fingerprints of the accused were al so taken by P. W27, yet evasive was his
reply on the result of exam nation or course of action taken pursuant thereto.
Nei t her any reports were marked nor Shri P.C. Yadav was exam ned. This
woul d be a relevant and inportant piece of material to strengthen the case of
ei ther side about the alleged conmplicity of the accused. The |lie detector test
report of the appellant said to be itemNo.45 in the list of docunents
submitted by the prosecution with the charge sheet was not al'so nmarked.

Evi dence coll ected by the prosecution regarding the journey of the appellant
from Bhopal to Dahod and naterials to evidence actual journey with his sister
inits possession was al so not narked though shown in the list of documents
with the charge sheet. Ironically, courts belowtried to blane the accused for
not getting official witnesses exanmined in this regard for the defence, in spite
of his having exam ned his sister (D.W1) and a tenant (D.W2) in the house

at Dahod where D.W1 also lived. Wthholding by the prosecution of the

report the materials gathered and concl usions of the CID investigation in the
very case and claimng privilege for its production, which cane to be upheld
also on 27.11.1999 by the Trial Court resulting in the exclusion of those
materials fromthe case and denial of even the copy of the said report seens
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to suggest a concerted effort on the part of the prosecution to nmask the rea
truth fromthe Court. The CID officers, who conducted the independent

i nvestigation and subnitted report though cited as witnesses and present in
Court on 7.12.2000 were, for reasons best known, not exam ned. I|nspector

M C. Gaur, who conducted the investigation in Bhopal and gathered materials
relating to the trip of the appellant to Dahod, stated to have recovered a diary
and phot ograph and brought himfrom Bhopal to Shajapur on 11.4.1999,

though cited as witness No.19 in the list subnitted with the charge sheet, was
not exam ned. He was the best and really vital w tness, who could speak for
hi s absence on account of being away at Dahod as well as regarding the
search of his person before the alleged search and seizure of the purse and
chain on 12.4.1999 at Shajapur by P. W27 and as to whether the appellant

was really abscondi ng or evadi ng bei ng apprehended as projected by the
prosecution, in spite of the real fact that even without any arrest warrant he
acconpani ed I nspector Gaur to Shajapur w thout any dermur. Wtnesses,

natural and independent, expected to be in and around the place of
occurrence at the relevant tinme such as sweepers, milknman, Newspaper man
(P.W?2 adnmits newspaper having been lying at the entrance when he

returned) whose statements were recorded and cited as witness were but

gi ven up ‘and not exanm ned at all. The list of Tel ephone calls STD, said to
be on the basis of conputer sheet relating to Tel ephone No.547396 of Bhopa
al one seens to have been got marked as Ex.P.16 through P. W16 but for
reasons best known such list containing details of calls made from the house
of the deceased (their father P.W2) to the house of the accused though
shown as Item No.63 inthe |ist of documents submitted with the charge sheet
was not got marked and placed in evidence. This could have cast serious
doubts about the clains of PW2 in respect of the alleged threat over

tel ephone as well as'the attitude of his and his own daughter towards the
accused. All those aspects would really go to a great extent to justify the
gri evance sought to be nade on behal f of the appellant, that the prosecution
instead of inmpartially endeavouring to unravel the truth was bent upon
persecuting the appellant to get himsone how convicted, with a

preconcei ved idea of his guilt.

The courts bel ow proceeded to believe the disappointnment and failure in
| ove of the accused with Ms.Priti to be the strong notive for the appellant to
have comm tted the nurder and as a firmcircunmstance to connect himwth
the incident. The accused, of course, denied the love affair. P.W2, the
father, al so deposed that he was not aware of the sane and when he
checked up after the call fromthe father of the accused Hari Narayan
Bat ham who was al |l eged to have asked for the marriage of the accused with
the deceased girl Priti, the girl also stated to have deni ed any such
relationship with the accused. In that view of the matter, the evidence of
P. W16, the Priest of Hanunan Tenple, and the tel ephone calls were mainly
relied upon to arrive at the findings in this regard, taken together also with a
stray information given the observation by the sister of the accused, DDW1. A
careful reading of the evidence of P.W16 would show that he is a 'nmere
tuitored witness and not speaking the truth as to what really happened, if only
the version of P.W2 as to total ignorance of any such affair with his daughter
and the blunt denial by his daughter Priti as spoken by himis to be believed.
Ex. P. 16, the tel ephone bill pertaining to Tel ephone No. 547396 | ocated in
Bhopal , not nerely indicates the call fromthe said tel ephone to the residentia
tel ephone of P.W2 on that day or thereafter, but the calls often nade from
January onwards, at tines of very long duration at odd hours-in the night.

This taken together with the grievance projected on behalf of the appell ant
about non-marking of the simlar |ist of tel ephone STD calls fromthe

tel ephone of P.W2 indicating as it is claimed of such calls of |onger duration
to the Bhopal No.547396 would go to show that P.W2 could not have been
oblivious to the on-going affair between the accused and the deceased
daughter Priti. The theory of alleged threat seens to be a mere invention of
the prosecution to sonehow fix the appellant with the nurder taking

advantage of the partial evidence produced. This line of reasoning suggested
by the | earned counsel for the appellant would get strengthened fromthe fact
that though the Police arrived imedi ately after the occurrence and a

conpl aint was | odged by P.W2, there was no nention about the appell ant
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bei ng even a suspect for incident and if only the theory of threat sought to be
advanced to prove the conplicity of the appellant with the nurder, was a rea
fact the nonment he saw the occurrence on his return to the house that al one
shoul d have naturally conme to his thought in the forefront. Fromthe nmere fact
that the deceased Priti and the appellant were said to be in | ove alone, it
cannot be even renotely presumed that he should have been the cause for

the nmurder unless it is substantiated by credible evidence that the affair had
br oken beyond redenption. This part seens to have nore surm sed by

courts than substantiated by the prosecution on any credible or legally
acceptabl e evidence. In our view, therefore, the notive factor seens to have
no | egal basis or sufficiently proved to constitute a circumstance to connecting
the appellant with the occurrence.

The next circunstance sought to be relied upon is that the
appel | ant, who was transferred from Shaj apur and worki ng at the rel evant
time at Bhopal, was found entering near the conpound and | eaving the place
during the time between 6.00 and 7.15 a.m on the nmorning of 8.4.1999. This
circunstance i s sought to be substantiated by the evidence of P.W4, an
Advocat e, ‘residing nearby and P.W5 residing in the vicinity of the Lodge
opposite to the quarters of P.W2 and that of the young girl of 14 years at the
time of exami nation (P.W3), who was said to have heard the calling bel
sound in the house of P.W2, followed by a cry of Priti ‘Mimy save, Minmy
save’ fromthe house of P.W2. It is odd to believe that this girl neither tried to
cone out to see what it i's nor sounded or alerted anyone in her own house
about such a cry to enable themto respond or verify what it was about. The
conduct and the attitude of P.W4 as well as P.W5 seens to be highly
suspicious to nake themto be really true wi tnesses for the event spoken to
by them Though P.W 4 would clai mthat he saw the accused entering near
the conpound | eadi ng to the house of P.W2 while he was | eaving for the bus
stand for his onward journey to Indore to attend the Court work in the Hi gh
Court, P.W 5 was positive in-deposing that after the occurrence and when
the police arrived and peopl e were gat hered before the house of P.W2, he
found P.W4 also in the cromd. 1In spite of all these, P.W5 would say that he
i medi ately left for his village evincing no interest in the matter and returned
after two days and when he called on the Doctor, he disclosed about having
seen the appel |l ant whom he cl ai med to know since the appellant was residing
earlier in the Upkar Lodge. P.W4, the Advocate, al'so would say that only
when he returned late in the night, he called on the father and disclosed the
i nformati on about his having noticed the appellant while he was | eaving. The
evi dence of these two witnesses seens too artificial to be believed and their
di sappearance fromthe scene, to reappear one on the night and other after
two days, would hardly inspire confidence in their version, to be believed by
any reasonabl e person or any Court, which is obliged to analyse and assess
the credibility of the evidence before accepting the sane. Consequently, no
reliance could have been placed on their versionto prove the novenent of
the appel l ant during the relevant point of tine near the house of P.W2 so as
to inplicate himin the nurder. It is necessary at this stage itself to advert to
the claimof the appellant that on 7.4.1999 he | eft Bhopal acconpanying his
sister DW1, by the night train to Dahod in Gujarat as per the reservation of
tickets nmade by him which was al so spoken to by DDW1 and D.W2 that not
only the appellant travelled along with the D.W1, “but he was very nuch
present at Dahod in Gujarat on 8.4.1999. Curiously, the Courts bel ow chose
to sunmarily reject the claimfaulting the appellant for not examining the
railway officials ignoring the fact that in spite of |Inspector Gaur collecting the
materials relating to his reservation and travel, neither _he was exan ned nor
the prosecuti on sumoned those officials, who were exam ned during the
course of investigation or narked the naterials collected to prove that the
appel l ant did not travel as claimed by him Different and contradictory
standard of appreciation of evidence seens to have been adopted to the
detriment of the accused resulting in grave injustice. In the absence of any
clinching material brought on record by the prosecution to show that the
appel lant did not, as a matter of fact, travel as per the reservations nade by
himalong with his sister (D.W1), it was not permissible for the courts bel ow
nerely to disbelieve DW1 and D2 for no valid reason and to surnise, in
our view, nmpost unjustifiably that the appell ant was cl ever enough to prepare
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the material for the defence of alibi, which, according to them renmined
unsubstantiated. To support the prosecution version, an arrest of the
appel | ant was shown on 12.4.1999 at Shajapur by P.W27. 1t was sought to

be projected as though he was abscondi ng and avoi di ng bei ng appr ehended

wi t hout choosing to exam ne | nspector Gaur, who had been to Bhopal to

i nvestigate and who really brought himinto Shajapur and presented himto

the Investigating Oficer (P.W27). To add further to the nysterious nove of
the prosecution, no attenpt was nade to nark or let in evidence of the

rel evant railway officials, though the naterials gathered were shown in the I|ist
of docunents by the prosecution. |t appears that on a grievance of

harassment and bi ased and partial investigation by the |ocal Police, conplaint
seens to have been nade necessitating the CID officers to conduct an

i ndependent investigation and submt a report, but claimng privilege and
protection under Section 137(6) of the Cr.P.C., not only those papers were
renoved fromthe case file, but no one associated with the said investigation
were even exam ned t hough they were cited as w tnesses and were al so said

to be present in court on 7.12.2000. Strangely, the learned Trial Judge while
exam ning t he accused under Section 313, Cr.P.C., was shown to have put

guesti ons ‘about the conduct of those investigating officers to the accused.

The serious lapse in not pursuing the exam nation of the finger prints or bring
on record the results of fingerprints taken and maki ng them avail able for
consideration as well as the om ssion to bring to the notice of the Court the
result of the lie detector test, to which the appellant was subjected, sufficiently
create serious suspicion-and cast great shadow of doubt on the credibility and
trut hful ness of the prosecution case.

The next circunstance that was considered to be a strong and
rel evant one to connect the appellant with the occurrence was the recovery of
the chain said to have been worn-by his younger daughter N dhi and stated to
be missing. The entire episode, both with reference to this recovery as well
as the recovery of the knife said to have been used in the comm ssion of the
of fence as well as the blood stained clothes of the appellant seemto be much
nore shrouded in suspicion and dramatic than real to inspire any confidence
or faith to place any reliance on either of them About the so-called mssing of
the chain, which | ooked simlar to gold, and about other alleged m ssing
articles, P.W2 was said to have given in witing, w thout any date, but
i ndi sputably only on 21.4.1999.

The identification test said to have been conducted by the Tehsildar (PW
8) and the so-called identification of the same by PW2 and his wife of the
chain said to have been worn by the deceased N dhi- does not carry the case
of the prosecution any further. It is stated that the said chain placed for
identification had iron wire in place of hook and it was not said to have been
m xed with sinlar chains having such iron wire in place of hook. The criticism
that, nothing much could be relied upon the so called identification cannot be
lightly brushed aside. Even as to the recovery of the chain clainmed fromthe
appel lant after his arrest on 12.4.99. at Shajapur, serious doubts surround
recovery claimto render the said claimitself a suspect one. PW9, the only
panch w tness, exam ned for the recovery, panchnama does not corroborate
any recovery in his presence and the other witness to the recovery was not
examned at all. It is hard to believe that the appellant was carrying the chain
in his pocket fromthe date of occurrence till he met |nspector Gaur that the
sai d I nspector who allegedly got the diary and a photo could not have noticed
it at Bhopal and the sane was carried by himeven when he was brought to
Shajapur till it was clained to have been recorded by PW27. Though, it was
said to have been worn by the deceased N dhi before her death, no
bl oodstai ns were found on the chain in spite of her neck being cut and she
bl ed profusely fromthe neck. The non-exam nation of |nspector Gaur, who
brought the appellant from Bhopal, al so cast serious and reasonabl e doubts
about this part of the prosecution case. The sane appears to be the position
with reference to the story about the disclosure statenment Ex.P-23 and the
recovery panchnama Ex.P-24 relating to the recovery of the bl ood stained
kni fe and cl ot hes recovered fromthe bushes near the Hanuman tenple.
Apart fromthe story striking to be stale, unnatural and unbelievable that after
the occurrence the appellant had gone to the tenple area to hide these two
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things though he was said to have been going towards the bus stand,
suggestive of the fact that he was only | eaving for Bhopal. The del ayed
recovery that too after the second remand of the appellant cast serious
doubt s about the said circumstance itself to be true or accept to have been
proved. Though PW 10, the panch witness would claimthat the appell ant
signed the disclosure statenent Ex.P-23 in his presence, the sanme really
does not bear any signature of the appellant. This fact taken together with
the deposition of PW10 that the appellant was found handcuffed and his face
was covered and the non-exani nation of the other witness in spite of such
doubt ful version, the credibility of the so-called disclosure statenent as well
as the all eged recovery becones seriously doubtful.

Consi dering al so the nunber, nature and manner of injuries found inflicted
on the body of the two girls as also the deposition of PW18, the Doctor, who
conduct ed the post-nortem serious doubts, in our view, could reasonably be
said to arise to engulf the credibility of the prosecution theory, as a whole, as
to whether it was possible at all for a single person to inflict so many injuries
with one knife and within such a short span of tinme left between PW2 and his
wi fe | eaving fromthe house and returning fromtheir norning wal k. It is also
doubt ful ‘asto whether one person could have, without getting hinself hurt, or
receiving-any formof injury during altercation, in retaliation fromthe two girls,
inflicted so many injuries. In this context, the absence of any explanation to
the bl oodstains foundon the terrace of the house al so assunmes significance
and considerably affect the veracity of the case projected by the prosecution

The | earned counsel for the respondent strenuously contended that
t hough, each of the above circunmstances nay not by thensel ves point
towards the guilt of ‘the appellant, but taken together, lead to the only
i nevitabl e and i nescapabl e conclusion that it is the appellant who commtted
the murder of the two daughters of PW2 cannot, at any rate, be doubted.
We have carefully considered this aspect of the matter al so, despite the
doubt ful nature of the very circunstances thenmselves to be really facts
est abl i shed, but could not be persuaded to either agree with the | earned
counsel for the respondent or approve the findings of the courts below On a
careful reading of the rel evant portions of the judgment of both the |earned
Sessi ons Judge as well as the Division Bench of the H gh Court, to which our
attention has been invited by the 'l earned counsel appearing on either side,
we are constrained to place on record that both the courts bel ow have
conmitted the sanme serious error in presumng the guilt of the appellant first
and try thereafter to find out one or other reason to justify such a conclusion
wi t hout an objective, independent and inpartial analysis or assessment of the
materials, before recording a finding on the guilt of the appellant.
Contradi ctory standards or yardstick and | ack of coherence is found wit |arge
in the manner of considerati on adopted by the courts below. |In the case of
eval uation of the evidence, it could be seen so patently that insignificant
thi ngs have been unduly nagnified and serious lapses and withhol ding of vita
materials and rel evant wi tnesses have been unjustifiably gl ossed over despite
the fact that the production of those materials would have really helped to fix
the guilt or otherwi se of the appellant concretely and bring about the real truth
about the matter. W find, on going through the materials on record and the
judgrments of the courts below, the case before us to be an ideal and
illustrative one to justify the apprehensions often reiterated by this Court that
the mind was apt to take pleasure in adopting the circunstances to one or the
ot her circunstance wi thout straining a little to supply even'the links found
wanting to render them conplete. The fact that at a busy placelike the one in
and nearby the Hospital area, a thickly residential wth surroundi ngs as
spoken to by the witnesses such nurder of two girls could be said to have
been executed w thout attracting the attention of anyone nearby or regul ar
passersby at that point of time in the area al so seriously inprobablise the
prosecution version that the appellant al one was and coul d have been the
cul prit. We are also of the view that the doubtful and suspect nature of the
evi dence sought to be relied upon to substantiate the circunstances in this
case thensel ves suffer fromserious infirnmties and | ack of legal credibilities to
nmerit acceptance in the hands of Courts of Law, since the very circunstances
sought to be relied upon thensel ves stood seriously underm ned the
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exi stence or proof of one or nore of stray circunstances in the chain, break
and dislocate the Iink in such a nmanner so as to irreversibly snap the link in
the chain of circunmstances rendering it difficult, inappropriate as well as

i mpossi ble too, to consider even one or nore of themalone to either
sufficiently constitute or provide the necessary basis to legitimtely presune
the guilt of the appellant. W could not resist but place on record that the
appel | ant seens to have been roped in nerely on suspicion and the story of

the prosecution built on the naterials placed seens to be neither the truth nor
wholly the truth and the findings of the courts below, though seemto be
concurrent, do not deserve the nerit of acceptance or approval in our hands
having regard to the glaring infirmties and illegalities vitiating them and patent
errors apparent on the face of the record, resulting in serious and grave

m scarriage of justice to the appellant.

For all the reasons stated above, the judgnents of the courts below are
set aside. The appeal is allowed and the appellant is acquitted and directed
to be released forthwith, if not required in any other case.




