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ACT:

Industrial Disputes Act-Respondent a tenporary enployee
terminated from service Wether ternmination a discharge
sinmpliciter and the action taken by the enployer, bonafide.

HEADNOTE:

The respondent was appointed by the appellant in 1967 as a
temporary senior Assistant on conditions set out in the
letter of appointment. H's services were terminated in 1971
when he was still in tenmporary service-. Due to ill health
the respondent applied for one nmonth's nedical | eave
acconpanied by a doctor’s certificate; but the |eave was
refused and he was asked to join duty at once. because
according to the appellant, there was nothing wong with his
heal t h. Utimtely, when on January 6, 1971, the _enpl oyee
di d not appear for medi cal checkup on the appointed day, the
wor ker was discharged from service retrospectively from
Noverber 9, 1970, with one nonths’ pay in lieu of notice.
The Labour Court cane to the conclusion, that the discharge
was not a discharge sinpliciter but an action taken for
m sconduct and was punitive. The principles of natura
justice were not conplied with and the inpugned action came
under s. 11-A of the Industrial Disputes Act, and so, the
appel l ant was directed to reinstate the respondent w th half
the wages fromthe date of discharge till the date of his
rei nstatement.

Before this Court, it was contended by the respondent that
the order of discharge was defective because it purported to
term nate the service of the respondent retrospectively from
the day fromwhich his services were not available to the
Corporation as he was absent w thout |eave from Novenber 9,
1970. The appel | ants" counsel contended that wher e
under a contract of service there is power to termnate the
services, that.power having been exercised bonafide, the
term nation cannot be held invalid. The question for
decision before this Court was whether the Special Labour
Court arrived at a perverse finding, or a finding not
warranted by the evidence on record; or, were there any
errors apparent 'on the face of the record which vitiated
that finding. Allow ng the appeal
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HELD (i) The order of term nation cannot be held to be
defective nmerely because the order was to take effect
retrospectively from Novenber 9, 1970. The intention of the
Corporation was to termnate the services of the respondent
fromthe date fromwhich his services were not available to
the Corporation. Even if the super-added part, nanely, that
the order should operate retrospectively as froman anteri or
date, is invalid. there is no reason why the first part of
the order discharging the services of the respondent as from
the date of the order, does not take effect. Therefore, the
order discharging the-services of the respondent cannot be
held to be invalid. [134C

Jeevaratnam v. State of Madras, [1967] 1 L.L.J. 391
referred to

(ii) Normally, an enployer nay ternminate the services under
the terns of the contract or the standing, orders as duly
certified, but where anIndustrial Dispute is raised, the
form of the order is not conclusive and the tribunal to
which 'the dispute is referred can examne the question
whet her . ‘the discharge is punitive, malafide or arbitrary.
If it comes. to any of these conclusion, it can direct the
rei nstatement of the enployee; but should not do so if the
enpl oyer has | ost his confidence in the enpl oyee. If the
Tribunal is satisfied that the order is punitive. or
mal afi de. or is nade to victimse the workmen or anmounts to
unfair |abour practice, it is conpetent to set it aside.
The test is whether the act of the enployer is bonafide or
not. If it is not, and is a colorable exercise of the power
under the contract of service, or standing worders, the
Tribunal can discard it in a proper case. and direct
reinstatement. [ 134E]

Tata Engi neering and Loconotive Co. Ltd. v. Prasad, [1969] 2
L.L.J. 779, referred to.

129

(iii) This Court ordinarily does not entertain pleas on
guestions of fact, or interfere with the findings of fact so
as to convert itself into a third court of fact. But the
Court will not hesitate to interfere with the findings of
fact, where there has been illegality or an irregularity of
procedure, or a violation of the principles of natura
justice resulting in the absence of fair trial, ~or where

there has been a gross mscarriage of justice, or where the
Tri bunal has given inconsistent and conflicting findings, or
where the findings are vitiated by error of law, ~or where
the conclusion which reached by the courts below are so
patently opposed to the well-established principles as to
amount to miscarriage of justice or where the finding is not
supported by any | egal evidence and is inconsistent with the
mat eri al produced on record, or where the H gh Court or/ the
Tri bunal below committed a serious error in not exam ning
evidence of a central issue with the case Wich it deserved.
etc. [135E]

(iv) In the present case, fromthe evidence it seens that
the respondent had nmade it a habit of remaining absent  from
duty without obtaining prior pernmission; that he had very
little respect for his superiors; that he was haughty and
insolent and did not care for the rules of the Corporation
and was a habitual absentee w thout getting his |eave
sanctioned previously. The Special Labour Court had no
basis for comng to the conclusion that the respondent bad
apol ogised for his wongs and that the matter was properly

dealt with. The respondent never apol ogi sed, but he was
prevari cati ng. The respondent was always adopting highly
unr easonabl e attitude which was detrinental to t he

interests of the Corporation. |In the above circunstances,
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it would be msnoner to say that the action of the
Cor porati on was not bonafide, but was nal afi de. Ther ef or e,

the findings of the Special Labour Court is perverse and
could not be arrived at on any reasonable view of the
evi dence. [140G 141C

(v) The respondent cannot be considered as a pernmanent
enpl oyee of the Corporation. because under rule 15 of the
rul es, an enployee is required to subscribe to a declaration
before joining duty in the formprescribed in Appendix-1

That form declares that he has understood the GQujarat
M nerals Corporation Ltd. (Staff) Service Rules, and he
subscri bes and agrees to be bound by the said rules. Such a
declaration has not been signed by the respondent and
therefore those rules are not applicable to the respondent.

[ 141D]
(vi) Under Rule 7, “the General Manager may tenporarily
enpl oy suitabl e candidates to vacant posts in Class IIl and

IV only and the Chairnman of the Sub-Committee may authorise
appoi nt nent of suitable candidates to a vacant post in O ass
1 and  11. It “is admitted that the post held by the
respondent.  falls in one of the categories nmentioned in the
above rule. Under these circunstances, the enployment of
the respondent was tenporary and was not subject to the
rul es. [1l41F]

(vii) Further, 'even if the said enployee contributed to
the Provident Fund, the Provident Fund Act did not apply to
the Respondent, because till 1972, the Provident Fund Act

did not apply to thiis Corporation.~ If the Provident Fund
Rule,; of the Corporation pernmtted a tenporary enployee
al so to contribute. to it, ~the contribution by the
respondent does not indicate that he was -a pernmanent
enpl oyee. [141G

(viii) As regards the question as to whether s. Il (A) of
the Act is applicable to the present case, it can be said
that s. 11-A wll not apply “to an Industrial Dispute
referred prior to Decenber 15, 1971, when the said  section
was brought into operation. ’'Therefore, the said sectionis

riot applicable in the present case. Further. this section
has no retrospective effect on the pending reference. [141H]
Workmen of Ms. Firestone Tyre and Rubber ~Co. of India
Private Ltd. v. The Managenent and Ors., [1973] 1 L.L.J.
278, referred to.

Under the circunstances. the term nation of the services of
t he respondent is not nalafide or punitive -and t he
appoi nt nent of the respondent being temporary, t he
term nation was a discharge sinpliciter and the-action taken
by the Corporation was bonafide. [142D0

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 803 of| 1973.
-L447Sup. A/ 74
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Appeal by special leave fromthe award dated January 24,
1973 of the Special Labour Court, Ahnedabad in Reference
(ICG1DA) No. 4 of 1972 published in the Gujarat Covernment
Gazette Part 1-L dated March 1,1973.

M C. Chagla, G P. Was and R P. Kapur, for the appellant.
Respondent appeared in person.

The Judgrment of the Court was delivered by

JAGANMOHAN REDDY, J.-This appeal by special |eave chall enges
the award of the Special Labour Court, Ahmedabad, by which
the respondent an enpl oyee, of the appellant Corporation was
directed to be reinstated and paid as conpensation half the
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wages including dearness. allowance fromthe date of his
di scharge till the date of his reinstatenment in service.
The respondent was appoi nted by the appellant on June 13,
1967 as a tenporary Senior Assistant on conditions set out
in the letter dated June 13, 1967. The respondent’s
services continued to be tenporary as no order of appointing
him on probation was passed, and on the date when his
services were terninated by an order dated January 6, 1971
he was in tenporary service

Accordi ng to the respondent’s statement of claim in
Septenmber COctober 1970 he was not keeping good health,
nonet hel ess he used to attend to his duties. However, in
Oct ober 1970 his health deteriorated further and he went on
sick leave for five days from Cctober 14 to COctober 18,
1970. Thereafter though he, joined and Wrked. he was under
treatnment. Then all of a sudden his health took a turn for

the worse and after the nedical examnation by, hi s
physi ci.an he was advi sed rest and nedical treatnent for one
nont h. I'n view of this advice he made an application on

Noverber ' 7,7 1970 for one nonth leave on the ground of
ill ness acconpani ed by a nmedical certificate of K. J. Vaidya
who was a registered nedical practitioner, but the appell ant
did not give any reply imrediately. Later the appellant
wote a letter to the, respondent asking himto "join duties
at once" because there was nothing wong with his health and
his | eave was not sanctioned.

We shall advert to the correspondence in -greater detai
later, but for the present it is sufficient to set out what
has been narrated by the Special Labour Court, according to
whi ch the concerned workman (the respondent) after receiving
the reply on Novenber 14, 1970 wote to the Corporation that
the said superior officer was not qualified to opine about
his health and it was necessary for himto take ‘rest as
medi cal ly advised. He also stated that he wanted to consult
a physician in Bonbay and if he decided to go there he would
intimate his Bonbay address to the Corporation. He  alleged
that this letter was not imrediately replied. Thereafter,
the concerned workman proceeded to Bonbay and started
receiving treatnent fromone Dr. K. . C. Mehta, MD. (Bom),
F.CP.S. He then received a letter. from the Corporation
requiring himto report inmediately to the Corporation for

bei ng sent for a medical exam nation by the Civil Surgeon
Ahmedabad. The concerned workman contended that if he was
required to

131

be examined by the Cvil Surgeon, Ahnedabad, he should have
been informed about it before he left for Bonmbay and
according to him this was not a bona fide direction. The
concerned wor kman then sent a nedical certificate, obtained
from his doctor with his letter dated Decenber 9, /1970,
asking for further |eave. The concerned workman then
received a letter dated Decenmber 24, 1970 requiring him to
report to the Corporation within two days and informng him
that if he failed to do that, he would be dismssed from
service. He then returned to Ahnmedabad and wote a letter.
dated January 4, 1971 to the Corporation that he was
prepared to submt for the examination by the G vil Surgeon

Ahmedabad, and he should be sent an authority for the

pur pose. According to the concerned workman, instead of
granting this request, the Corporation sent a letter dated
January 6, 1971 together with a discharge order, informng

him that he was discharged with effect from Novenber 9,
1970. The concerned workman contended that the action taken
against himwas illegal and inproper; that the Corporation
had no authority to require himto submit for exam nation by
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the Cvil Surgeon; that it could not have rejected a
certificate from a registered nedical practitioner and,
therefore, he was entitled to be reinstated with full back
wages.

As agai nst these avernents, the case, of the Corporation was
that the concerned workmen was only a tenporary enpl oyee and
under the contract of his enploynent he was to be taken up
as a probationer, and after conpletion of the probationary
peri od he was to be confirned. However, during his service,
as he was found to be, arrogant, careless, negligent and
havi ng scant respect for his superiors, no order nmaking him
a probationer was passed and he was continued only as a
temporary enployee in an expectation that he would inprove
and give satisfaction to his superiors. According to the
Corporation, assumng that he had becone a probationer, he
was not confirned; ~and soin any event he was not a
per manent wor kman. -~ The Corporation then alleged that during
the tenure of his service, apart fromother defects in him
it was also found that in about Cctober 1970, he was evadi ng
to wundertake about ten days’ tour to Bonbay. So, he was
given a meno requiring time to subnmt his explanation, which

he did, but in a very disrespectful |anguages. Thereafter,
he had gone on leave Ol grounds of illness. It was then
all eged that on Novenber 7, 1970, though he was present in
office, looking quite healthy and "it, and bad worked for

the whole day, yet he gave an application for |eave for 30
days. He gave this application to, the inward clerk and not
to his superior officer as it was the usual practice which
he could have followed very easily. He had attached a
certificate to the |leave application; but the certificate
was froma Vaidya who was only a R MP. The certificate did
not disclose any serious di sease, and hence on considering
these facts, the |leave application was refused and. he was
asked to report for duty. A letter to that effect was sent
to him wunder certificate of posting, but that letter was
retur ned to, the Corporation wth an unusual post a
endorsenent viz. "Left-particulars not known’ .. A'copy of
this letter was then sent to himby registered post at the
very address and the sane was received by him on Novenber

14, 1970. The concerned workman. then wote a letter
refusing to report for
132

duty and stating that he would go to Bonbay for consultation
with an em nent physician. Thereupon, the Corporation wote
another letter dated 27 ' /30 Novenber, 1970 «calling upon
himto present hinmself at the head office so that he can be
sent to the Cvil Surgeon for a nedical check-up because it
wanted to verify, as to whether his illness was genuine or
not. According to the Corporation, this letter was sent to
himwi th a special nessenger at his, residential address on
Novenber 30, 1970 at 11.30 A-M but a nmenber of his famly
reported that be had.left for Bombay. In the neanwhile, the
Cor por ati on received a letter On Decemnber 2, 1970,

purporting to have been sent from Bonbay. However, - this
letter did not bear any postal mark fromany Bonbay post
of fice. The Corporation then wote a letter to himat his

Bonbay address on the same day asking himto conply with the
instructions contained in the letter dated ?7/30 Novenber,
1970. According to. the Corporation, this letter seens to
have been received by him on Decenber 4, 1970, and
thereafter he sent a letter, dated Decenber 9, 1970 together
with an application for |eave along with a nedical certi-
ficate. But in this letter, the respondent did not give any
specific reply to the directions to attend to the head
office for his medical check-up. The nedical certificate
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also did not showthat he was seriously ill. Hence, the
Corporation, by its letter dated Decenber 24, 1970, sent to
his Bonbay address, calling upon himto present hinmself at
the head office for a nmedical check-up. According to the
Corporation, a letter dated January 4, 1971 was received
from himasking for a letter of authority to be presented
before the Cvil Surgeon, but the Corporation had reasons to
suspect that the concerned workman was in fact evadi ng being
nedi cal |y exam ned. Further, looking to his previ ous
record, it was found that it would not be proper to confirm
such an enpl oyee, or to continue himin service. So, it was
deci ded.to discharge him_  An order term nating his services
with one nonth's pay inlieu of notice with effect from
Novermber 9, 1970 was passed and was sent to him with a
| etter dated January 6,,1971. The Corporation alleged that
in the past also he was found to be renmaining absent and
irregular in work and | eaving his work without any |eave or
aut hority, as such, the action taken against himwas quite
| egal and proper and he was not entitled to any relief. The
Corporati'on had raised consitentions that the concerned
wor kman was not a 'worknman' within the neaning of the term
under the Industrial D sputesAct, and the said Act did not
apply to the Corporation because it was a Covernnent
concern. The contention that on this account, this
reference was invalid was not pressed bhefore the Specia

Labour Court and accordingly no question of |ack of
jurisdiction was urged before us.

On the aforesaid avernents, the Special Labour Court posed
the question whether the termnation of the services of the
respondent was a discharge sinpliciter as alleged by the
Corporation or was it a discharge for m sconduct which was
of a punitive nature ? On a perusal of ~ the ~correspondence
t he Labour Court canme to the conlusion that as the concerned
workman did not report for nedical check-up, but wote a
letter asking for an authority to be presented before the

Cvil Surgeon, his services were termnated which clearly
amounted to an
133

action taken for non-conpliance wth the requirements
contained in the letters as well as for remaining absent

wi t hout | eave. In the circunstances it held that the
di scharge was in pursuance of the threatened disciplinary
action and did not anpbunt to a discharge sinpliciter, in

that the real nature of the action taken agai nst him was for
the. misconduct and was punitive. On this conclusion it
further held that the principles of natural justice were not
conplied with by calling upon the workman to show cause
agai nst the.-proposed action nor was the worknman given an
opportunity to explain the allegations which fornmer’ the
basi s of the inpugned action. That _apart, inits view the
i mpugned action cane within the provisions of s. 11A of the
I ndustri al Di sputes Act-hereinafter called ’'the Act’ -
according to which it would be the duty of the Court to
satisfy, itself whether the order or dism ssal or discharge
was justified or not and in discharging that duty the Court
woul d be entitled to rely on the materials on record wi thout
taking any fresh evidence in relation thereto. Though the
Special Labour Court came to the conclusion that the
previ ous behaviour of the- workman showed that be was
haughty and insol ent and he had used inproper ’'language to
his superiors he was properly dealt with by being nade to
apol ogise for his wongs and therefore he cannot be tried
and puni shed twice for the same wong inasnuch as the action
for the ternmination of his services was based on the ground
that the reasons urged for |eave were found to be not
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genuine and he had not submtted himself to a nedica
check-up as required by the Corporation. It was further

f ound that nerely because his |eave application was
presented in a particular manner, and because it was
acconpanied by a certificate from a registered nedica
practitioner a Vaidya, no inference would arise that the
grounds urged were absolutely false. In the view of the
Speci al Labour Court the managenment of the Corporation in
this case, had approached the matter with a closed, and not
an open, nmind, nor did it consider that the circunstances on
which it relied were expl ai nabl e on the assunption that the
concer ned wor kman was i nnocent.

Adverting to the letter witten by the respondent on
Novermber 21, 1970 in reply to the Corporations |letter of,
Novenber 4, 1970, informing himthat his | eave was refused
and that he shoul d immedi ately report for duty, the Specia
Labour Court observed that this letter seenms to have been
witten in a rather harsh | anguage, but explains away the
conduct as probabl y being due to | eave being refused by the
superior officers of the Corporation. |In the viewit took
it held that the discharge of the  respondent cannot be
justified.

It is obvious fromthe order terminating the services of the
respondent that it i's an-order of discharge. But that order
though dated January 6, 1971, purports to terminate the
services of the respondent as from Novenber 9, 1970 on the

ground that his services were no | onger required. In the
covering letter of the sane date, a nonth’'s salary was sent
in lieu of one nmonth’s notice as provided in the Service

Rul es of the Corporation. The respondent contends that this
order is defective because it purports to termnate his
services retrospectively from Novermber 9, 1970. Though the
order is one purporting to

134

term nate his services froma date, anterior to the, date of
the order of term nation, that order ex facie is severable.
In fact it is an order discharging the services of the
respondent as fromthe date of the order with the super-
added direction that the order should operate  retrospec-
tively as froman anterior date. Even.if the super-added
part is invalid, there is no reason why the first part of,
the order does not take effect. It was so held by this
Court-in Jeevaratnamv. State of Madras(1l). The intention
of the Corporation was no doubt to term nate the services of
the respondent fromthe date fromwhich his services were
not available to the Corporation as he was  absent ~ w t hout
| eave. For that reason the Corporation stated in the
covering letter that the rest of his dues wilt be sent to
him hereafter, which probably were intended to  cover/ the
period for Wiich the | eave was not granted or this may be in
respect of the provident fund etc, In any case, as we have
said earlier, the order of ternmination cannot be held
defective nmerely because the order was to take effect  from
Novermber 9, 1970. We will, therefore, treat the order as
"an order of termnation as fromthe date of the order Wth
one nonth’'s salary in lieu of one nonths notice which would
nore than neet the, requirenents, because there is a dispute
as to whether even under the Service Rules the respondent
was entitled to seven days pay only. lieu of notice. |In our
view, the order cannot be held to be invalid;

The appel |l ant’ s counsel contends that where under a contract
of service there is power to termnate the services, that
power having been exercised bona fide, the ternination
cannot be held to be invalid, and consequently it is open to
an enployer, where there is such a power, to term nate the
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services of an enployee or to discharge himw th-out giving
any reasons. It is true, nornmally an enployer may term nate
the services under the terns of the contract or the

standing orders as duly certified, but where an industria
di spute. is raised the formof the order is not conclusive,
and the Tribunal to which the dispute is referred can
exam ne the question whether the discharge was punitive,

mala fide, vindictive or arbitrary. |If it conmes to any of
these conclusions, it could direct reinstatenent of the
enpl oyees. But even in such cases the Tribunal should not

direct reinstatement if it comes to the conclusion that the
enpl oyer has |l ost his confidence in the enpl oyee, where the
reposing of such confidence is a necessary concomtant of
his services. In other words, the order of discharge
sinpliciter is not conclusive and when an industrial dispute
is raised, the Tribunal —adjudicating such dispute can
exam ne the substance of the matter and determ ne whether
the termnation is-in fact discharge sinpliciter or
di sm ssal , though the 'order is one of sinple mala fide. or
is mde ' to victimze the wrkman or anmounts to wunfair
| abour practice, it is conpetent to set it aside. The
test is whether the act of the enployer is bona fide or not.
If it is not and is acolorable exercise of the power under
the contract of service or standing orders, the Tribunal can

discard it and in/a proper case direct reinstatenent. See
al so Tata Engineering and Loconotive Conpany Ltd. V.
Prasad(2)

(1) [21967] 1 L.L.J. 391

(2) [21969] 2 L.L.J. 799.

135

The principles being clear, the only question is whether the
Special Labour Court arrived at a perverse finding or a
finding not warranted by the evidence on record or are there
any errors apparent on the face of ‘the record which vitiate
that finding?

The respondent who personal ly argued his case contended that
in Bengal Chemcal & Pharmaceutical Wrks Ltd. V. The
Enpl oyees(1), it was held by this Court that though Art. 136
is couched in widest terms, it is necessary for this  Court
to exercise its discretionary jurisdiction only in cases
where awards are nmade in violation of the principles  of
natural justice, causing substantial and grave injustice or
raises an inportant principle of industrial law requiring
elucidation and final decision by this Court or discloses
such ot her exceptional and special circunstances which nerit
the consideration of this Court. It is true that the
decisions of this Court warrant the subm ssion that before
redress is claimed 1 under Art. 136 the party claimng it
shoul d show that the inpugned order or award is defective by
reason of excess of jurisdiction or of a substantial /error
in apply the law or of settled principle or suffers from
gr oss and pal pabl e error occasi oni ng mani f est and
substantial injustice : per H dayatullah, J., in Kanan

Metals & Alloys Ltd. V. Their Wbrknmen(2).

It may, however, be stated that this, Court does not
generally entertain pleas on questions of fact or interfere
with findings of fact so as to convert itself into a third
"court of fact. The reason is. obvious, because different
persons may come to different conclusions On an appreciation
of evi dence dependi ng upon the way in which the credibility
of the evidence given by the w tnesses is judged. In so
judging the evidence, various contributory factors may play
a vital part, such as the know edge and experience of nen
and affairs. However an appellate court or a court having
jurisdiction to entertain petitions challenging the verdict
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will not hesitate to interfere with findings of fact where
there has been an illegality or an irregularity of
procedure, or a violation of the principles of natura
justice, resulting in the absence of fair trial or where
there has been a gross mscarriage of justice, or where the
tribunal has spoken in two voices and has given inconsistent
and conflicting findings, or where the findings are vitiated
by error of |law or where the conclusions reached by the
courts below are so patently opposed to the well-established
principles as to anount to miscarriage, of justice or where
the finding is not supported by any |egal evidence and is
wholly inconsistent with the material produced on the

record, or where the High Court Dr the tribunal below, com
mtted a serious error in not examning evidence on a

central issue wth the care which it deserved. These
principles have been affirmed in the various decisions of
this Court and are so well-established that it is

unnecessary to refer to those deci sions.

Applying 'these principles what we have to see in this case
is, any'interference in the award called for. No doubt the
Speci al Labour Court gave a clear finding that the behavior
of the workman showed

(1) [2959] 1 L.L.J. 413.

(2) [1967] 2 L.L.J. 56, 60 (S.C.).

136
that he was haughty and insolvent and that he had used
i mproper |language to his superiors: Having given that

finding it thought that he was properly dealt wth-by being
made to apol ogi se for his wongs-and therefore he cannot be
tried and punished twce for the same wong. VWile we
consider that the finding arrived at is anply justied by the
record, the subsequent gl ossing over of the serious charge
st the respondent is unwarranted on the evidence on
record. Several letters were addressed to the respondent by
the Corporation and he was given several nenps in
respect of his work, attitude and conduct while in service.
He seens to.have nade it a habit (of remaining absent from
duty without obtaining prior pernission as is evident/ from
the various letters.- By its letter = Cctober 23, 1967, the
Corporation informed the respondent that he renmined
absent from3rd to 6th and 11 th of that nonth w thout prior
approval of any of his superiors and he was told that
availing of such |leave by the Senior Assistant cannot be
tolerated by them nanagenent. He was asked to explain
within two days fromthe date of the receipt of that letter,
why di sciplinary action should not be taken against him
for remaining absent fromthe office. By his letter dated
Cct ober 26, 1967, there a explained that he was.suffering
from acute dysentery from3rd to 6th Cctober and therefore
he was conpelled to remain on |leave during that ~ period.
This letter shows. that he was aware that renaining absent
wi thout prior sanction of |eave was inproper but it was
expl ained that he could not got prior approval for leave.
Again by its letter dated January 19, 1968, the Corporation
informed the respondent that he remai ned absent from his
duties on January 15, 1968 without prior approval of any of
his superiors and he was asked to explain why disciplinary
action should not be taken against himfor availing of |eave
in this manner which previously also he had availed of two
days’ leave, in simlar manner. On Cctober 9, 1969 a nmeno
was issued to the respondent that in contravention of the
instruction issued under Office Crcular dated July 5, 1969,
he had remnmined absent on Cctober 4, 1969 wi thout prior
approval of leave in witing fromany of his superiors, and
he was asked to explain inmediately why his absence should

again
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not be treated as | eave wthout pay. Again on May 13, 1970,
anot her nmeno was i ssued to the respondent saying that he was
in the habit of proceeding on casual |eave without getting
the same sanctioned before hand. 1In that meno it was stated
that whenever he was asked by his departnental head to give,
reason for his remaining on casual |eave he was to
evade giving specific reasons for absenting hinself from
duti es. The nmeno further stated that :" you are in the
habit of deliberately ignoring day to day instructions
i ssued to you by your departnental head e.g., you have been
often told to be punctual in attending office not to |eave
your seat during office hours w thout any reasonabl e cause
or office work, not to while away your tine by going on 5th
Floor and chitchating with the nenbers of the staff etc.
Even then it is found that you have persisted in ignoring
all these instructions. That you are showi ng scant respect
for.your superiors". He gave an explanation which was
argunentative and vague. On June 26, 1970 he was again
served wi'th another Menp stating that it was found that on
25th norning at about 11.30 he had
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sone visitors with whom he left the office without
intimating his imediate superior and | ater he-had left a
| eave application for half day casual leave and left the
office without intimating his superior. lie was asked to
note that this was highly indisciplined and to show cause
why action nay not be taken against him~ In-his reply dated
June 29, 1970 he said that it was not 11.30 a.m but 1.30
p.m that he had |left the office and said that he had
conveyed the nessage through sonme one but evidently he did
not convey the nmessage. He was given a warning on June 30
1970 that he had violated the instructions by not subnmitting
the explanation in time before 5.30 p.m on June 16, 1970
and also that the explanation given by him was nost
unsati sfactory, and the.facts stated therein were incorrect.
On December 24, 1969 he was given a warning for returning
late from recess on that date at 2.50 p.m instead of at
2.30 p.m and he was infornmed that the authorities 'viewed it
as gross irregularity and indiscipline on his part in ’'not
observing office timngs and was strictly warned that in
future if he was found irregular in observing office
timngs, he will be liable for strict disciplinary action.
After this, on another occasion the respondent by letter
dated OCctober 20, 1970 was asked to wundertake tour -to
Bonbay for a week to ten days before Diwali, but he
refused to conply. Thereafter a neno dated Cctober 23/26,
1970 was issued to the respondent that he was told by the
Assi stant Sal es Organi ser on Cctober 20, 1970 to proceed on
tour to Bonbay for sale of Silica Sand and that he was
specifically instructed to undertake the tour before Diwali,
but he bad arrogantly refused to accept the original |letter
and returned the sanme with the remark that he  cannot
undertake the tour on ground of his bad health. Even prior
instructions to proceed on tour were not conplied wth.
Instead of carrying out these instructions he proceeded  on

| eave inmmediately on the ground of ill health and did not
carry out the instructions. Wen he was once again
instructed in witing as stated above, he had shown gross
di sobedi ence, i nsubor di nation and disrespect to hi s
superiors and gross negligence in his work. It was further

stated in that meno that besides the above incident, it had
been found on several occasions in the past that he was in
the habit of deliberately violating the instructions issued
to himby his superiors fromtime to time in respect of his
duties and showi ng scant respect to his superiors and that
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the WManagenent bad taken a serious view of this and he was
asked to submt his witten explanation on or before Cctober
27, 1970 why his services should not be termnated forth-
Wit h. To this meno the respondent replied on OCctober 28,
1970, in which he described the allegations contained in the
meno dated October 23/26, 1970 as "absolutely fal se,
frivolous and concocted". He also said "a tour before a
week ahead of Diwali should not be fruitful" and that it
woul d be wastage of noney "which any | ayman can appreci ate".
He also stated therein that he personally felt that the
Corporation was resorting to a sort of stunt to send him on
tour before Diwali maliciously to put himin hot water since
managenent did not arrange so far for his visiting cards
with designation to represent the Cor porati on whil e
pronoti ng the sale of Silica Sand. The Cor poration
legitimately took exception to this letter and by neno dated
Novemrber

138

3, 1970, inforned the respondent that his explanation was
couched in i mpolite, insulting, unparl i anentary and
di srespectful —1anguage, and he had cast unwarranted and

basel ess aspersi ons against hi's superiors and the managenent
in respect of which the managenment took a very serious view
to this sort of behavior anpbunting to insubordination on the
part of a Senior Assistant. |In view of this he was asked to
wi thdraw al |l those allegations and aspersions and to tender
an unconditional 'witten. apology before 5.30 p.m on
Novermber 4, 1970, expressing sorrow for the 'same, failing
whi ch the managenent will have to take serious disciplinary
action against him . The respondent thereafter began to
hedge and did not offer an unconditional ~witten  apol ogy.
By his letter dated Novenber 4, 1970, he said "Wile

referring yours above, | do not infer what is inferred by
Managenent, but however if so is inferred by the Managenent,
| feel sorry". He was then infornmed by a nmenmp dated

Novenber 6, 1970 that there was nothing to be inferred when
everything was abundantly clear, and that instead of
strai ghtaway withdrawing all the allegations and aspersions
agai nst the managenment contained in his explanation  dated
Oct ober 28, 1970,. he had raised the question of inference
by the managenent. He was, therefore, once again-asked to
withdraw all the allegations and aspersions and to offer
uncondi tional apology for the sane before 5.30 p.m on
Novermber 6, 1970. Again by letter dated Novenber 7, 1970
the respondent did not offer an unconditional apology but
wite as follows

Management still feels ny reply dated 28th of

Cct ober 1970 of fendi ng t hough not, which is a

matter of great regret”.
It will thus be observed that by neither of these two
letters did he either withdraw the all egati ons nade agai nst’
the Corporation or its officers, nor offer an unconditiona
apol ogy. H's only regret was that the managenment felt his
reply of fendi ng though it was not.
Even so, on the sane day i.e.. Novenber 7, 1970, the
respondent sent a letter enclosing therewith a | eave
application for 30 days earned | eave from Novenber 9, 1970
to Decenber 8, 1970 (8th Novenber 1970 being Sunday)

acconpani ed by a nedical certificate in original. In the
nmedi cal certificate the illness was shown as "Due to ail nent
for having too fever, general debility, and swelling on
lever etc.”" and the person certifying was a Vaidya.

Thereafter at no time did the respondent care to have his
| eave nmentioned before availing of |eave, nor did he return
to work till his services were term nated.
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The Corporation asked the respondent to appear before it for
bei ng sent to the Civil Surgeon, Ahnedabad, but the
respondent began to dodge. The Corporation sent a letter
dat ed Novenber 9, 1970 under certificate of posti ng
i nform ng the respondent that his | eave application was
viol ative of certain provisions of the Service Rules and
that he was well aware that as provided in the Service Rules o]
f
the Corporation, application for earned leave is ordinarily
required to be subnitted 15 days before the date from which |eave
is required and that it was obligatory on the part of
every enpl oyee
139
to furnish his address during | eave which he had failed to
state in, his | eave application and he had absented hinself
from duty without getting his |eave sanctioned even though
he was present inthe office on Novenmber 7, 1970 and there
was nothing wong wth his health. It was also stated
therein that, instead of personally handing over his |eave
applicati'on'to the Head of his Department, he had adopted an
uncomon —and out of the way practice of getting his
application inwarded through the Registry Branch with the
result that his application did not reach the Assistant
Sales O ganiser before 4.50 on November 7, 1970, and
thereafter without caring to inquire whether, his |eave had
been sanctioned or / not he had absented from duty from
Novenber 9, 1970 onwards, which action amunted to indis-
ci plinary behavi or \and m sconduct and 't he managenment took a
serious view of the same. He was instructed to report
i mediately for duty as his leave had not been sanctioned,
on failure of which the nanagenent will be constrained to
take disciplinary action against him It was also added
that it Was difficult to believe that there was anything
wong wth his health Wich required "rest for 30 days
i nasmuch as he had attended the office in good health from
together 18, 1970 onwards upto Novenber 7, 1970 after
enjoying | eave from Cctober 14 to Cctober 17, 1970. / A copy
of this letter Was al so sent to the respondent by regi stered
post acknow edgement due on, Novenber 12, 1970. By big
letter dated Novenber 21, 1970, sent under registered post
acknow edgenment due the respondent admtted that — according
to Service Rules of the Corporation application for earned
leave is ordinarily required to be submtted within 15 days
before the date of commencenent of |eave. But as the word
"ordinarily’ inplies there can be occasions for urgent|eave
when the 15 days linmit cannot be observed, and that” as he
urgently needed | eave on nedical advice, it was not possible
for him to apply in advance. Regarding furnishing his
address during | eave, he thought that such address was to be
furnished if there was to be any change in the nornal
address during the | eave period and that was why he did not
furnish the address in the |eave application. He also
stated that the officer who' had signed the letter ‘dated
Novermber 9, 1970, had no nedical qualification and that even
if he had, he had never nedically exam ned him He,
therefore, wondered how the officer was conpetent to,
certify that there was nothing wong with his health.
He further stated that he was still wunder the nedica
treatment and needed rest as advised by the physician, and
that it was not proper that the nanagement should force him
to resunme duty under the threat of disciplinary actions. He
stated that he proposed to consult a good physician about his
heal th which was causing hima lot of worry and he may have
to go to Bonmbay in next few days and that he shal
conmuni cate hi s Bombay address to the Corporation if he went
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to Bonbay. The Corporation Thereafter wote a letter dated
Novermber 27/30, 1970 asking the respondent to present
hinself in the Head Ofice immediately on Monday, Novemnber
30. 1970, so that he could be sent to the Cvil Surgeon for
medi cal . check-up, with a viewto verify whether the causes
of his alleged illness were genuine or not. This letter
could not be delivered to himand so a copy of it was sent
to himat his Bonbay address which he had in
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t he meanwhi l e  furni shed. On Decenber 2, 1970 the
Corporation asked the respondent that to conply with the
instructions contained ..in the letter dated Novenber 27,
30, 1970 enclosed therewith and to present hinself at the
Head O fice for being sent to the Civil Surgeon for nedica
check- up. On  Decenber 9, 1970 the respondent again sent
another application for |eave for 39 days from Decenber 9,
1970 .to January 16, 1971 as earned | eave whatever due and
t he balance sick | eave as admi ssible. He said that he was
under 'the treatnment of a renowned and highly qualified
physician Dr. K. _C. Mhta, MD., P.C.P.S., who had certified
that the respondent was suffering from chronic gastritis
with hyperacidity and general ‘debility" and was advi sed rest
for five weeks. The Corporation by its letter dated Decem
ber 24, 1970, told the respondent that the question of
granting further |eave for 39 days from Decenber 9, 1970 to
January 16, 1971 did not arise, as he had not proceeded on
duly sanctioned | eave and had unjustifiably absented hinself
fromduty from Novenber 9, 1970. The Corporation once again
asked the respondent by this letter to present hinself
imediately in the Head Oficewithin two days fromthe
receipt of the letter for his medical check-up by the ’Civi
Surgeon, Ahnedabad, so that the nmanagerment could take a
decision in respect of his request for leave. By his letter
dated January 4, 1971 the respondent wote that 'he was

willing to appear before the Civil Surgeon, Ahnedabad, for
medi cal exam nation and asked the Corporation to send him a
letter of authority for appearance before the Civil / Surgeon

so that the can show it to himand get hinself ~“exam ned.
This was the last straw, which wultimtely Jinduced the

Corporation to ternminate the respondent’s services. It,
however did so wi thout assigning any reasons.

W have given the contents of all these letters in a
chronol ogical .,order which to any reasonable mnd~ would

show that the respondent was houghty and insolent ~and did
not care for the Rules of the Corporation and was a habitua
absentee without getting his | eave sanctioned previously.
The Special Labour Court had no basis for comng to the
concl usion that the respondent had apol ogi sed for his wongs
and that. the nmatter was properly dealt wth. The
respondent never apol ogised, but as we have pointed out
earlier, he was prevaricating. The respondent’s - -attitude
was that if it was inferred that he was insolent, then he
was sorry but that he was not insolent. This is not an
uncondi ti onal apol ogy and the Corporation did not accept it
and before any action could be taken against himbe stayed
away from work w thout obtaining prior |eave and never
returned. The respondent was always adopting hi ghly
unr easonabl e attitudes which were detrinmental to the
interest of the Corporation. |In the above circunstances, it
would be a msnoner to say that the action of the
Corporation wag not bona fide but was mmla fide. Thi s
finding has not an iota of justification. for, the fina
actions of the Corporation leading to the, termnation of
the, services of the respondent as is evident from the
correspondence, were due to the fact that the respondent,
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though asked to present hinself at the Head Ofice so that
he could be sent to the Cvil Surgeon for nedical check-up
defied and was not prepared to abide by those directions.
On the other hand, he wanted to inpose
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his own terns and required the Corporation to send him a
letter of’ authority so that he could showit to the Civi
Surgeon and get himself exam ned. The Corporation was
perfectly justified in taking the stand that the respondent
was malingering i nasmuch as he was prepared to travel back
from Bonbay to Ahnmedabad but he was not prepared to attend
the Head O fice so that he could be sent for nedical check-
up. if the Corporation had been nerciful in termnating his.
services by discharging himsinpliciter, that is not a fault
to be laid at their doors nor can it be. a ground for
imposing on themthe services of the respondent who was
i ndi sci plined and arrogant, ~a conduct subversi ve of
the smooth functioning of any commercial or- industria
undert aki ng. We think the finding of the Special.Labour
Court is_ _perverse and- could not be arrived at on any
reasonabl e view of the evidence.

It has also been wurged that the respondent should be
considered as a permanent enployee of the Corporation
i nasmuch as accordi'ng,, to the Service Rules a probationer
is automatically /declared as permanent if he is not so
confirmed within two years. This contention, in our Vview,
is equally untenable because, under Rule 15 of the Rules
Wi ch have been passed subsequent to the appointnment of the
respondent, an enployee is required to subscribe to a
decl arati on before joining duties in the formprescribed in
Appendix 1. That Form_ declares, that he has read and
understood the GGujarat Mneral Developnent Corporation
Linmted Staff) Service Rules and that he subscribes and
agrees to be bound by the said rules. Such a declaration
has not been signed by the respondent and therefore,

those Rules are not applicable to him It is also evident
that rule 2(b) states that "these Rules are applicable to
every whole tinme enpl oyee of the Corporation,, provided that
enpl oyees under specific agreenent or arrangenment shall not
be governed by these rules or shall be governed by themonly
subj ect to such special terns, conditions or stipulations as
may be provided for by such agreenent or arrangenent. Under
r. 17 the General Manager nmmy tenporarily enploy suitable

candi dates to vacant posts in Cass IlIl and IV.only -and
the Chairman or the Sub-Conmitte may aut hori se appoint nent
of suitable candidates to vacant posts in Cass | &I1. It
is admitted that the, post held by the respondent falls in
one of the categories nmentioned in the , above rule. In
these circunstances the enploynent of the respondent’ was
temporary and was not subject to the Rules. The _ar gunent

that he contributed to the Provident Fund and therefore nust
be considered to be a permanent enployee of the Corporation
is equally untenabl e, because the Provident Fund Act did not
apply to this Corporation till 1972 which is after- the
term nation of the, services of the respondent. [If the Pro-
vident Fund Rules of the, Corporation permitted a tenporary
enpl oyeeal so to contribute to it, the contribution by the
respondent does not indicate that he was a permanent
enpl oyee.

The next question is whether s. 11A of the Act i s
applicable’ to this case. That section provides that where
an industrial dispute relating to the discharge or disnissa
of a workman has been referred to alLabour Court Tribunal or
Nati onal Tribunal for adjudication and, in-
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the course of the adjudication proceedings, the Labour
Court, Tribunal or National Tribunal, as the case may be, is
satisfied that the .order of discharge or dism ssal was not
justified, it may, by its award, set aside the order of
di scharge or dismssal and direct reinstatenent .of the
wor kman on such terns and conditions, if any as it thinks
fit, or give such other relief to the workman including the
award of any .lesser punishnent in lieu of discharge or
di smissal as the circunstances of the case may require. We
are, however, not concerned with the several questions which
may arise thereunder, because the section itself wll not
apply to an industrial dispute referred prior to Decenber
15, 1971, when s. 11A was brought into operation. It was
held by this Court in The Wirknmen of Ms. Firestone Tyre &
Rubber Co. of India (Pvt.) Ltd. v. The Managenent and
others(1l), that this section has no retrospective operation
on the pending references

In our view the termnation of the services of the
respondent is not nala fide or punitive but the appointnent
of the ‘respondent being tenporary, the termnation was a
di scharge simpliciter and the action taken by t he
Corporation was bona fide. In the circunstances we set
asi de the award of the Special Labour Court and maintain the
,order made by the appel llant term nating the services of the
respondent ,only as from6th January 1971.  1In respect of
the period 7th Novenber 1970 to 6th January 1971 he will be
entitled to paynent of his salary, ifany due to him after
| eave to which he nmay be entitled- is sanctioned.

The appeal is allowed, but in the circunstances without
costs.
S.C Appeal al | owed.

(1) [1973] 1 L.L.J. 278.
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