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ACT:

Governnment of Part C States Act (XLIX of 1951), ss. 8 and 17
-- \Wether exclude the application of ~s. 7(d) of the
Representation of the People Act 1951 to the elections
relating to Part C States -Representation of the People Act
(XL of 1951), ss. 33(2), 123 (8)-Proposing or seconding a
candi date by a person under s. 33(2) -\Wether prohibited by
s. 123(8)-Mere Appoi ntnent of Government servant as  polling
agent --\Whether infringes s. 123(8).

HEADNOTE

Section 17 of Act XLIX of 1951 enacts that —a person - who
woul d be disqualified to be chosen to either House under an
Act of Parlianent would be disqualified to be chosen for the
State Assenbly. Accordingly adopting the test ~ that what
would be a disqualification for being a nenber of  either
House of Parliament under Art. 102 would under s. 17 be a
di squalification for being chosen to the State Assenmbly, a
person who had entered into contracts for the  supply of
goods not with the Central CGovernment but with the /State
CGovernment (in the present case Hi machal Pradesh) would not
be disqualified for being elected to either House of
Parliament and woul d in consequence not be disqualified for
being elected to the State Legislative Assenbly of Part C
State.

Section 7(d) of the Representation of the People Act (XLII
of 1951) was not in terms extended to elections in Part C
States and came in only with the qualifications nentioned in
s. 17 of Act XLIX of 1951.

Section 17 of Act XLIX of 1951 read in conjunction with s. 8
of the sane Act cannot be construed as excluding the appli-
cation of s. 7 of Act XLIII of 1951 to elections hold under
the Act because in view of the general scheme underlying Act
XLI X of 1961 envisaged by ss. 6, 7, 8, 17 thereof it is not
possible to read into the om ssion of Part Il of Act XLII
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of 1951 under s. 8 of Act XLIX of 1951 an intention that the

di squalifications nmentioned ins. 7 of Act XLIII of 1951
should not apply to elections held under the Act and
therefore the disqualifications laid down in s. 7 of Act

XLl of 1951 nust be held to be conprised within s. 17 of
Act XLI X of 1951.

Section 33(2) of the Representation of the People Act (XLII
of 1951) conferred the privilege of proposing or seconding a
candi dat e on any person who was registered in the electora
roll and s. 123(8) of the said Act could not be construed as
taking away that privil ege.

*Agai nst the decision in this case, a review application was
filed (Cvil Mscellaneous Petition No. 641 O 1954). The
deci si on on the said review application is reported
i mediately after this case.
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Held, that as an abstract proposition of law the nmere
appoi ntnent of a Governnment servant as a polling agent s
not in itself and without nore, an infringenment of s.
123(8).

There is - nothing in the Representation of the People Act,
1951 or Representation of the People (Conduct of Elections
and Election Petitions) 'Rules, 1951 barring the appoi nt ment
of a Government servant as a polling agent and such
appoi nt nent does not per se contravene s. 123(8).

There is nothing in the nature of the duties of a polling
agent which necessarily brings himwthin the prohibition
enacted in that section.

Raj Krushna Bose v. Binod Kanugo (1954 S.C. J. 286) followed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION.: Civil Appeal No. 52 of 1954.
Appeal by Special Leave granted by this Court on the 25th
January, 1954, from Judgnent and Order dated the 23rd My,
1953, of the Election Tribunal, H/'machal Pradesh, Sima, in
El ection Petition No. 14 of 1952.

Hardayal Hardy and R C. Prasad for the appellant’.

Ved Was (S. K. Kapur and Naunit ~Lal, wth him for
respondent No. 1.

1954. WMay 25. The Judgment of the Court was delivered by
VENKATARAMA AYYAR J.-This is an appeal against the order of
the El ection Tribunal, Hi nmachal Pradesh, dism ssing Election
Petition No. 14 of 1952. On 12th Cctober, 1951, five
candi dates (respondents 1 to 5 herein) were duly nom nated
for election to the Legislative Assenmbly of the State of
H machal Pradesh for the Rohru Constituency in Mhasu
District. The polling took place on 23rd Novenber, ~ 1951
and on 30th Novenber, 195 1, the first respondent was
declared elected, he having secured the |argest nunber of
votes. The result was published in the Oficial Gazette on
20th Decenber, 1951. On 14th February, 1952, one of the
unsuccessful candidates, Gyan Singh, (fifth r espondent
herein) filed Election Petition No. 14 of 1952 chall enging
the wvalidity of the election of the first respondent. On
4t h August, 1952, he applied to withdraw fromthe petition
and that was pernmitted by an
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order of the Tribunal dated 20th Septenber, 1952. The
appellant, who is one of the electors in the Rohr u
Constituency, then applied to be brought on record as the
petitioner, and that was ordered on 21st Novenber, 1952.
The petition was then heard on the nerits.

Though a nunber of charges were pressed -at the trial, only
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two of themare material for the purpose of the present
appeal: (1) that Sri Padam Dev was interested in contracts
for the supply of Ayurvedic medicines to the Governnment, and
was therefore disqualified for being chosen to the Assenbly
under section 7(d) of Act No. XLIIIl of 1951; and (2) that he
had procured the assistance of CGovernment servants for the
furtherance of his election prospects, and had thereby
contravened section 123(8) of that Act. The facts giving
rise to this contention were that one Daulataram had
subscribed in the nomnation paper of Sri Padam Dev as
proposer and one Mtiram as seconder, both of them being
CGovernment servants enployed in the post office, and,that
one Sital Singh, an extra-departnmental agent, was appointed
by Sri Padam Dev as one of his polling agents at a booth at
Ar hal .

By its judgment dated 25th Septenber, 1953, the Election
Tribunal held firstly that section 7(d) of Act No. XLIIl of
1951 had not been nade applicable to elections in Part C
States, and that further there was no proof that on 12th
Oct ober; 1951, the date of nomnination, there were contracts
subsi sting between Sri Padam Dev and t he CGovernnent. Wth
reference to the charge under section 123(8), the Tribuna
held by a majority that the section did not prohibit
CGovernment servants from nerely proposing or seconding
nom nation papers, and that it had not been proved that
Daul at aram and Mtiram di d anythi ng beyond that. As regards
Sital Singh, while tw of the nmenbers took the view that
section 123(8) did not prohibit- the appointment of a
Government servant as polling agent, the third nenber was of
a different opinion. . But all of themconcurred in holding
that this point was not opento the petitioner, as it had
not been specifically raised in the  petition. In the
result, the petition was disnmissed.” It is against this
judgrment that the present appeal has been brought by specia
| eave,
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The first question that arises for determnation is/ whether
Sri Padam Dev was disqualified for being chosen to the
Legi sl ative Assenmbly by reason of his having held at the
material dates contracts for the supply —of Ayurvedi c
medicines to the H machal Pradesh State Covernnent. The
answer to it rmust depend on the interpretation of the
rel evant provisions of Act No. XLIX of 1951, which _governs
elections to the Legislative Assenblies in Part C States.
Section 17 which deals wth disqualifications runs as
fol | ows:

"A person shall be disqualified for being chosen as, and for
being, a nenber of the Legislative Assenbly of a State, if
he is for the time being disqualified for being chosen as,
and for being, a nenber of either House of Parlianent /under
any of the provisions of article 102."

Article 102 of the Constitution which becomes incorporated
in the section by reference is as foll ows:

102. (1) "A person shall be disqualified for being chosen as,
and for being, a nenber of either House of Parlianent--
(a)if he holds any office of profit under the Governnent of
India or the Governnment of any State, other than an office
declared by Parliament by |law not to disqualify its hol der
(b)if he is of unsound m nd and stands so declared by a
conpetent court;

(c) if he is an undischarged insolvent;

(d) if heis not acitizen of India, or has voluntarily
acquired the citizenship of a foreign State, or is under any
acknow edgnent of allegiance or adherence to a foreign
State; -
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(e) if heis so disqualified by or under any law nmde by
Parl i ament . "

We are concerned in this appeal only with article 102(1)(e).
The contention of the appellant is that Act No. XLIIl of
1951 being a |l aw nade by Parliament, the disqualifications
| ai d down under section 7 therein would fall within article
102(1)(e)’ and would under section 17 of Act No. XLIX O
1951 be attracted to el ections held under that Act,
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The respondent attenpted several answers to this contention

He firstly contended that as Act No. XLIII of 1951 did not
proprio vigore apply to elections in Part C States, he was
not a person disqualified by or under the terns of that |aw
as required by article 102(1)(e), and that therefore he was
not hit by section 17. Though this contention mght, at
first thought, sound plausible, a closer exam nation of the
| anguage of section 17 shows that this is not its true
i mport. The section does not enact that persons who are
di squalified under a law nmde by Parlianent shall be
di squalified to be chosen under the Act. What it does enact
is that if a person would be disqualified to be chosen to
ei ther House under an Act of Parliament, he would be dis-
qualified to be chosen for the State Assenbly. In other
words, what would be adisqualification for a candidate
bei ng chosen to either House would be a disqualification to
be chosen to the State Legislature. Inthis view, it is of
no consequence that the candidate was not disqualified under
section 7(d) by its own force

It was next contended that whatever interpretation section
17 mght be susceptible of if it had. stoodalone, read in
conjunction wth section 8 of Act No. XLI'X of 1951 it nust

be construed as excluding section 7(d) of Act No. XLIIIl of
1951. Section 8 of Act No. XLIX of 1951 enacts that Parts |
and |11 to XI of Act No. XLIIIl of 1951 and the rules nade

thereunder apply to all elections under the Act, subject to
such nodifications as the President mght direct. Section 7
occurs in Part Il of Act No. XLLII of 1951, and that is not
one of the parts extended under section 8 The argunment is
that section 7 having been onitted by design from the
sections made applicable, the Legislature nust be taken to
have intended that it should not apply to elections held
under the Act, and that section 17 shoul d accordingly be so
construed as not to defeat that intention. Rel i ance was
placed on the well-known rules of construction that the
provi sions of a statute should be read in such nmanner as to
give effect to all of them and so as to avoi d inconsistency
and repugnancy. Both the sections can be given their ful
effect, it was argued, by holding that by reason of

71
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the non-inclusion of Part |l under section 8, section 7 of
Act No. XLIIIl of 1951 was inapplicable, and that, subject to
that, the other provisions enacted by Parliament woul d apply
under section 17. But this argunent fails to take into
account the schenme underlying Act No. XLIX of 1951. The
franers of that Act wanted to enact a conprehensive code of
election law for Part C States. They had before them Act
No. XLIIl of 1951, and they had to deci de how much of it
they would adopt. Part | of Act No. XLIIIl of 1951 consists
only of short title and the interpretation section, and that
was adopted in Act No. XLIX of 195 1. Part Il of Act No.
XLl of 1951 deal s with qualifications and
di squalifications for nmenbership. That subject is dealt
with in sections 7 and 17 of Act No. XLIX of 1951. Secti on
7 sets out the qualifications and section 17, t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 9

di squal i fications. It may also be noted that whi | e
di squalification for being chosen to either House of
Parliament is laid down as a disqualification under section
17 the electoral roll for Parliament is to be taken under
section 6 as the electoral roll for election to the State
Assenmbly for the concerned area. These. provisions cover
the very ground covered by Part 11, and therefore there was
no need to extend any portion of it under section 8. Parts
11 to XI deal wth the actual election from the
comencenent of the notification through all its stages and
matters connected therewith, and they have been adopted en
bloc in Act No. XLIX of 195 1. That being the genera
schenme, it is not possible to read into the om ssion of Part
11 under section 8, an intention that the disqualifications
nmentioned in section 7 should not apply to elections held
under the Act. Nor is there any inconsistency between
section 8 which passively omts Part Il, and section 17
which positively enacts that what would be a disquali-
fication /under article 102 would be a disqualification for
the purpose of this Act.

A good deal of argunent was addressed to us based on the
substantial identity of the | anguage of section 17 with that
of section 1 1 of Act No. XLIII of 195 1, which also occurs
in Part 11, which contains section 7. The contention is that
if section 7 of Act No. XLIII of 1951 could be construed as
conprised in section 17 of Act
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No. XLIX of 1951, it should also be held to have been
conprised in section 1 1 of Act No.  XLIIIl of 195 1, in which
case, there was no need to enact two provisions in the same
Act, one overlapping the other. The sinpler thing, it was
argued, would have been to. include section 1°1 in section 7
or vice versa. Al this difficulty could be ‘avoided,
according to the respondent, if the reference to article 102
in section 11 is interpreted as limted to article 102(1)
clauses (a) to (d) and not as including article 102(1) (e),
in which case the same construction should logically be
adopted for section 17. But this reasoning is inconclusive,
because the scope of section 7 and that of article 102 which
is incorporated by reference in section 11 are different.
It must further be noted that section 1 1 occurs in a
Chapter which deals exclusively wth qualifications and
di squalifications for nmenbership to electoral college in

Part C States. It is therefore not possible to draw any
i nference fromthe non-inclusion of section 7 insection 11
or vice versa. On the. other hand, the construction

contended for by the respondent would give no neaning to the
words " disqualified for being chosen as a nenber of either
House of Parlianment " in section 17. The result is that the
qualifications laid down in section 7 of Act No. XLIIIl of
1951 nust be held to be conprised within section 17 of the
Act .

It was then contended that even on the footing that section
7 of Act No. XLIIl of 1951 was conprised in section 17  of
Act No. XLIX of 195 1, the respondent was not disqualified
because under section 7(d) it would be a disqualification
only if the candidate had entered into contracts wth the
appropriate Government, and under section 9(1) (a) "
appropriate GCovernment " would nean, in relation to any
di squalification for being chosen to either House of

Parliament, Il the. Central Governnent," and in relation to
any disqualification for being chosen to the Legislative
Assenbly or Legislative Council, " the State Government." It

was argued that adopting the test that what would be a
di squalification for being a menber of either House of
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Parliament wunder article 102 woul d under section 17 be a
di squalification for being chosen to the State Assenbly,
556
to operate as a disqualification the contract nust be wth
the Central Governnment, that in the present case, the
contracts, if any, were with the Hi machal Pradesh State
Government, and that therefore the respondent was not a
person who would be disqualified for being elected to either
House, and would in consequence be not disqualified for
bei ng elected to the State Legi sl ative Assenbl y.
The appell ant did not dispute the correctness of this
posi tion. He contended that, as a matter of law, the
contracts of Sri Padam Dev. were with the Central Governnent,
and that therefore he woul d be disqualified under the termns
of section 7(d) read with section 9. The basis for this
contention is article 239 of the Constitution, which enacts
that the States specified in Part C shall be adm nistered by
the President through a Chief Conm ssioner or Lieutenant-
Governor to be appointed by him Reference was also nade to
article 77, which provides that all executive action of the
CGovernment  of 1 ndia shall be expressed to be taken in the
nane of the President. ~The argunent is that the executive
action of the Central Governnent is vested in the President,
that the President is also the executive head of Part C
States, and that, therefore, the contracts entered into with
Part C States, are, in law, contracts entered into with the
Central Covernnent. The fallacy of “this reasoning is
obvi ous. The President who is the executive head of the
Part C States is not functioning as the executive head of
the Central Governnent, but as the head of the State under
powers specifically vested in himunder article  239. The
authority conferred under article 239 to admnister Part C
States has not the effect of converting those States into
the Central Governnent. Under article 239, the President
occupies in regard to Part C States, a position anal ogous to
that of a Governor in Part A States and of a Rajpramukh in
Part B States. Though the Part C States are centrally
adm ni stered under the provisions of article 239, they do
not cease to be States and beconme nerged with the Centra
Gover nment . Articles 240 and 241 provide for Parliament
enacting |aws for establishing |egislative, executive and
judicial authorities for
557
those States, and Act No. XLIX of 1951 was itself enacted
under the power conferred under article 240. Section 38(2)-
of that Act provides that all executive action of the State
shall be expressed to be taken in the name of ~the Chief
Conmi ssi oner . It wll be seen that while the executive
action of the Central Governnent is to be taken  under
article 77 in the nane of the President, that of ~Part C
States is to be taken under section 38(2), in the. nane of
the Chief Commssioner. Thus, there is no basis for the
contention that contracts wth Part C States are to be
construed as contracts with the Central Governnent. Nor has
the appellant established as a fact that there were —any
contracts between Sri Padam Dev and the Central CGovernnent.
The records only show that the dealings were with the Chief
Conmi ssi oner, who was in charge of the adm nistration of the
State of Hi machal Pradesh. The contention of the appell ant
that the contracts of Sri Padam Dev were with the Centra
Government cannot be supported either in lawor on facts.
It may seem anonalous that while under sections 7(d) and
9(1) of Act No. XLIII of 1951 a contract with the State
woul d operate as a disqualification for being chosen to the
State Legislature and a contract with the Central Governnent
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would operate as a disqualification for being chosen to
ei t her House of Parlianment, the respondent should be held to
be not disqualified for election to the State Legislature
when he holds a contract with the State CGovernnent. But
that is- because section 7(d) was not in terns extended to
elections in Part C States, and came in only wth the
qualifications nentioned in section 17.

In this view, the further question whether Sri Padam Dev
hel d contracts with the Government at the material dates is
only of academic interest. Counsel for the appellant argued
that the statements of |law by the El ection Tribunal formng
the foundation of its conclusion were in many respects
erroneous, and that its findings nust therefore be rejected.
Thus, it is stated by the Tribunal that a contract coul d not
be held to be subsistingif goods had been delivered
t hereunder, even though the price there for remai ned due and
payabl e. This i s opposed to the view taken by this Court
si nce,
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i n Chatturbhuj Vithal das v. Mreshwar Parashram Then again

the Tribunal proceeds on the view that a candidate would be
disqualified only if there was a contract subsisting at the
date of the nomination. But it was observed in Chatturbhuj
Vi t hal das V. Mor eshwar Par ashram( 1) t hat the
di squalifications would apply during the whole of the period
conmenci ng with the nomnation and- ending with t he
decl aration of the election. But these errors have not, in
fact, affected the correctness of the conclusions. Wth
reference to the Mandi contract the finding is that goods
had been supplied and price received in Septenber, 1951. As
regards the Mahasu contract, the Governnent placed the order
with the respondent on 19th Novenber, 195 1, and the goods
were supplied in Decenber, 1951, and January, 1952. 1t mnust
be nentioned that the stand taken by the appellant | hinself
bef ore the Tribunal was ‘that the crucial dat e f or
det erm ni ng whet her there was a subsisting contract was 12th
October, 1951, the date of nonination, and if the /evidence
is not precise as to when the goods were supplied, it was a
situation for which he hinself was responsible.

It was on the Sirmur contract that the appellant laid the
greatest enphasis. |In this case, the order was placed by
the Governnent on 25th Septenber, 1951, and the goods were
actually supplied on 1st Decenber, 1951. The appel | ant
relied on certain, letters and a tel egram which were sent on
behalf of the respondent on 31st Cctober, 1951, 27th
Novenber, 1951, and 30th November, 1951, as ampunting to an
acceptance of the contract. But no such point ~was taken
before the Tribunal where it was adnmitted that the materia

date was 12th October, 1951. As the question is one of
fact, the appellant cannot be permtted at this stage to
start a new and inconsistent. case, and contend that there
was an acceptance of the contract in Cctober or Novenber,
1951. It was further argued that even on the footing that
there was acceptance of the contract when the goods were
di spatched on 1st Decenber, 1951, that was sufficient to
disqualify the respondent, as the term nus ad quo of the
peri od during which the

(1) AI1.R 1954 S.C. 236.
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di squalification was operative was not the date of dec-
 arati on which was 30th Novenber, 1951, but the date of the
publication thereof in the Gazette, which was 20th Decenber,
1951. It may be conceded in favour of the appellant that
the observation of this Court in Chatturbhuj Vithaldas v.
Mor eshwar Parashram (1) that the material period starts with
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the nomination and ends with the announcement was not a
decision on the point. as it proceeded on an agreed
statement of counsel on both sides. But as the appellant
conceded before the Tribunal that the naterial date was the
date of nomination and the entire trial proceeded on that
basis, it is too late for himnow to change his front and
contend that the material date is 20th Decenber, 1951

It remains to consider the contention that Sri Padam Dev had
procured the assistance of Governnment servants, and had
thereby brought hinself wthin the mschief of section
123(8). The main objection before "the Tribunal under this
heading related to the subscribing of the nom nation paper
by Daul ataram as proposer and Mdtiramas seconder. Thi s
guestion has since been decided adversely to the appellant
in a recent decision of this Court reported in Rai Krushna
Bose v. Binod Kanungo (2), where it was held that section
33(2) conferred the privil ege of proposing or seconding a
candi date on any person who was registered in the electora
roll, 'and that section 123 (8) could not be construed as
taking away that privilege. ~This objection nust, therefore,
be overruled.

Then there is the question whether the appointnment of Sita
Singh as polling agent contravened section 123(8). The
majority of the Tribunal was of the opinion that the
appoi nt nent of a Governnent servant as pol ling agent was not
by itself objectionable, but the third nenber thought

ot herw se. They, however, agreed in -deciding the point
against the appellant on the groundthat it had not been
expressly raised inthe petition.~ It was argued for the

appellant that as it was adnmitted at the trial that Sita
Si ngh was appoi nted pol Iing agent, the point was open to him
as it was a

(1) A I.R 1954 S.C. 236.

(2) 1954 S.C.J. 286,
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pure question of law As the facts are adnmitted, and the
qguestion itself has been considered by the Tribunal, and as
the point is one of considerable practical inportance, we
have heard argunents on it.

Section 46 of Act No. XLIII of 1951 enpowers a candidate
to"appoint in the prescribed manner such number —of agents
and relief agents as may be prescribed to act as polling

agents of such candidate at each polling station". Rule 12
of the Representation of the People (Con duct of Elections
and El ection Petitions) Rules, 1951, prescri bes t he

fornalities to be observed in the appointment -of such
agents, and Form 6 franed thereunder provides for the
pol I i ng agent signing a declaration that he would do not hi ng
forbi dden by section 128. That -section enjoins that = every
agent shall mamintain and aid in naintaining the secrecy of
the voting. Thus, there is nothing in the Act or- in the
rules barring the appointnent of a Governnent servant as a
polling agent. And on the reasoning adopted in Raj Krushna
Bose v. Binod Kanungo (1) with reference to section 33 (2),
the conclusion nust follow that such appoi ntnent does not
per se contravene section 123(8). Nor is there anything in

the nature of the duties of a polling agent, whi ch
necessarily brings himwthin the prohibition enacted in
that section. The duty of a polling agent is merely to

identify the voter, and that could not by itself and w thout
nore, be said to further the election prospects of the
candidate. So long as the polling agent confines hinself to
his work as such agent of nerely identifying the voters, it
cannot be said that section 123(8) has, in any manner, been
i nfringed.
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It is argued for the appellant that |eaving aside the world
of theories and entering into the realm of practica
politics, the appointnent of a Government servant as polling
agent by one of the candidates must result in the dice being
| oaded heavily against the other candidate, and t hat
situations mght be conceived in which the presence of a
Government servant of rank and inportance as polling agent
of one of the candidates mght prove to be a source of
unfair election practices. But if that is established, and
if it is made out that the
(1) 1954 S.C.J. 286.
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candidate or his agent had abused the right to appoint a
Covernment servant as polling agent by exploiting the
situation for furthering his election prospects, then the
matter can be dealt with as an infringement of section
123(8). But the question which we have got to decide is
whet her as an abstract proposition of law the nmere
appoi nt nent of a Governnment servant as a polling agent is in
itself ~and without nore an infringenent of section 123(8).
Qur answer is in the negative.” In'the present case, the
finding is that beyond acting as polling agent Sital Singh
did nothing. Nor isthere any finding that the respondent
in any manner availed hinself of his presence at the polling
booth to further hi's own election prospects. Thus there are
no grounds for holding that section 123(8) had been
cont ravened.
In the result, the appeal fails and is disnissed with costs.
Appeal di sm ssed.




