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S.B. SINHA, J

These two appeal s invol ving comnmon questions of fact and | aw
were taken up for hearing together and are being disposed of by this
conmon j udgrent .

The nenbers of the appellant Union were enpl oyees of Heavy

Engi neering Corporation Limted, the respondent herein (‘the Conpany’).

It is a sick conpany. It was referred to BLIFR in terns of the provisions of
Si ck Industrial Conpanies (Special Provisions) Act, 1985. As one of the
neasures for revival of the conpany it floated a schenme for voluntary
retirement of its enployees. One of such schenme was floated in the year
1987 which remained in force upto 1990. “On and about 20.10.90 a revised

Vol untary Retirenent Schene was floated. The said scheme was to remain
effective for an initial period of one year but admttedly the same has been
extended fromtinme to tinme. Both unionised and non-unioni sed enpl oyees
nunbering in thousands opted thereunder. Pursuant to or in furtherance of
the said schene the follow ng benefits were to be given to the enpl oyees
opting for voluntary retirenent:

"5.1.1 Conpensation at the rate of one and half
nonth nonths’ salary for each conpl eted

year of service, subject to a ceiling equal to
the enpl oyee’s nonthly salary at the tine

of voluntary retirement multiplied by

bal ance nonths of service left before the

normmal date of superannuation

5.1.2 Payment of salary for the notice period as
provided in the offer of appointnent of the

enpl oyee.

5.1.3 Cash val ue of the unavail ed Earned Leave
at the credit of the enployee on the

ef fective date of voluntary retirenent

subject to the existing limt of 240 days.

5.1. 4 Payment of Provident Fund accumrul ation
i nclusive of Corporation’s contribution in
full together with interest thereon standing
to the enployee’s credit in the Provident

Fund Account as on the date of the

vol untary retirenent.
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5.1.5 Gratuity as admi ssible under the Gratuity
Rul es applicable to the enpl oyee.

5.1.6 Payment of TA, cost of transportation of
baggage, Transfer Grant and incidenta
Travelling All owance etc. as in the case of
servi ng enpl oyees on transfer for

proceeding to his Home Town or to the

pl ace where he intends to settle in India."

The Conpany issued a circular letter being Crcul ar No.5/97 dated

9th Cctober, 1997 effecting revision in the scale of pay. The same, although

i ssued on 9th Cctober, 1997, was given retrospective effect from1l.1.1992.

It was to remain in force for a period of 5 years fromthe said date, i.e., upto
31.12.1996. Causes 3.2 and 3.3 thereof read as under

"3.2 The revised Scales of Pay shall al so be applicable
on a pro-rata basisto only those Executives, non Unioni sed
Supervi sors-and Enpl oyees i n-equivalent salary grades who

were on the rolls of the Corporation-as on 1.1.1992 but have
subsequently ceased to be in service of the Corporation on

account of superannuation or death.

3.3 Benefits of revision of Scales of Pay shall not be
applicable to those Executives, Non Uni oni sed Supervisors

and Enpl oyees in equivalent Salary G ades of ‘the Corporation

who were on the rolls of the Corporation as on1.1.1992 but

have subsequently |eft the services of the Corporation for the
foll owi ng reasons: -

1 Di smi ssal ;

.2 Di schar ge;

.3 Resi gnation wi t hout perm ssion

4 Resi ghation in cases where disciplinary action for
onduct i nvol ving noral turpitude has been

iated or contenplated."”

The appel l ants herein indisputably opted for the said voluntary
retirement schene dated 22.10.1990 and retired between the period 1.1.1992
and 31.12.1996.

In view of the revision of scales of pay by the Conpany in termns

of the afore-nmentioned circular dated 9th Cctober, 1997 a contention was

rai sed by the appellant that they were entitled to the benefit 'thereof. " The
matter was referred to the Governnent of India and the Mnistry of
Industries by a letter dated 24th March, 1993 stated that the enployees who
had opted for voluntary retirenent in terms of the aforenentioned schene
were entitled to the benefit of the revision of pay in/'the following terns :

"\ 005. the enployees who have voluntarily retired
after 1.1.1992, on the effective date of revision of
wages and sal ary, as the case may be, he will be
eligible for arrears of wages including arrear of
conpensati on paid under the approved voluntary
retirement schene. However, the arrears will be
payabl e only after the wage revision is approved. It
is the responsibility of the conpany to pay the
arrears arising fromwage revision. Arrears on
account of V.R S., conpensation, if any, nmay

however be met fromthe Budget grant of the

conpany for V.R S. for the year in which such

revi sion takes effect."
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As despite the said purported direction of the Central Governnent

the benefit of the revised scale of pay were not extended to the appellants
herein, they filed a wit petition before the Ranchi Bench of the H gh Court
of Judi cature at Patna (now Jharkhand H gh Court). A learned Single Judge

of the said Court dismssed the said wit petition opining that the appellants
had no legal right in relation thereto. It was furthernore opined that when
the said circular No.5 of 1997 was issued, the appellants having voluntarily
retired, it was not applicable in their case.

Letters Patent Appeals preferred there against by the appellants

were al so dism ssed. The Division Bench of the H gh Court in its judgnent,
whi ch is inmpugned herein, relying upon or on the basis of Hi ndustan

Machi nes Tools Ltd. & Anr. vs. MS. Kang/P.N Kashyap reported in

(1997) 11 SCC 186 held that as the respondents had voluntarily retired
under a Special Scheme, they were not entitled for revised scale of pay as
revi sed under the said Crcul ar- No.45 of 1990 dated 1-3-1991

In assailing the said judgnents, M. S. B. Upadhyay and M. MA

Chi nnasany, the learned counsel appearing on behalf of the appellants

woul d submit that the H gh Court comritted a nanifest error in arriving at

the said conclusion, inso far as it proceeded on the basis that the voluntary
retirement schene dated 22.10.1990 was a speci al schenme as the sane

remained in force for a period of 10 years. It was furthernore urged that the
Conpany being a sick industry, it had taken recourse to the voluntary
retirement on a |l ong-term basis and even prior to introduction of the said
schene of the year 1990, another schene had been floated. The |earned

counsel for the appellants furthernore urged that no distinction exists
between ’voluntary retirenment’ and ' superannuation’ and in support of the

said proposition, reliance has been placed on V. Kasturi vs. Managi ng
Director, State Bank of India, Bonbay & Anr. (1998) 8 SCC 30.

M. Ranjit Kunmar, |earned Senior counsel appearing on behal f of

the respondent, on the other hand, woul d contend that having regard to the
contract of voluntary retirenent, the concerned enpl oyees havi ng al ready
taken the benefits adm ssibl e under the schene including the proportionate
pay for their future service were not entitled to benefits of revised scal e of
pay. The enployer in arranging its financial plan‘on request to paynent of
benefits under the voluntary retirenent schene could not and did not
anticipate that there would be a revision in the pay scale and the same woul d
be applicable also to the enpl oyees who had opted for voluntary retirement.
Pensi oners, according to the | earned counsel, stand absolutely on a different
footing inasmuch as even after their superannuation they continue to draw
pension. Simlarly, the famly nenbers of the deceased enpl oyees woul d

be entitled to famly pension. Upon such voluntary retirement in termnms of
the schene, the jural relationship cones to an end, M. Ranjit Kumar

argued. Drawi ng our attention to the distinction between clauses 3.2 and 3.3
afore-nmentioned, it was submtted that it specifically |lays down as to what
was to be included has been included and what was to be excluded has been
excluded. Thus, the Conpany never had any intention to include the cases

of the enpl oyees who had opted for voluntary retirenent in terns of the
schenme, they have not been included in clause 3.2 of the Grcular. Revised
pay scal e being applicable to a person who is in service, a fortiori the sane
woul d be inapplicable to the persons who are not in service, according to the
| ear ned counsel

In reply, M. S B. Upadhyay, |earned counsel submitted that the

jural relationship was created in ternms of the schene itself and in this behalf
our attention was drawn to paragraph 20.2 of afore-nentioned G rcul ar

No. 5/ 97 whi ch reads as under:

"20.2 Only those separated Executives,

Supervi sors and Enpl oyees in the equival ent salary
grades who ceased to be in enploynent of the

Cor poration due to superannuation or death on or
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after 01.01.1992 shall be eligible for arrears on
pro-rata basis."

An offer for voluntary retirenent in terns of a scheme, when

accepted, leads to a concluded contract between the enployer and the

enpl oyee. In terns of such a schenme, an enpl oyee has an option either to
accept or not to opt therefor. The schene is purely voluntary, in terns

wher eof the tenure of service is curtailed which is pernmissible in law  Such
a schenme is ordinarily floated with a purpose of downsizing the enpl oyees.

It is beneficial both to the enployees as well as to the enployer. Such a
schenme is issued for effective functioning of the industrial undertakings.

Al t hough the Conpany is a "State" within the neaning of Article 12 of the
Constitution of India, the terns and conditions of service would be governed
by the contract of enploynment. Thus, unless the terns and conditions of

such a contract are governed by a statute or statutory rules, the provisions of
Contract Act woul d-be applicable both at the formulation of the contract as
al so the determination thereof. By reason of such a scheme only an
invitation of offeris floated.” Wen pursuant to or in furtherance of such a
vol untary retirenent schene an enpl oyee opts therefor, he nakes an offer

whi ch upon _acceptance by the enployer gives rise to a contract. Thus, as

the matter relating to voluntary retirenment is not governed by any statute,
the provisions of Indiran Contract Act, 1872, therefore, would be applicable
to. [See Bank of India & Ors. vs. OP. Swarnakar & Ors.. (2003) 2 SCC

721)]

It is also comopn know edge that a schene of voluntary

retirement is preceded by a financial planning. Finances for such purpose,
either in full or in part, mght have been provided for by the Centra
Government. Thus financial inplications arising out of inplenmentation of a
scheme must have been borne in mnd by the Conpany, particularly when it

is a sick industrial undertaking. Ofers of such nunber of enpl oyees for
voluntary retirenent, in that view of 'the natter, were to be accepted by the
Conpany only to the extent of finances avail able therefor.

We have noticed hereinbefore the benefits adm ssible under the

schene. The enpl oyee offering to/opt for such voluntary retirenment, not
only gets his salary for the period nentioned therein but also gets
conpensation calcul ated in the manner specified therei'n, apart from other
benefits enumerated thereunder

A clarification was issued on and about 17th July, 1992 whereby

and whereunder the benefit of conpensation and notice pay was restricted to
Basi ¢ Pay and Dearness Al |l owance that woul d have been paid to the

enpl oyees till the date of their supernanuation and in case the enpl oyee

bei ng rel eased after serving the full notice period or part thereof and having
drawn the salary for the same, the notice pay woul'd not be adm ssible to that
extent. It is on the afore-nentioned prem se clauses 3.2 and 3.3 of the said
schenme are to be construed.

The revised scal e of pay have been nade applicable‘on a pro-rata

basis to those enpl oyees who were on the rolls of the Corporation as on

01.01. 1992 but have subsequently ceased to be in service of the Corporation
on account of superannuation or death. Wile extending the said benefit,

the word "only" has been used which is of sone significance. Clause 3.3 of
the schene which excludes the applicability of the schene categorically
states that the sanme shall not be applicable to those who were on the rolls of
the Corporation on the said date, but subsequently left the services for the
reasons stated thereunder, nanely :

. Di smi ssal ;

. Di schar ge;

. Resi gnation wi thout perm ssion

. Resi ghation in cases where disciplinary action for m sconduct

1
2
3
4
i nvol ving noral turpitude has been initiated or contenpl ated.
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The question which arises for our consideration is whether in

view of the fact that the enpl oyees who had opted for voluntary retirenent
havi ng not been excluded fromthe purview of C ause 3.3 of the said
Circular No.5/97, would be treated to be included or the benefits thereof
woul d be available to only such enpl oyees who come within the purview of
Clause 3.2 thereof ?

Construction of the afore-nmentioned provisions undoubtedly

woul d depend upon the purport and object of the voluntary retirenent
schenme vis-a-vis the retrospective effect given to the revision of pay in
terms of the afore-nmentioned circular dated 9th Cctober, 1997

The voluntary retirement schene speaks of a package. One
either takes it or rejectsit.. Wile offering to opt for the sane, presunmably
the enpl oyee takes into consideration the future inplication also.

It is not in dispute that the effect of such voluntary retirenent

schene is cessation of jural relationship between the enployer and the
enpl oyee. - Once an enpl oyee opts to retire voluntarily, in terns of the
contract he cannot raise a claimfor a higher salary unless by reason of a
statute he becomes entitled thereto. He may al so becone entitled thereto
even if a policy in‘that behalf is fornulated by the Conpany.

We have indicated hereinbefore that before floating such a

schene both the enployer as al so the enployee take into account financia
inmplications in relation thereto. Wen an invitation to offer is floated by
reason of such a schenme, the enployer nust have carried out exercises as
regard the financial inplicationthereof. |[If a |arge number of enployees opt
therefor, having regard to the financial constraints an enpl oyer may not
accept offers of a nunber of enployees and nmay confine the sanme to only a
section of optees. Sinilarly when an enpl oyer accepts the

reconmendati ons of a Pay Revi sion Conmittee, having regard to the

financial inplications thereof it nay accept or reject the whole or a part of
it. The question of inclusion of enployees who forma special class by

t hensel ves, woul d, thus, depend upon the object and purport thereof. The
appel l ants herein do not fall either in clauses 3.2 or 3.3 expressly. They
woul d be treated to be included in clause 3.2, provided they are considered
at par with superannuated enpl oyee.  They would be excluded if they are
treated to be di scharged enpl oyee.

We have noticed that admittedly thousands of enpl oyees had

opted for voluntary retirenment during the period in question. They

i ndi sputably forma distinct and different class. Having given our anxious
consi deration thereto, we are of the opinion that neither they are di scharged
enpl oyees nor are superannuated enpl oyees. The expression

"super annuati on"” connotes a distinct nmeaning. It ordinarily means, unless
ot herwi se provided for in the statute, that not only he reaches the age of
superannuati on prescribed therefor, but also becones entitled to the retira
benefits thereof including pension. "Voluntary retirenment" could have
fallen within the afore-nentioned expression, provided it was so stated
expressly in the schene.

Fi nanci al considerations are, thus, a relevant factor both for

floating a scheme of voluntary retirenent as well as for revision of pay.
Those enpl oyees who opted for voluntary retirenment, make a planning for

the future. At the time of giving option, they know where they stand. At
that point of tine they did not anticipate that they woul d get the benefit of
revision in the scales of pay. They prepared thenselves to contract out of
the jural relationship by resorting to "gol den handshake". They are bound
by there own act. The parties are bound by the terns of contract of
voluntary retirement. W have noticed hereinbefore that unless a statute or
statutory provision interdict, the relationship between the parties to act
pursuant to or in furtherance of the voluntary retirement schene, is
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governed by contract. By such contract, they can opt out for such other
terns and conditions as nay be agreed upon. 1In this case the terns and
conditions of the contract are not governed by a statute or statutory rules.

The question came for consideration before the Division

Bench of this Court in A K Bindal & Anr. vs. Union of India & Os.

[ (2003) 5 SCC 163] wherein this Court took notice of the fact that in

i mpl enentati on of such a schene a considerabl e anount has been paid to

the enpl oyee ex gratia besides the terminal benefits in case he opts therefor.
It has further been noticed that the paynment of conpensation is granted not
for doing any work or rendition of service and in lie of his |eaving the
services of the conpany.

[See al so Oficers & Supervisors of |.D. P.L. vs. Chairman
& MD., |I.D.P.L. & Ors.~ (2003) 6 SCC 490]

In State of Andhra Pradesh and Anr. vs. A P. Pensioners

Association & Os. [JT 2005 (10) SC 115], this Court categorically held

that financial inplication is a relevant criteria for the State Governnent to
determ ne as to what benefits can be granted pursuant to or in furtherance of
the recomendations of a Pay Revision Conmttee. A fortiori while taking
that factor into account, an enployer indisputably would also take into

consi derati on the nunber of enpl oyees to whom such benefit can be

ext ended.

It will also be gernane for such a purpose to take into
consi deration the question as to whether those who are no longer on the rolls
of the conpany should be given the benefit thereof.

Considering the matter fromthat context, we are of the opinion

that it cannot be said that the Conpany intended to extend the said benefits
to those who had opted for voluntary retirenment. Clause 3.2 of the circular

i ncl udes only those who were on the rolls of the Corporation as on 1.1.1992,
as al so those who ceased to be in service on that date on account of
superannuati on or death. The appellants do not come in the said category.
In view of the fact that they have not been expressly included within the
purview t hereof, we are of the opinion that although they have not been
excluded by clause 3.3, they would be deened to be autonatically excluded.

I n H ndustan Machine Tools Ltd. & Anr. vs. MS
Kang/ P. N. Kashyap (1997) 11 SCC 186, this Court observed that

"10. \005\005..Those who retired on attaining the age of
58 years or voluntarily retired under Rule 24.2(b) or
(c), as the case may be, under the Conduct,

Di scipline and Appeal Rules referred to hereinbefore
are the persons referred to in clause 2.2.2 of the
office order. The benefits of the revision of pay
scal es shall not be applicable to those persons who
were on the rolls of the Conpany as on 31-12-1986

but subsequently left the service of the Conpany
before the date of issue of Ofice Order No.45 of

1990 for any reason, whatsoever, including

resi gnati on except the category mentioned in clause
2.2 above. Thereby the necessary inplication is that
all those who are covered and stand on the sane
footing are excluded except to the extent of gratuity,
revision of the terminal benefits as nmentioned in para
6. 13 which postulates that gratuity paid or payable to
enpl oyees covered under clause 2.2 will be
recal cul ated on the revised pay subject to the
prescribed ceiling. Thus, it could be seen that the
di stinction has been drawn between enpl oyees who
retired voluntarily under rule 24.2 of the Conduct,

Di sci pline and Appeal rules or the enployees who
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retied under the Special Schene operating fromtine
to tine. The respondents having retired under the
Speci al Schene are not enpl oyees covered under the
Speci al Schene are not enpl oyees covered under the
vol untary retirenent under Rule 24.2 of the
Conduct, Discipline and Appeal Rules referred to
her ei nbef ore. "

The expression "Special Scheme" used therein nmust be
understood in the context of a general Schene of enploynent governing the
terns and conditions of service or which is a part of the statutory rules

governing the service of the enployees. 1In this sense also the Voluntary
Retirenment Schene is a Special Scheme. The schenme was initially
i ntroduced for one year. It mght have been extended fromtinme to tine.

Ext ensi on of such schene indisputably rmust have been on the basis of
exercises resorted to by the enployer as regards the financial inplications
thereof, availability of fund, average nunber of enpl oyees opting therefor
and other rel evant factors. Only because the said schene remained in force
for a total period of 10 years, the sane would not nean that it becane a part
of the general terns and conditions of contract of enploynment. Furthernore
evidently as the schene floated in 1987 did not work to the satisfaction of
the Conpany, it was replaced by the year 1990 schene upon extendi ng

nore benefits to the enpl oyees.

State Bank of India vs: AN Gupta & Os. [(1997) 8 SCC

60] whereupon M. Upadhayay placed strong reliance, departnenta

proceeding could be initiated in terns of the pension rules. It is in that
context this Court held:

"It cannot be said that an enployee retires only on
superannuation and there i s no other circunstance
under which an enpl oyee can retire. Retirenent

on superannuation is not the only node of
retirement known to service jurisprudence. There
can be other types of retirenents |ike premature
retirement, either conpul sory or voluntary. It
woul d be in the case of a premature retirenent or
any other contingency when an enpl oyee | eaves

the service of the Bank before he superannuates,
Rul e 11 woul d becone applicable. Retirenment on
superannuation is automatic as per Rule 26 of the
Service Rules. No further action on the part of
the Executive Commttee of the Central Board of
the Bank would be required in such a case and rule
11 will not be applicable."

The said has no application in the present case.

It has not been suggested that voluntary retirenent, in absence

of any express statutory rule governing the filed, would bring about a case
of superannuation. In V. Kasturi (supra) a new Rule was introduced
providing for pension of an enpl oyee after retirenent on conpletion of 20
years of service, provided he requested in witing therefor. The questions
which fall for consideration therein was that if a person was eligible for
pension at the time of his retirement and if he survives till the tinme of
subsequent amendnent of the rel evant pension schene, whether he woul d
beconme entitled to enhanced pension or would becone eligible to get nore

pension as per the new fornula of conputation of pension. In the fact
situation obtaining therein, it was held that enpl oyees could be divided in
two categories, i.e., those who were eligible for pension at the tinme of his

retirenment and those who were not. \Wereas in the case of first category the
benefit of the amended provisions would be applicable, but in the second it
woul d not . V. Kasturi (supra) also, thus, in our opinion, is not applicable
to the fact of the present case.
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It may be true that the Central governnent interpreted the

provision differently, but in the absence of any statutory provision the sane
i s not binding upon the respondent. It is of some interest to note that the
Central Covernnment opined that the Conpany itself has to bear the burnt of
addi ti onal burden which on all probabilities was an inpossible task.

Qur attention has not been drawn to the provision of any
statute that even in its day to day functioning the Conpany woul d be bound

by any direction issued by the Central Government. It nay be that the
respondent is a Governnment Conpany w thin the meaning of Section 617 of
the Conpanies Act. It may be that entire sharehol ding of the Company is

held by the the President of India or his nomnee but inlawit is a separate
juristic entity and, thus, in absence of any statutory provision, the Conpany
was not bound by any such clarification issued by the Central Governnent.
Even where a statute confers such a jurisdiction on the Central CGovernnent,
the same nust be held to be confined only to the provisions contained
therein. [See State of U P. vs. Neeraj Awasthi & Ors. (2006) 1 SCC 667]

Al t hough either before the H gh Court or before us no

subm ssions were nade relying on or on the basis of office nmenorandum

dat ed 5t h-May, 2000, a copy whereof has been annexed only with the witten
subm ssions. W are, however, of the opinion that the same woul d not

advance the case of the appellants for nmore than one reason. Firstly, the
sai d of fi ce menorandum dated 5th May, 2000 cannot be considered by us as

the same had been filed for the first tinewith the witten submissions. No
opportunity therfor had been given to the respondents to respond thereto.
Secondly, the sanme is a general circular whereas the circular letter dated 24th
May, 1993 issued by the Union of India deals with the particul ar problem
wherein it has categorically been stated that the Central Governnent shal

nor undertake the financial responsibility therefor. In any event, the said
letter refers to the schenes which mght have conme into force after 2000. It
evidently, does not refer to the 1987 Schene vis-‘-vis the revision of the
pay scal es.

The Appellants filed the wit petition relying on or on the basis
of the aforenentioned circular of the Union of India dated 24th May, 1993.

For the foregoing reasons, we are of the view that 'the
i mpugned judgnment cannot be faulted with. The appeal s, thus, being devoid
of any nerit are dism ssed. No costs.




