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1. Chall enge in this appeal is to the judgnent of the

Di vi si on Bench of the Andhra Pradesh Hi gh Court hol ding the
appel l ant guilty of offences punishable under Section 302 and
Section 201 of the Indian Penal Code, 1860 (in short the '"IPC).
Bef ore the Hi gh Court challenge was to the judgnent of the

| earned 11 nd Additional Sessions Judge, West Godavari, El uru
wher eunder appel | ant. and hi s nother were found guilty of

of f ences puni shabl e under Section 302 read with Section 34

| PC and Section 201 IPCread with Section 34 |PC. . Each was
sentenced to undergo inprisonment for life and pay a fine of
Rs.1,000/- with default stipulation for the first offence and 5
years inprisonnment and fine of Rs.500/- with default
stipulation for the latter offence.

2. Background facts in a nutshell are as under

Koduri Kasivi swanadham (PW2) is having sone

agricultural lands at Mallavaram There is a farnhouse
containing one roomin his fields. Byvarapu Raju (A-1) was
working as a farmservant since 1 = years prior to the

i nci dent. The deceased who is no other than the father of A-l
used to cone along with him Nagamani (A2) was the wife of\025
the deceased. The deceased was the resident-of Paderu in

Vi sakhapatnam district. On 29.2.1996 both the accused and
Venkat arao (hereinafter referred to as the 'deceased’) were
gquarreling with each other at the farmhouse and at about

12.00 midnight. Bolla Venkat Rao (PWs) heard cries fromthe
farnmhouse of PW2, and when he enquired fromA , he

informed that his father came in an intoxicant condition
asking himand his nmother (A2) to cone to Pederu and was
beating A2 and therefore they both beat the deceased. PW

went to the house of PW2 and inforned about the sanme. PW2
along with sonme other witnesses went to farnmhouse and at

that tinme both the accused were ready havi ng packed their

| uggage to | eave the place. Then PW2 questioned the accused,
for which Al stated that his father came in an intoxicant
condition and was beating his nother (A2) and in course of the
guarrel he hacked his father with "Yerukal akatti” and A2 al so
hacked t he deceased. Thereafter both the accused showed the
dead body, which was in the field of sugar cane garden of

Chi na Venkat Rao (PW). PW2 sent a word to the Village

Admini strative Oficer. Thereafter he gave Ex.P7 report to the
police on 1.3.1996 at 5A.M PW3 who received Ex. P7 report,
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regi stered a case under Section 302 read with Section 34 | PC
PWL5 took up investigation. By the tinme he went to Chagal lu
Police Station, both the accused were present in the police
station. Thereafter Al led himand the nmediators to the
"Makanmshed" of Vi swanadham and produced the bl oodstai ned

kni fe, bloodstained T-Shirt and Lungi and they were seized
under Ex.P3. PW5 prepared Ex.P4 observation report and
seized M GCs. 7 and 8 (control earth and bl oodstai ned earth).
Thereafter he visited the place where the dead body was found
lying and declaration report was drafted. At that place, he
sei zed bl oodstai ned earth and control earth. Thereafter he held
i nquest on the dead body of the deceased from10.30 a.m to 1
p.m in the presence of PW and another and exani ned the

wi t nesses. After inquest, the dead body was sent to post
nortem exam nati on. PWLO conduct ed autopsy and found 13
injuries. He opined that the deceased died of shock due to
henorrhage on account of injury to vital organs. After

conpl etion of investigation, PW5 filed a charge sheet. To
support the case of ‘the prosecution, it exam ned 15 wi tnesses
and marked 21 docunments besi des the case properties MGCs. 1

to 11. Accused persons pleaded i nnocence.

3. Consi deri ng the evidence on record the trial Court
ordered conviction and sentence as afore-stated. |In appea
before the H gh Court A-2 i.e. nother of the accused was
found not guilty and it directed her acquittal. However, the
conviction and sentence so far as accused-appel |l ant who was
separately charged under Section 302 and 201 I'PCis
concerned was mai nt ai ned.

4, In support of the appeal, |earned counsel for the
appel l ant submitted that the prosecution version as unfol ded
during trial shows that the incident took place during the
course of a sudden quarrel and, therefore, Section 302 |IPC
has no applicati on.

5. Learned counsel for the respondent-State on the other
hand supported the judgnents of the trial Court and the High
Court.

6. For bringing in operation of Exception 4 to Section 300

IPCit has to be established that the act was conmitted

wi t hout preneditation, in a sudden fight in the heat of

passi on upon a sudden quarrel w thout the offender having

taken undue advantage and not having acted in a cruel or

unusual manner.

7. The Fourth Exception of Section 300, |IPC covers acts
done in a sudden fight. The said exception deals with a case
of prosecution not covered by the first exception, after which
its place woul d have been nore appropriate. The exception is
founded upon the sanme principle, for in both there'is absence
of preneditation. But, while in the case of Exception 1 there is
total deprivation of self-control, in case of Exception 4, there is
only that heat of passion which clouds nmen’s sober reasons

and urges themto deeds which they would not otherw se do.
There is provocation in Exception 4 as in Exception 1; but the
injury done is not the direct consequence of that provocation
In fact Exception 4 deals with cases in which notw thstanding
that a bl ow may have been struck, or sone provocation given

in the origin of the dispute or in whatever way the quarrel nmay
have originated, yet the subsequent conduct of both parties
puts themin respect of guilt upon equal footing. A ’'sudden
fight' inplies nutual provocation and bl ows on each side. The
hom cide comrmitted is then clearly not traceable to unilatera
provocation, nor in such cases could the whol e bl ame be
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pl aced on one side. For if it were so, the Exception nore
appropriately applicable would be Exception 1. There is no
previous deliberation or deternmination to fight. A fight

suddenly takes place, for which both parties are nore or |ess

to be blamed. It may be that one of themstarts it, but if the

ot her had not aggravated it by his own conduct it would not

have taken the serious turn it did. There is then mutua
provocation and aggravation, and it is difficult to apportion the
share of blanme which attaches to each fighter. The help of
Exception 4 can be invoked if death is caused (a) w thout

premedi tation, (b) in a sudden fight; (c) without the offender’s
havi ng taken undue advantage or acted in a cruel or unusua
manner; and (d) the fight nust have been with the person

killed. To bring a case within Exception 4 all the ingredients
mentioned in it must befound. It is to be noted that the 'fight’
occurring in Exception 4 to Section 300, IPCis not defined in
the IPC. It takes two to nake a fight. Heat of passion requires
that there nust be notime for the passions to cool down and

in this case, the parties have worked thenselves into a fury on
account of the verbal altercation in the beginning. A fight is a
conbat between two and nore persons whether with or

wi t hout weapons. It is not possible to enunciate any genera

rule as to what shall be deened to be a sudden quarrel. It is a
guestion of fact and whether a quarrel is sudden or not nust
necessarily depend upon the proved facts of each case. For

the application of Exception 4, it is not sufficient to show that
there was a sudden quarrel and there was no preneditation

It nust further be shown that the offender has not taken

undue advantage or acted in cruel” or unusual manner. The
expression 'undue advantage’ as used in the provision neans
"unfair advantage’. These aspects have been highlighted in

Dhi raj bhai Gorakhbhai Nayak v. State of Gujrat (2003 (5)
Supreme 223])and Parkash Chand v. State of H P. (2004 (11)

SCC 381).

8. On the background facts considered in the light of the
principles set out above, it is clear that to the present case the
Exception 4 to Section 300 | PC applies. Therefore, the
appropriate conviction would be under Section 304 Part | |IPC

and not under Section 302 IPC. The conviction-in terns of

Section 201 IPCis well founded and does not warrant

interference. In the ultimte conclusion, the appeal is allowed

to the aforesaid extent by altering the conviction from Section
302 IPC to Section 304 Part |, IPC. The custodial sentence of

10 years woul d neet the ends of justice.




