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ACT:

| ncone Tax- Conpany havi ng several activities-Set-off of |oss
i n one, when can be clainmed against profits in . another-We-
t her activities constitute one  business or separate
busi nesses- M xed question of lawand fact-Indian lncome Tax
Act, 1922, (11 of 1922) SS. 24(2), 66(2).

HEADNOTE

The appellant conpany which had different ventures ' claimed
to set off against the profits of lone venture the | osses of
its other venture which were brought forward fromthe back
years, contending that the | osses were of the sane business
and S. 24(2) of the Indian Income-tax Act —applied. The
"tribunal rejected the appellants <contention -and gave
reasons why the various activities of the conpany coul d  not
be construed as the sanme business for the applicationof S
24(2).

The company then asked the Tribunal to nmake a reference to
the High Court on questions of |law arising out of Tribunal’s
order. The Tribunal declined to nake a reference. The com
pany noved the Hi gh Court of Calcutta, under s. 66(2) of

489

Income-tax Act, for calling upon the Tribunal to state a
case but the application was sunmmarily dismnissed. The
conpany appealed to the Supreme Court, by special \ |eave,

agai nst the decision of the Incone-tax Appellate Tribuna

and al so the order of the Calcutta H gh Court.

Hel d, that the question whether different ventures carried
on by an individual or a conpany formone business is a
m xed question of law and facts. The principle is to find
out whether there is any interconnection, any interlacing,

any interdependence, any wunity at all, enbracing t he
ventures as laid down in Scales v. George Thonpson & Co.

Ltd. These principles have to be applied to the facts
before a legal inference can be drawn that a particular
business is conmposed of separate businesses and not one
busi ness. The ultimate conclusion is a legal inference from
facts proved and is one of mxed |law and fact on which
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application of S. 24(2) of the Act depends.

In the instant case a question of law did arise on which the
H gh Court should have asked for a statement of the case.
The question of law is "whether on the facts and
circunmst ances of the case, the business activities of the
conpany, to wit, manufacture and sale of sugar and sale and
purchase of gunnies, jute, nustard seeds, <constituted the
same business within the neaning of S. 24(2) of the Indian
| ncome-tax Act, 1922".

The High Court is directed to call for a statement of the
case fromthe Tribunal and dispose of it according to | aw
Scales v. Ceorge Thompson & Co. Ltd., (1927) 13 T. C. 83,
relied on.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 143 of 1958.
Appeal | by Special Leave fromthe Judgnent and Order dated
the 15th March, 1955, of the Incone-tax Appellate Tribuna
of India, Calcutta in|I. T. A No. 4309 of 1954.

Cvil Appeal No. 144 of 1958.

Appeal by Special Leave fromthe Judgment and Order dated
the 27th April, 1956, of the Calcutta High Court in Income-
tax Matter No. 9 of 1956.

N. A.  Pal khivala (In both the Appeals) and B. P. Maheshwari
for the Appellants.

K. N. Raj agopal Sastri and D. Gupta for the Respondent.

1960. Novenber 17. . The Judgment of the Court was delivered
by
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H DAYATULLAH, J.-These are two consolidated appeals by
special leave. The first is directed against ,.an order of
the Incone-tax Appellate Tribunal, Calcutta Bench dated
March 15, 1955, and the other, against an order  of the
Calcutta High Court dated April 27, 1956, declining to ask
for a statenent of the case under s. 66(2) of the |Indian
I nconme-tax Act.

The facts are as follows: Setabgunj Sugar MIIs, Ltd., is
the appellant. This Conpany was incorporated in-1934, and
was established to take over sone sugar mlls run by a firm
I ncl uded in the objects for which the Conpany was
est abl i shed was the business of buyers, sellers and dealers
injute, gunnies, oil seeds, etc. For the first few vyears,
the Company carried on the business of manufacture and sale

of sugar only. 1In the accounting year ending August 31
1945, the Conpany had some transactions in gunnies and . made
a profit. In the next accounting year ending August 31
1946, the Conpany made also a profit in transactions in
gunnies and jute. In the accounting year endi ng August 31,

1947, (corresponding assessnment year being 1948-49), the
Conpany did business in nustard seeds, gunnies and Hessian
and made profit. After this assessnent year, the Canpany
ceased to have any business other than the manufacture —and
sal e of sugar

We are concerned wth the assessnent year 1948- 49,
correspondi ng to the accounting year endi ng August 31, 1947.
In that year, the profits fromthe sale of gunnies, nustard
and jute ambunted to Rs. 6,14,018. Sone-of the business was
done by purchases or sales in the territory now in Pakistan.
During the sane accounting year, the sugar business resulted
in aloss of Rs. 2,09,306. The loss in sugar business was
set off against the profits of the other businesses, and the
Income-tax O ficer by his order assessed the Conpany on an
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income of Rs. 4,04,712. The Conpany claimed to set off
against this profit, business |osses of back years in its
busi ness in sugar amounting to Rs. 13,43, 069, which had been
brought forward fromthe previous year. The contention of
the Conpany was that these | osses were of the same business,
and
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that s. 24(2) of the Indian Incone-tax Act applied. Thi s
contention was not accepted. On appeal to the Appellate
Assi stant Commi ssioner, the contention of s the Conpany was
accepted. The Conmi ssioner of Incone-tax then preferred an
appeal before the Incone- tax Appellate Tribunal (Calcutta
Bench), which was allowed. The Tribunal gave reasons why
the various activities of the Conpany could not be construed
as the sane business for the application of s. 24(2).

The Company then asked the Tribunal to nmake a reference to
the High Court on four questions of |aw which, it stated,
arose out of the Tribunal’s order. The Tribunal declined to
nmake a reference. The Conpany next nmoved the H gh Court
under s. 66(2) of the Act for calling upon the Tribunal to
state a case on the four questions, but its application was
summarily dism ssed. The Conpany has now, wth specia
| eave, appeal ed agai nst the order of the Tribunal reversing
the decision of the Appellate Assistant. Conm ssioner and
al so against the order of the H gh Court declining to cal
for a statenment of the case.

The question whether, on the application of the settled
tests, different ventures carried on by an individual or a
conpany formthe sane business i's a mxed question of [|aw
and fact. Certain principles-are applied to determne
whet her on the facts found a legal inference can ‘be drawn
that the different ventures constitute separate businesses
or viewed together, <can be said to constitute the sane
busi ness. These principles were stated by Rowatt, J. in
Scal es v. George Thonpson & Co. Ltd. (1). The |earned Judge
observed

P the real question i's, was there any inter-
connection, any interlacing, any inter-dependence, ‘any unity
at all enbracing those two busi nesses."

The | earned Judge al so observed that what one had to see was
whether the different ventures were so interlaced and so
dovetailed into each other as to make them the -same
busi ness. These principles have to be applied to the facts,
before a legal inference can be drawn that a particular
busi ness i s conposed of

(1) (1927) 13 T.C 83, 89.
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separate businesses, and is not one business. No doubt,
findings of fact are involved, because a variety of natters
beari ng on the wunity of the business have to be
i nvestigated, such as unity of control and managenent ,
conduct of the business through the sane agency, the inter-
rel ati on of the businesses, the enployment of same capital,
the maintenance of common books of account, enploynment  of
sane staff to run the business, the nature of the different
transactions, the possibility of one being closed without
affecting the texture of the other and so forth. Wen,
however, the true facts have been deternmined, the ultimte
conclusion is a legal inference fromproved facts, and it is
one of m xed | aw and fact, on which depends the application
of s. 24(2) of the Act. In our opinion, a question of |aw
did arise in the case, on which the H gh Court should have
asked for a statenent of the case. That question of lawis:
"Whether on the facts and circunstances of the case, the
busi ness activities of the Conmpany to wit, nmanufacture and
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sale of sugar and sale and purchase of gunnies, jute,
mustard seeds constituted the sane business wthin the
nmeani ng of s. 24(2) of the Indian Income-tax Act, 19227?"

We accordingly allow Civil Appeal No. 144 of 1958, with
costs, and direct the High Court to call for a statement of
the case fromthe Tribunal on this question, and dispose of
it, according to | aw.

As regards Civil Appeal No. 143 of 1958, which questions the
order of the Tribunal, we express no opinion, though we may
state that the | earned counsel for the Departnment attenpted
to show that the order of the Tribunal in the circunstances
of the case was correct, and that no other decision but the

one given by the Tribunal was possible. 1In view of the fact
that the Appellate Assistant Conm ssioner had drawn an
inference contrary to- that of the Tribunal, it cannot be
said that the |egal inference was one and one al one. e,

however, express ~no opinion either way, because we are
satisfied that a question of law did arise in the case, and

have, 'therefore, _allowed the other appeal, so that the
matter may be exam ned by
493

the High Court in the first instance, on a statenment of the
case by the Tri bunal
Cvil Appeal No. 143 of 1958, will, therefore, be dism ssed,
but without any order as to costs.

C. A No. 144 of 1958 all owed.

C. A No. 143 of 1958 di sm ssed.




