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1. Leave granted.

2. VWhat are the factors which are required to be taken into consideration
by the Central CGovernment for determining the price of levy sugar in

exercise of its power under Section 3(3C) of the Essential Comuodities Act,
1955 (the Act) is the question involved herein

3. Bef ore us, there are various owners of sugar mills who purchased
sugarcane fromthe farners.
4. Section 3(2)(f) of the Act enpowers the Central CGovernnent to fix

conpul sory quota of sugar produced by a sugar producer in the manner
prescribed by the Central Governnent including the price thereof at which

the sane is to be sold. It is known as "levy sugar”. ' The rest of the sugar
however, can be sold by the producers in free market. It is known as "free
sugar"

5. The factors which are relevant to be taken into consideration by
Central Governnent is contained in Section 3(3C) of the Act which

i ncl udes:

(a) The minimumprice, if any fixed for Sugarcane by the Centra

Gover nment .

(b) The manufacturing cost of sugar

(c) The duty or tax, if any, paid or payable thereon; and

(d) Securing a reasonable return on the Capital enployed in the business

of manufacturi ng,
and different price nay be determined fromtine to time for different
areas or for different factories or for different kind of sugar.

6. In these appeals, we are concerned with the determination of price of
sugar for the sugar years 1983-84 and 1984- 85.
7. The Central Government, in exercise of its power conferred upon it

under Section 3 of the Act, nade an order known as the Sugarcane Contro
Order. Cause 5A of the said order reads, thus :

"Cl ause 5A. Additional price for sugarcane

purchased on or after 1st October 1974:

(1) VWere a producer for sugar or his agent
pur chases sugarcane, from a sugarcane
grower during each sugar year, he shall, in

addition to the mni num sugarcane price
fixed under O ause 3, pay to the sugarcane
grower an additional price, if found due, in
accordance with the provisions of the second
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Schedul e annexed to this Order
XXX XXX XXX
(4) The additional price determ ned under sub-
clause (2) or sub-clause (3) as the case nay
be, shall be paid by the producer of sugar to
the sugarcane grower, at such tine and in
such manner as the Central Government or
the State Governnent, as the case nmay be
fromtime to tinme, direct.
(5) No additional price determ ned under sub-
cl ause (2) or sub-clause (3), as the case may
be, shall become payable by a producer of
sugar who pays a price higher than the
m ni mum sugarcane price fixed under cl ause
(3) to the sugarcane grower.
Provi ded that the price so paid shall in no
case be less than the total price conprising
the m ni mum sugarcane price fixed under
clause (3) and the additional price fixed
det er m ned under _sub-cl ause (2) or sub-
cl ause (3), as the case may be.
(6) Where any extra priceis paid by the
producer of sugar to the sugarcane grower
for the supply sugarcane-in addition to the
m ni mum sugar cane price fixed under clause
(3), the extra price so paid shall be adjusted
agai nst the additional sugarcane price
det ermi ned under sub-cl ause (2) or sub-
clause (3), as the case may be, and the
bal ance, if any, shall be paidto the
sugar cane grower.
(7)** Subj ect to the provisions of sub-clause (4),
the additional price shall becone payable to
a sugarcane grower, if he, in perfornmance of
hi s agreement with a producer of sugar
supplies not |less than 85% o the sugarcane
so agreed:
(* Provided that the Central Governnent or
the State Governnent as the case may be
may if it is satisfied that the appellant had
sufficient cause for not preferring the appea
within a further period of thirty days, admt
if presented within a further period of fifteen
days.
(**Provided that the additional price shal
becorme payable to a sugar grower even
when he supplies |less than 85% of the
sugar cane so agreed, if for the same supply
he has not been subjected to any penalty by
or under any Central or State Act or any
rules or orders nade thereunder for his
failure to supply 85% of sugarcane so
agreed. "

8. Sone of the States in India, however, even prior to coning into force
of the said Parliamentary Act, had enacted Legislative Acts, inter alia,
providing for to regulation and control of production of sugar

9. We may notice that in the State of Utar Pradesh, the CGovernnent of
Uttar Pradesh enacted Sugar Control Act, 1938. The Legislature of the State
of Uttar Pradesh, furthernore, enacted UP Sugarcane (Regul ati on of Supply

and Purchase) Act, 1953.

10. We nmay divide the node and manner in which the prices for |evy

sugar were to be fixed by the Central Government in three different periods.
11. Prior to 1.10.1974, the Central CGovernment, for arriving at the price
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of levy sugar, used to nop up the entire excess realization of anopunt

recei ved by the owners of the sugar mlls out of sale of free sugar as no
restriction thereupon was inposed.

12. Levy sugar price also used to be prem sed on Statutory M nimum

Price (SMP), a factor specified in clause (a) of Section 3(3C) of the Act
which is to be determined in terns of clause (3) of the Sugarcane Contro
Order, 1966 and not on the actual cane prices paid by the sugar factories to
the cane growers.

13. The Central Governnent, however, appointed a Committee

conmonl y known as Bhargava Conmmi ssion. |t gave its reconmrendati ons,

inter alia, opining that mopping up of the extra sale realization should be
confined to 50%

14. The Central Governnent, relying on or on the basis of the
recomrendati ons of the sai d Conmi ssion, introduced clause 5A in the said
Order as a result whereof additional price came to be paid to the growers of
sugar cane (1) over and above the SMP by the sugar producers; (2)

equi val ent anount from free nmarket sales realization came to be retai ned by
the sugar producer.

15. In terns of 'the said amendnent carried out in Sugarcane Contro

Order in the year 1974, while determ ning the | evy sugar price, 50% of the
noppi ng up was permtted provided the liability of sugar producers towards
cane growers to the extent of 50% of excess realization was al so taken to be
a factor as a part of cost of production. To put it differently, in the earlier
scenari o whereas entire extra sales realization was applied to reduce the
price of |levy sugar, upon anendnent of the said Oder, only 50% of the

entire sales realization was considered to be pernissible to reduce the price
of levy sugar provided the liability of excess realization was al so consi dered
as a part of cost of production.

16. Post Cctober 1974, therefore, apart fromthe | evy sugar being based
on the SMP only, the sane was based on the actual cane price payable by

the sugar producer. However, according to the sugar nmll owners, the

Central Governnent continued with the exercise of determ nation of the

price of levy sugar on the basis of 100% noppi ng up and had not been

consi dering the said changed scenari o.

17. We may al so notice that the State of Uttar Pradesh in purported of its
power conferred upon it under Section 16 of the 1953 Act enforced a price

to be paid by the owners of the sugar mll to the producers known as State

Advi sory Price (ASP). Indisputably, the SMP as al so the ASP for sugarcane
varied fromyear to year.
18. Questioning the node of cal culation resorted to by the Centra

Government in determning the price of |evy sugar, particularly, the effect of
cl ause 5A of the Sugarcane Control Order, as also the price |levied by the
State known as ASP, Mahal akshm Sugar MIls and Hari Nagar Sugar MIIs

filed wit applications before the Del hi H gh Court in the year 1985.

19. I ndi sputably, simlar wit applications for different sugar mlls were
filed by different owners of the sugar mlls

20. One of the contentions raised in the said wit applications was that
100% nopping up was illegal and the liability of the sugar producers

towards the cane growers was to be considered before arriving at the price of

| evy sugar.

21. One of the matters which came up before this Court is Shr

Mal apr abha Cooperative Sugar Factor v. Union of India (Mlaprabha-l)
since reported in [(1994) 1 SCC 648] wherein this Court, inter alia, held
"102. In paragraph 2.15 the details of the scheme

were given as foll ows:

" SUGARCANE SUPPLI ES STABI LI SATI ON

SCHEME

2.15 The details of the scheme are as foll ows:

(1) A statutory mininmumprice for sugar-cane

related to a basic recovery of 8.6 per cent with a

prem um for every 0.1 per cent increase in

recovery on proportionality basis will be fixed by

the Government of India.

(2) The mininmum price payabl e by individua
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factories will be fixed on the basis of the recovery
of the factory for the normal crushing period of the
previ ous season.

(3) The statutory mnimumprice as fixed above
shall be paid to all the cane growers subject to
clauses (18) and (19) of this schene.

(4) The factories shall share their extra sales
realisation fromsugar with the cane growers who
execute agreements for supply of cane and fulfi
contracts.

(5) The extra sales realisations shall be cal cul ated
according to the following formul a:

S=R-L

Wiere S stands for the amount shareable; R stands
for the sales realisations ex-factory excludi ng

exci se duty paid or payable to the factory by the
purpose; and L stands for sugar price as cal cul ated
on the basis of the statutory m ni mum cane price

and according to the Tariff Comm ssion schedul es

in force at the tine. (In periods of control and
partial control, L stands for the final 1evy price of
sugar fixed by Governnent.)

(6) The sales realisations will be inrespect of the
sugar produced during the season.

(7) The sales realisations will conprise\027

(i) the actual anount realised up to and

i nclusi ve of Septenber 30; and

(ii) the estimted val ue of the unsold stocks held
at the end of Septenber 30.

In case (ii) the value of the stocks will be

cal cul ated at the average rate of 'the sal es nade
during the last fortni ght of Septenber.

(8) The excess or shortfall in realisation fromthe
actual sale of the unsold stock of the season after
Sept ember 30 shall be carried forward to and
adjusted in the extra sales realisations of the
fol |l owi ng season.

(9) The extra realisation shall be divided equally
between the factory and the cane growers. "

104. It is true that Clause 5-A deals with
addi tional price payable to the sugar-cane
grower. However, if the reconmendati ons

nmade by the Bhargava Conmi ssion and the

nmet hod of conputation are taken into
consideration, it will be clear that the
producer of sugar will be entitled to retain
an anount equivalent to the anount paid to
the cane grower under Cl ause 5-A. That
amount cannot be taken into consideration
for determination of the price of |evy sugar
This will be evident from paragraphs 2.17,
2.20, 2.21 and 2.39 of Chapter Il of

Bhar gava Conmi ssi on Report."

It was furthernore observed
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"108. W are unable to agree with the subm ssions
advanced on behal f of the Government that C ause
5-A deals only with the anpbunt payable to the

cane grower and that it cannot have any rel evance
for determ nation of |levy sugar. If the

determ nation of m ninmum price of sugar and

fixation of the price of |evy sugar under quantity of
sugar to be supplied by the producer are inter
connected, then they nust be read as a whol e and

not separately as though each is distinct. Wile
fixing the price of levy sugar regard is had only to
the m nimum cane price as spoken to under

Section 3(3-C)( a ). This mninumcane price is
referable to clause (3) of Sugar-cane (Control)
Order. The additional price payable to the cane
grower under Clause 5-A will arise after the expiry
of the sugar year. Sugar price will have to be net
only fromthe extra realisation made by the

producer by the sale of sugar in free market which
will naturally be nore than the levy price.

109. In view of the above discussion, the

i mpugned notifications except the one dated
Noverber 28, 1974 cannot be uphel d. The reason

why we | eave out the notification dated Novenber

28, 1974 is that the sane came to be issued before
the new pricing policy was introduced. W hereby
direct the Union of India to anend the notifications
taking into account the liability of the

manuf acturers under C ause 5-A of the Sugar-cane
(Control) Oder as regards cane price and refix the
price of levy sugar having regard to the factors
mentioned in Section 3(3-C) of the Act. The

CGovernment will have time to issue the anmended

notifications as directed above till Decenber 31

1993. "

22. I ndi sputably, a review application filedthereagai nst was di snm ssed by

this Court by an order dated 23.2.1994. The Central Governnent filed an
application praying for clarification as also for extension of tinme so as to
enable it to re-determne the price of |evy sugar which by an order dated
22.2.1995 was dism ssed but the tinme for re-fixation of the price was
extended as prayed for. It appears that during the pendency of the said wit
petitions, in the said appeals before this Court in Ml aprabha-1, a transfer
application came to be filed by Mdi Industries Ltd.. The sugar year

i nvol ved therein was 1982-83. In that case, the Central Governnment stated
that additional cane price payable under clause 5A of the Sugarcane Contro
Order, 1966 had not been taken into consideration and furthernmore no
noppi ng up of excess realization on |evy free sale sugar having been
resorted to while fixing the levy price for the year 1982-83 by a judgnment
and order dated 30.1.1996 opined that Ml aprabha-1 was not applicable. The
said decision is since reported in Mddi Industries Ltd. & Anr. v. Union of
India & Ors. [1999) 9 SCC 245]. This Court therein opined

"“I'n conpliance with our order dated 30.1.1996, an

additional affidavit on behalf of the Union of India

has been filed by Shri Deepak Khandekar, Deputy

Secretary to the Governnent of India. 1In the

additional affidavit, it has been expressly stated

that while determ ning the m ninum cane price of

| evy sugar in regard has been had only to the

m ni mum cane price as spoken to in Section 3(3-

O (a) of the Essential Commodities Act, 1955 and

the additional cane price payabl e under clause 5-A

of the Sugar (Control) Order, 1966, has not been
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taken into account, and that al so there has been no
noppi ng up of excess realization on |levy-free sale
sugar while fixing the price of |evy sugar for the
season 1982-83.

In view of the above further statenent nmde in the
additional affidavit filed on behalf of the Union of
India, we are satisfied that this matter is not
covered by the decision of this Court in Shri
Mal apr abha Coop. Sugar Factory Ltd. v. Union of
India [(1994) 1 SCC 648]."

23. We may notice that simlar orders were passed by this Court on
19.8.1998 in the case of Bharat Sugar MIls Ltd. & Anr. v. Union of India &
Os. and Union of India & Ors. v. Triveni Engg. Works Ltd. & Os. by a
judgnent and order dated 2.2.1999 which are since reported in (1999) 7
SCC 246 and (1999) 7 SCC 244 respectively. |In Bharat Sugar MIIls (supra)
as also in Triveni (supra), this Court followed the decision in Mdi on the
prem se that the sugar year involved therein was al so 1982- 83.
24, It is, however, of sone significance to notice that in the case of Bharat
Sugar MIls, the Central Government in its counter affidavit filed on
16.4.1998, in response to the Court’s order in regard to the sugar year 1983-
84 and 1984-85 to re-fix the price, stated
"It is submtted that in regard to the Levy Sugar
(Price Determ nation 1982-83 Production) O der,
the Suprenme Court has already upheld the
notification i ssued under Essential Comodities
Act in Ms Mdi Industries Ltd. v. Union of India
& Anr. [TC (C) No.9 of 1990 (Annexure-1)].
In the case of Ml aprabha Co-operative Sugar
Factory Ltd. v. Union of India the Supreme Court
had in their order dated 22.9.1993 [(1994) 1 SCC
648] and order dated 28.1.1997 directed the
refixation of ex-factory price of |evy sugar for the
season 1974-75 to 1979-80. The Suprenme Court
had in its order dated 28.1.1997 held that their
order dated 20.2.1996 in TC (C) No.9 of 1990 was
applicable only in respect of sugar year 1982-83
and it cannot have any bearing for the years 1975-
76 to 1979-80.
Based on the judgnment delivered by the
Supreme Court Order dated 28.1.1997 in the case
of Ms Ml aprabha Co-operative Sugar Factor Ltd.
& Os. v. Union of India & Os., the Government
is considering the question of revision of |evy
sugar prices for the years 1974-75 to 1979-80 and
ot her subsequent years with the exception of the
sugar year 1982-83 in accordance with the
directions contained in the aforesaid judgnment."

25. Rel ying on or on the basis of the said assertion made by the Centra
CGovernment, this Court, by an order dated 21.4.1998, directed
"T.C. (Gvil) Nos. 18-20, 23-28, 30, 32-36 and 38-

39/9 are disposed of in the |ight of the judgments

of this Court in Ml aprabha Coo-operative Sugar

Factory Ltd. Vs. Union of India & Anr. (1994 (1)

SCC 648) read with 1997 (1) SCC 216. The

respondents 2 and 3 in their counter dated 16.4.98

have al so stated that for these years they are

revising sugar prices in the Iight of the above two
judgrments. It is, therefore, ordered accordingly.

The prices will be fixed within 12 weeks from

today. In respect of the year 1982-83 the

respondents shall file an additional affidavit setting

out the basis on which the prices have been fixed
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for the zones with which we are concerned in the
Transferred Cases. The affidavit will be filed

within six weeks. Rejoinder may be filed within
two weeks thereafter. Rest of the TCs. are

adjourned till after the sumer vacation."

26. The Central, CGovernment, therefore, in no uncertain terms took the
stand that they would foll ow Mal aprabha-1 in the involving rel evant sugar
years except for the year 1982-83.

27. The question of inplenmentation of Ml aprabha-1 vis-‘-vis Mdi again

cane up for consideration before this Court, as some interlocutory
applications were filed in Shri Ml aprabha Co-op. Sugar Factory Ltd. v.
Union of India & Anr. (Ml aprabha-11) [(1997) 10 SCC 216]. This Court
noticed the wong attitude on the part of the Central Governnent to find
excuses for not complying with the judgment of this Court as the sane was
not palatable to them It therein noreover noticed several notifications
i ssued by the Central CGovernnent fromtime to time. Upon consideration of
several contentions raised by the Central Governnent in Ml aprabha-1, this
Court poi'nted out how the Union of India had been nmaking attenpt(s) to

m sconstrue and msinterpret the earlier judgnments. |t, upon noticing the
contentions of the Central Governnment that Section 3(3C) of the Act and

cl ause 5A were totally independent, in Ml aprabha-1, held

"I'f the determ nati on of -m ni mum price of sugar

and fixation of the price of |evy sugar under

quantity of sugar to be supplied by the producer

are interconnected, then they nust be read as a

whol e and not separately as though each is

distinct".
28. The factors which were to be taken into consideration, therefore, were
necessary to depress and reduce the levy sugar price. It was also noticed that

cl ause 5-A was introduced as a newpricing policy creating a new liability
upon the owners of the sugar mlls observing

"In view of this new liability this Court held that

the Government was bound to take that also into

account while fixing the price of levy sugar

wi t hout specifying as to whether the liability

became conponent of Factor A or Factor 'B or

both those factors of Section 3(3-C)."

29. Dealing with a new contention which was raised by the Union of India
visa-vis the decision in Mddi, it was observed that the direction given in

par agraph 109 of Ml aprabha-1 was quite clear and did not lend itself to two
interpretations and there was no confusion in relation thereto as thereby this
Court had directed the Central Governnment to take into account the liability
of the manufacturer under clause 5A of the 1996 order as regards cane price

for re-fixation of the price of levy sugar. It was commented
"The doubt or confusion, if any, appears to us to be
the result of unwillingness of the Governnent to

give up its views and accept and inplenent the
decision of this Court."

30. It was furthernmore clarified that the issue as to whether the entire or
only 50% of the free sugar price could be nopped up in view of the new
price policy contained in clause 5A for depressing the | evy of the price,
stating

"Since by the new pricing policy a benefit was

sought to be conferred on the producer of sugar by

making himentitled to retain 50% of the extra

realization, this Court held that the said anount

cannot be taken into consideration for

determ nation of the price of |levy sugar. That was

entirely a different aspect. The observation which
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is made in para 109 and the direction given therein
is with respect to the aspect of sugar producer’s
liability to pay additional sugarcane price. d ause
5- A being interconnected with Section 3(3-C), this
new liability would certainly get projected into
Factors "A" and 'B" of Section 3(3-C). As earlier
poi nted out nopping up of extra realization is an
el ement of Factor 'D of Section 3(3-C). Thus, the
contentions rai sed on behal f of the respondents
even ot herwi se al so do not deserve to be

accepted.”

31. Di stingui shing Modi (supra), the law was stated in the follow ng
terms :

"Even if the Government has omitted to take into

consi derati on one unfavourable el ement, nanely,

noppi ng up of excess realization it cannot justify

its om ssion to take into consideration another

rel evant el enent which is favourable to the

pr oducer 'of “sugar."

32. It was, therefore, enphasized that whereas an unfavourabl e el ement,
nanel y, nmopping up of excess realizationis to be taken into consideration
the favourable elenent, nanely, liability created towards cane growers for
the purpose of determination of the price could not have been ignored.

33. Two different Benches of the Delhi High Court, however, reacted
differently to the aforementi oned decisions of this Court by reason of the
judgnents which are inpugned before us in the case of Hari Nagar Sugar
M1Ils disposed of on 16.3.2005 and in the case of Mahal akshm Sugar

Conpany di sposed of on 9.11.2006.

34. Bef ore noticing the respective contentions of the |earned counse
appearing for the parties herein, we may notice two other decisions of this
Court.

35. In The Godavari Sugar MIlls Ltd. v. Union of India & Anr. [JT 2001
(10) SC 527] wherein the rel evant sugar year was 1985-86, a question arose
as to whether after a long | apse of tine, the petitioner therein should be
permtted to raise new contentions through a wit petition. ~This Court
refused to exercise its discretionary jurisdiction in'permtting the petitioner

therein to do so holding that the same will have great financial inpact on the
Central Government. The Bench chose to follow Mdi (supra)
36. A contenpt petition was also fil ed by Ml aprabha-1 for non-

i mpl enentati on of the decisions of this Court whereina Bench of this Court
opi ned that no contenpt has been comrtted by the Central Governnent.
The said decision is reported in Ml aprabha Coop.” Sugar Factory Ltd. v.
Union of India & Anr. (Ml aprabha-3) [(2002) 9 SCC 716]. It was held
"This Court in the aforesaid two decisions has said

that the retention of 50 per cent is a factor which

can be taken into consideration in determning

el ement (d) in Section 3(3C) of the Essentia

Comodities Act. The working statenent given

before us shows that this has been done, not to the

extent as desired by the petitioners, but the result

of this is that the levy price fixed at Rs.163.780 in

respect of West U.P. has gone up to Rs.172.430.

In our opinion, the said fixation is in accordance

with law and the directions given by this Court

have been conplied with. Neither a case for

contenpt has been made out nor is there any

justification, in our opinion, for giving any

direction to the Governnent to refix the levy price

under Section 3(3-C) of the Essential Comodities

Act . "
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37. To conplete the narration of facts, we may al so notice that validity of
the orders passed by the State of U.P. in purported exercise of its power
under Section 16 of the 1953 Act was questioned before a Division Bench of
the All ahabad Hi gh Court in Wst UP Sugar MIIls Association & Ors. v.

State of U P. & Os. [1997 (1) UPLBEC 541]. A Division Bench of the said
Court noticed that the purported policy of the State of Uttar Pradesh which
had been prevailing from 1973 was ultra vires, the legislative field being
covered under the Essential Commodities Act. The UP Cooperative Cane

Uni on Federations cane up before this Court questioning the correctness of
the said judgnent. The natter was referred to a Constitution Bench. The
majority reversed the decision of the Allahabad H gh Court holding that the
State in exercise of its power of regulation and control of sugar industries
could fix a higher price for the sugarcane, stating

"These cases clearly lay down that under the 1966

Order, the Central Government only fixes the

mnimumprice and it is always open to the State

CGovernment to fix a higher price. Under the

enactments nade by the State Legislatures, areas

are reserved for the sugar factories and the cane-

growers therein are conpelled to supply sugarcane

to them and therefore, the State Governnment has

i nci dental power to fix the price of sugarcane

which will also be the statutory price. They further

| ay down that the Cane Commi ssioner can direct

the cane-growers and the sugar factories to enter

into agreenents for purchase of sugarcane at a

price fixed by the State Governnment and such

agreenents cannot be branded as havi ng been

obt ai ned by force or conpul sion."

It was furthernore held
"The second reasoni ng given by the Hi gh Courtis
that even if the State Governnent had the power to
fix the m ni mum cane price under Section 16 of
the 1953 Act, this power came to an end in view of
Article 254(1) of the Constitution on the enactnent
of the EC Act and the pronul gation of the
Sugarcane (Control) Order, 1955 (later replaced by
the 1966 Order), which now gives exclusive power
to the Central CGovernnent to fix the mninum
price. As discussed earlier, we are not in
agreement with the aforesaid reasoning as the
guesti on of repugnancy does not arise. The High
Court has also held that the Central CGovernnent,
while fixing the price of sugar under Section 3(3-
C) of the EC Act, takes into consideration the
m ni mum price of sugarcane fixed under the 1966
Order and if the sugar mlls are conpelled to pay a
hi gher price than that fixed by the Centra
CGovernment, it will disturb the price of the |levy
sugar and such an eventuality could not have been
contenpl ated by the | egislature. Over a period of
time, the quota of |evy sugar has gone down from
40 per cent to 10 per cent of the total production of
sugar and the sugar mlls are now free to sell 90
per cent of their production in open market. Under
Section 3(3-C) of the EC Act, the Centra
Governnent has to deternmine the price of the |evy
sugar having regard to several factors enunerated
in the sub-section and the mninumprice fixed
under the 1966 Order is only one of the factors.
The manufacturing cost of sugar and securing of
reasonable return on the capital enployed in the
busi ness of manufacturing sugar are al so rel evant
factors under clause (b) and (d) of Section 3(3-0Q
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of the EC Act and, therefore, the fixation of higher
price for sugarcane by the State Governnent by

itself cannot have any nmjor or substantial inpact

on the fixation of the price of the | evy sugar by the
Central Governnent."

38. We have noticed hereinbefore the divergent views taken by two

Di vi si on Benches of the Del hi Hi gh Court.

39. In the case of Mahal akshnmi Sugar, the Del hi Hi gh Court franed three
i ssues :

"(a) VWet her, in view of the judgments of

the Hon’ bl e Supreme Court in

Mal apr abha-1 and Mal aprabha-11 the

i mpugned order of the Centra

Government fixing the price of |evy
sugar for 1984-1985 is liable to be
struck down inasmuch as it admttedly
does not account for the additiona
price payabl e by the sugar

manuf act urer under C ause 5A of the
Control Order?

(b) Is the Central Governnent, while
fixing the price of |evy sugar under
Section 3(3C) EC Act, liable to

account for the SAP fixed by the State
of UP and mandatorily required to be
pai d by the sugar nmanufacturer to the
sugar cane grower?

(c) Is the State of UP liable to bear the
liability arising out of the difference
bet ween the SAP and the conbination

of the SMP and the additional price?"

40. In regard to the first issue, it was held that the decision in Md
(supra) covers the field in regard to the application of the factor of paynent
of additional price to the cane growers. |In regard'to the factor of State

Advice Price (SAP), the Hi gh Court upon noticing paragraph 44 of the

judgrment in Cane Growers Federation (supra) held that the sane was not a

rel evant factor for the purpose of determ nation of the price of |levy sugar. In
regard to the issue (c), it was held that the State of Utar Pradesh is not liable
to pay the difference of price to the wit petitioners.

41. M. Nageshwar Rao, |earned senior counsel appearing on behalf of the
appellant in CA @SLP (C) No. 481/ 07 (Mahal akshm ) urged :
1. Determ nation of price of |evy sugar being a statutory | egislative

function, the Central Government could not have ignored any of 'the

factors laid down therefor.

2. As in Ml aprabha-1, levy of additional price in terms of C ause 5A of
the order was held to be a relevant factor within the meaning of clause

(b) of Section 3(3C) of the Act, the Central Governnent could not

have ignored the sanme only on a specious plea that the nopping up of

the excess anount realized by the sugar nmill owners have come down
from100%to 50%

3. In view of the clear and unanbi guous directions of this Court in
Mal aprabha-1, as clarified in Ml aprabha-I11, the Central Governnent

was obl|gated to take into consideration the fact that the liabilities of
the owner towards the cane grower in terns of C ause 5A of the O der

as also the State Advice Price would follow in purview of clauses (b)

and (d) of Section 3(3C) of the Act.

4. A Constitution Bench of this Court having opined that inposition of
SAP being statutory in nature and as the sane enhanced the liability

of the sugar mll owners to be a relevant factor for determnation of

the price of |evy sugar both under clauses (b) and (d) thereof, the Hi gh
Court committed a serious error in passing the inmpugned judgment.

5. The High Court misread and misinterpreted the observations of this
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Court in paragraph 44 of the UP Cane Growers’ case wherein it had
categorically been held that SAP for the purpose of determ nation of
the price of levy sugar would come within the purview of clause (b) of
Sectl on 3(3C) of the Act.
Price of sugarcane for being 70% conponent of the price of sugar, the

total liability of the owner in relation thereto was nmandatorily required
to be considered by the Central Government.
7. In view of the stand taken by the Central Governnment itself in the case

of Bharat Sugar MIls for the sugar years 1983-84 and 1984-85 which
was not confined to the case of the petitioners therein, the Centra
Government coul d not have taken a different stand in the instant

cases.

42. M. Mohan Parasaran, |earned Additional Solicitor General appearing
on behal f of the Union of India, on the other hand, urged

1. In view of the decisions of this Court in Mlaprabha-1, the Centra

CGovernment sought to rectify the m stake by introducing Cause 5A in
the Sugar Control Order in ternms whereof the additional price required
to be paid to the cane growers was to be adjusted with the 50%
noppi ng up fromthe excess anount realized by the owners of the

sugar mlls.

2. This Court in Ml aprabha-3 having found the action on the part of the
Central Government to be in terns of the decision of this Court in

Mal apr abha-1, no casehas been nade out for interference with the

i mpugned j udgnent .

3. There being no difference in detern1nat|on of the price for |evy sugar

for the years 1982-83 and 1985-86 vis-‘-vis sugar year 1983-84 and
1984-85, this Court should affirmthe decision of the Delhi H gh

Court disnmissing the wit petition of the owners, particularly, when a
simlar view has been taken in Bharat Sugar MIIs (supra) and Triven
(supra).

4, In any event, even on-equitable considerations, this Court should not
interfere with the decision of the H gh Court- after such a long tine.
5. Power of judicial reviewin the case of the price fixation being

l[imted, this Court should not interferein the matter particularly
having regard to the fact that fixation of price is a legislative function.
43. The Parliament enacted the Essential Commodities Act, 1955 to
provide in the interest of general public, the control of production, supply
and distribution of, and trade and comerce, in certain commodities.
Section 3(3C) of the Act reads as under

"3.(3C) Were any producer is required by an

order made with reference to clause (f) of sub

section (2) to sell any kind of sugar (whether to the

Central Governnment or a State CGovernment or to

an officer or agent of such Governnent or to any

ot her person or class of persons) and either no

notification in respect of such sugar has been

i ssued under sub-section (3A) or any such

notification, having been issued, has ceased to

remain in force by efflux of tine, then

not wi t hst andi ng anyt hi ng contai ned i n sub-section

(3), there shall be paid to that producer an anount

therefor which shall be calculated with reference to

such price of sugar as the Central Governnent

may, by order, determ ne, having regard to-

(a) the mnimumprice, if any, fixed for sugarcane

by Central Government under this section ;

(b) the manufacturing cost of sugar

(c) the duty or tax, if any, paid or payable thereon

and

(d) the securing of a reasonable return on the

capital enployed in the business of manufacturing

sugar and different prices nay be determned from

time to time for different areas or for different

factories or for different kinds of sugar

Expl anati on. - For the purposes of this sub-section,
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"producer" means a person carrying on the
busi ness of manufacturing sugar."

44. A direction by the Central Government to the owners of the sugar

mlls that a part of their products would be sold at a price determned by it
was withinits realm Such a quota could be fixed by the Central Govrnnent

in exercise of its power under Section 3(2)(f) of the Act.

45, I ndi sput ably, determination of price in terms of the provisions of the
Act is a legislative function. The Superior Courts ordinarily would not
interfere therewith. But when such a function is carried out in contravention
of the statutory requirenents, the courts are not powerless. 1In a case of this
nature, it becones the duty of the Court to interpret its earlier judgnents and
refer the one which is applicable.

46. Determi nation of a price is required to be carried out keeping in view
certain factors specified therein. The term"having regard to" plays an
inmportant role in the matter of-construction of the relevant provisions of the
Act. If a priceis determ ned wthout applying the principles underlying the
factors enunciated in Section 3(3C) of the Act, the superior courts can issue
requi site direction.

47. When the validity a notification issued by the Central Governnent in
exercise of its power under a statute is questioned, even if the provision is
directory in nature, substantial conpliance thereof nmust be shown to have

been nade. The statutory authority nust apply its mnd

48. The directions issued in the decisions of this Court must be
denonstrated to have been conplied with. {See Shri Sita Ram Sugar

Conpany Ltd. v. Union of India [(1990) 3 SCC 223]}. [See also

Conmi ssi oner of |ncone-Tax, West Bengal, Calcutta v. Qungadhar

Banerjee & Co. (P) Ltd. [(1965) 3 SCR 439, Page 444, PlacitumE to Page

445, Pl acitum C; The Pani pat Co-operative Sugar MIls v. The Union of

India [(1973) 1 SCC 129, Para 30]; The State of Karnataka & Anr. v. Shri
Ranganat ha Reddy & Anr. [(1977) 4 SCC 471], Paras 22 to 24; State of U P.

& Ors. v. Renusagar Power Co. & Ors. [(1988) 4 SCC 59, Paras 80-84]; Shr

Si taram Sugar Company Ltd. & Anr. v. Union of India & Os. [(1990) 3

SCC 223, Paras 28-30]; Kuldip Chand & Anr. v. Advocate-Ceneral to

Government of HP & Ors. [(1990) 4 SCC 356, Para 15]; Del hi Farming &
Construction (P) Ltd. v. Comm ssioner of Income Tax, Delhi [(2003) 5 SCC

36, Para 26].

49, Section 3(3C) of the Act specifies four factors. The Statutory
Protected Price, as specified by the Oder, would be a factor which woul d be
covered by clause (a). The Central Governnent, however, cannot ignore the

ot her factors.

50. How the statutory direction to pay additional price to the cane
growers, as envisaged under clause 5A of the Order or the State Advisory

Price as mandated by the States in exercise of their regulatory power ;would
be applied in determning the price of |evy sugar was the subject matter of
various decisions of this Court.

51. In Mal aprabha-1, this Court noticed the statutory change effected by
reason of insertion of Clause 5A in the Order we.f. 1.10.1974. The question
rai sed before this Court was that in price fixation, the Central Governnment
had not taken into consideration the relevant criteria |aid down under (Section
3(3C) of the Act while issuing notifications in regard to the fixation of price
of levy sugar. Noticing the decision of this Court in Indian Express
Newspapers (Bombay) Private Ltd. and Os. v. Union of India and Os.

[(1985) 1 SCC 641], it was held that subordinate | egislation can be

guesti oned on any ground on which the prinmary | egislation could be

guestioned. The prenise of judicial review may be glanced fromthe

foll owi ng observations made by this Court in Bonbay Dyeing &

Manuf acturing Co. Ltd. v. Bonbay Environmental Action Goup [(2006) 3

SCC 434]

"80. A policy decision, as is well known, should

not be lightly interfered with but it is difficult to

accept the subm ssions nade on behal f of the

| ear ned counsel appearing on behal f of the

Appel l ants that the courts cannot exercise their
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power of judicial review at all. By reason of any

| egi sl ati on whether enacted by the |egislature or by
way of subordinate |egislation, the State gives
effect to its legislative policy. Such |egislation
however, must not be ultra vires the Constitution

A subordinate | egislation apart frombeing intra
vires the Constitution, should not also be ultra
vires the parent Act under which it has been made.

A subordinate legislation, it is trite, nust be
reasonabl e and in consonance with the |egislative
policy as also give effect to the purport and object
of the Act and in good faith."

52. Judi cial review of subordinate |legislation has also been dil ated upon
by the Court recently in Vasu Dev Singh v. Union of India [2006 (11)

SCALE 108, Paras 12 to 23]. {See also Life Insurance Corporation of India

& Os. v. Retired L.1.COficers Association & Ors. [2008 (2) SCALE

484]1%.

53. From these decisions, it may be deduced that validity of subordinate
| egi sl ati'on"may be questioned on the ground that

a) it isultra vires the Constitution

b) it isultra vires the parent Act;

c) it is contrary to the statutory provisions other than those contained
in the parent Act;

d) | aw maki ng/ power has been exercised in bad faith;

e) It is not reasonable; and

f) it goes against |egislative policy, and does not fulfill the object and
pur pose of the enabling Act.

54. I n Mal aprabha-1, Statutory M nimumPrice statutorily required to be

pai d by the sugar producers to the sugarcane grower was held to be an

el enent so far as factor (b) of Section 3(3C) of the Act is concerned. This
Court took notice of the recommendati ons of Bhargava Comm ssion. This

Court, despite its limted power of judicial review, held that the Centra
CGovernment cannot ignore any of the factors specified in Section 3(3C) of

the Act for the purpose of fixation of price for levy sugar. What was

rel evant was the actual cane price paid and excess realization fromfree

mar ket sal es therefor.

55. In Sitaram Sugar (supra) payment of price of sugarcane to the growers
has been found to constitute 70% of the total price. 'Therefore, it

i ndi sputably had a great role to play for deternining the price of |evy sugar
Only with a viewto deternmine the price, it was also necessary to take into
consi deration the manufacturing cost and reasonable return onthe capita

enpl oyed. The Essential Comuodities Act does not contenpl ate that

manuf acturers of sugar nust continue their activities although the units were
running at a loss. Purported object for which Cause 5A was introduced was
to see that the sugar industry becane entitled to excess realization of free
sugar which woul d give them a reasonable margin for nmeeting their

requi rements includi ng nodernization and expansi on of the Plant.

56. Sub-cl ause (iv) of C ause 5A of the Order nmandates that the additiona
price determ nati on under sub-clause (ii) shall be paid by the producer of
sugar to the sugarcane grower. It is, therefore, mandatory in character and

added to the price of the sugarcane. It was clearly held that 50% of the
noppi ng up anount coul d not be taken into consideration for determ nation

of the price of levy sugar. Admttedly, nopping up of 100% was held to be
illegal.

57. It was in the aforenentioned premse, this Court followed the decision
of Justice E.S. Venkataranmiah in Wit Petition No.432 filed in the H gh

Court of Karnataka (quoted in Ml aprabha-1 (1994) 1 SCC 648), wherein it

was observed that if the additional price under Cl ause 5A is allowed to be
done, the producer of sugar would be compelled to carry on production of
sugar wi thout having an idea of the price that is likely to be determ ned by
the Central CGovernnment under Section 3(3C). A producer nust draw an

object, having regard to his assets and liabilities, income and expenditure,
whet her he woul d be able to have a reasonabl e anbunt of profit or not. It
was in that situation, the Central CGovernment was directed to refix the price
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of levy sugar. The jurisdiction of this Court to interfere in the matter had
clearly been spelt out.

58. Modi, Bharat MIIs and Triveni dealt with sugar year 1982-83 only. It
proceeded on the basis that in that year, the nopping up having not been

done and levy in terns of Cl ause 5A had not been applied, the factors laid
down under Section 3(3C) stood conplied with. It is for the aforenentioned
limted extent, Mal aprabha-1 was distinguished. No reason has been

assigned in support of its decision. Rival contentions had not been noticed.
The effect of paynent of additional price as also SAP effect in deternining
the price did not fall for consideration therein. Godavari (supra), as noticed
her ei nbef ore, was decided on the sanme line, particularly, having regard to

the fact that the prayers nade by the appellant therein are sought to be
amended whi ch was not al | owed.

59. It is in the aforenentioned situation, Ml aprabha-I1 assunes
significance. It not only explained the ratio | aid down in Ml aprabha-1 but

al so took into consideration Mdi |Industries (supra) as also fresh argunents
advanced on behal f “of the Central CGovernment. All contentions of the

Central CGovernment were specifically rejected

60. The decision in Ml aprabha-I11 that while taking into consideration the
unf avourable factor, the Central Governnent cannot refuse to consider the
factor which is favourableto the m 'l owner assunes significance. W say

so for two reasons \026 (1) it is possible that while confining nopping up to the
extent of 50% the fact of additional price paid in terms of C ause 5A of the
Order would be neutralized or adjusted but the same would not nean that the
exerci se shall not be carried into effect; and (2) the effect of paynment of an
extra anpbunt in terns of State Advisory Price cannot be refused to be taken
into consideration.

61. We are not unm ndful of the fact that the |earned counsel for the
appel l ant in Mahal akshm before the H gh Court confined its case only to

SAP but then in Hari Nagar Sugar MIls, the Del hi H gh Court accepted the
contentions which have been raised before us.

62. When the legislative policy is reflected in a statutory provision, the
Court, while being called upon to determnmine as to whether the sane has been
conplied with or not, nust apply the rule of purposive construction. It is

idle, in a case of this nature, to contend that as the el enment of additiona
price paid under Cl ause 5A of the Order and SAP had not been specifically
provided for in Section 3(3C), they should be kept out of consideration for

the purpose of determination of the price of levy sugar. |If-the actual price
payable to the cane growers is absolutely relevant for deternining the price

of levy sugar, we have no doubt in our mnd that consideration of the said

el ements woul d cone either under clause (b) or clause (d) of Section 3(30C

of the Act. It was so held in Ml aprabha-1. 1t is interesting to note that the
Constitution Bench of this Court in UP Coop. Cane Unions Federations

rejected a contention raised by the parties that inthe event the State is held
to have the legislative conpetence to inpose the sane, it will have an

adverse effect on the price of levy sugar required to be determ ned under
Section 3(3C) of the Act as noticed supra.

63. Clauses (b) and (d) of Section 3(3C) were, therefore, clearly held to be
attracted by the Constitution Bench al so.
64. The i nmportance of applying the Rule of purposive construction has

recently been noticed by this Court in New |India Assurance Co. Ltd. v.
Nusli Neville Wadia [2007 (14) SCALE 556] in the follow ng |iness :
"48. Section 5 of the Act, on a plain reading,

woul d place the entire onus upon a noticee. It, in

no uncertain terns, states that once a notice under

Section 4 is issued by the Estate Oficer on

formati on of his opinion as envi saged therein Page

0183 it is for the noticee not only to show cause in

respect thereof but al so adduce evi dence and make

oral subm ssions in support of his case. Litera

nmeaning in a situation of this nature would lead to

a conclusion that the landlord is not required to

adduce any evidence at all nor it is required even

to nmake any oral submissions. Such a litera

construction would |l ead to an anonal ous situation
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because the landlord nmay not be heard at all. It

nmay not even be pernitted to adduce any evi dence

in rebuttal to the one adduced by the noticee nor it
woul d be pernmitted to advance any argument. |Is

this contenplated in | aw? The answer nust be
rendered in the negative. Wien a landlord files an
application, it in a given situation nust be able to
| ead evidence either at the first instance or after the
evidence is led by the noticee to establish its case
and/ or in rebuttal to the evidence |ed by the

noti cee.

49. The literal interpretation of the statute, if
resorted to, would also l'ead to the situation that it
woul d not be necessary for the landlords in any
situation to plead in regard to its need for the
public prem ses. It could just termi nate the tenancy
wi t hout specifying any cause for eviction.

50. Except in the first category of cases, as has
been noticed by us hereinbefore, Sections 4 and 5

of the Act, in our opinion, nmay have to be

construed differently in view of the decisions
rendered by this Court. If the |andlord being a
State within the neaning of Article 12 of the
Constitution of India is required to prove fairness
and reasonabl eness/on its part in initiating a
proceeding, it is for it to show how its prayer
neets the constitutional requirements of Article 14
of the Constitution of India. For proper
interpretation not only the basic principles of
natural justice have to be bornein mnd, but also
principles of constitutionalisminvolved therein
Wth a viewto read the provisions of the Act-in a
proper and effective nanner, we are of the opinion
that literal interpretation, if given, may give rise to
an anomaly or absurdity which nmust be avoi ded.

So as to enable a superior court tointerpret a
statute in a reasonabl e manner, the court nust

place itself in the chair of a reasonable |egislator/
aut hor. So done, the rules of purposive

construction have to be resorted to which would
require the construction of the Act in such a

manner so as to see that the object of the Act
fulfilled; which in turn would | ead the beneficiary
under the statutory scheme to fulfill its
constitutional obligations as held by the court inter
alia in Ashoka Marketing Ltd. (supra).

51. Barak in his exhaustive work on ' Purposive
Construction’ explains various neanings attributed
to the term’ purpose’. It would be in the fitness of
di scussion to refer to Purposive Construction in

Bar ak’ s words:

"Hart and Sachs al so appear to treat ’'purpose

as a subjective concept. | say 'appear’

because, although Hart and Sachs cl ai mthat

the interpreter should inagine hinself or

herself in the legislator’s shoes, they

i ntroduce two el ements of objectivity: First,

the interpreter should assunme that the

| egi slature is conposed of reasonabl e people

seeking to achieve reasonable goals in a

reasonabl e manner; and second, the

i nterpreter should accept the non-rebuttable
presunption that menbers Page 0184 of the

| egi sl ative body sought to fulfill their
constitutional duties in good faith. This
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fornmulation allows the interpreter to inquire
not into the subjective intent of the author,
but rather the intent the author would have
had, had he or she acted reasonably.’

(Aharon Barak, Purposive Interpretation in Law
(2007) at pg. 87)

52. In Bharat Petrol eum Corporation Ltd. v.

Maddul a Ratnaval i and Ors. [(2007) 6 SCC 81],

this Court held:

" The Parliament noreover is presuned to

have enacted a reasonable statute (see

Breyer, Stephen (2005): Active Liberty:

Interpreting Qur Denobcratic Constitution

Knopf (Chapter on Statutory Interpretation -

pg. 99 for Reasonabl e Legi sl ator

Presunption).’

53. The provisions of the Act and the Rules in this
case, are, thus required to be construed in the |ight
of the action of the State as envi saged under
Article 14 of the Constitution of India. Wth a view
to give effect thereto, the doctrine of purposive
construction may have-to be taken recourse to.

[See Oriental Insurance Co. Ltd. v. Brij Mhan

and Ors. [2007 (7)/ SCALE 753]

65. We are of the opinion that the same principle should be applied
her ei n.

66. That is howthe Central Governnent itself understood the decision of
this Court in Malaprabha-1. It explicitly said so in the counter affidavit filed
in Bharat Sugar MIIls. Indisputably, for the purpose of determ nation of the
price of levy sugar, it called for the relevant materials fromeach of the
owner of the sugar mll. It is, therefore, too late in the day for the Centra
Governnent to contend contra

67. Rul es of executive construction in a situation of this nature may al so
be applied where a representation is made by the naker of |egislation at the
time of introduction of the Bill or construction thereupon is put by the
executive upon its conming into force, the same carries a great weight.

68. In this regard, we may refer to the decision of the House of Lords in
the matter of R V. National Asylum Support Service [(2002) 1 "WL.R 2956]

and its interpretation of the decision.in Pepper v. Hart [(1993) A C 593]. on
the question of ’"executive estoppel’. In the former decision, Lord Steyn

st at ed: -

"I'f exceptionally there is found in the Explanatory

Notes a clear assurance by the executive to

Parliament about the neaning of a clause, or the

circunstances in which a power will or will not be

used, that assurance may in principle be admtted

agai nst the executive in proceedings in which the

executive places a contrary contention before a

court."

69. A simlar interpretation was rendered by Lord Hope of /'Craighead in
Wlson v. First County Trust Ltd., [2004] 1 A .C. 816, wherein it was stated: -
"As | understand it [Pepper v. Hart], it recognized

alimted exception to the general rule that resort to

"Hansard' was inadm ssible. Its purpose is to

prevent the Executive seeking to place a meaning

on words used in legislation which is different

fromthat which mnisters attributed to whose

wor ds when pronoting the legislation in

Par| i ament\ 005"

70. See for a detailed analysis of the rule of executive estoppel in a
witing of Francis Bennion entitled "Executive Estoppel: Pepper v. Hart
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revisited", published in Public Law, Spring 2007 issue, pg. 1.

71. Rel i ance pl aced by the | earned Additional Solicitor General on

Mal aprabha-111 is not apposite. This Court therein found the action of the
Central Covernment to be not an act of contenpt presumably because the
directions were held to have been substantially conplied with. W are not
exercising any contenpt jurisdiction. Contenpt is a matter between the
Court and the contemtmor. W are herein called upon to deternmne as to

whi ch view of Del hi Hi gh Court in Hari Nagar or Mahal akshm is correct.

We cannot refuse to lay down the | aw having been called upon to do so. W
must |lay down a law for the future. W, therefore, while directing the
Central CGovernment to refix the price of |evy sugar, would keep this
direction confined only to the parties before us including the interveners.
The reason therefor is that the other ml||l owners were not aggrieved thereby.
The parties before us are fighting their grievance for nore than 22 years.
They should not be allowed to go enpty handed.

72. We are, therefore, of the opinion that Mhal akshnm has wongly been
deci ded whereas Hari Nagar has correctly been deci ded.
73. Appeal s arising out of SLP (C) Nos.481/2007 and 14130/ 2007 filed

by Mahal akshmi~ Sugar MIIls Co. Ltd. and Govi nd Nagar Sugar Ltd.
respectively are consequently all owed and Appeals arising out SLP (CQ

Nos. 14967-14978 of 2007 filed by Union of India & Ors. are dismssed. No
costs.




