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Appel l ant-calls in question legality of the judgnment rendered by the West
Regi onal Bench at Munbai of the Custonms Excise and Gold (Control) Appellate
Tribunal (in short the ‘' CEGAT ).

The factual position giving rise to the controversy is as foll ows:

The appel |l ant (al so described as ‘assessee’) had filed a price list in Part
| of the Format prescribed for determination of value under Section 4 of
the Central Excise and Salt Act, 1944 (in short the ‘Act’) for the
conpressors manufactured by it: It also filed price list in Part Il for the
sanme kind of conpressors showing a | esser price of Rs. 150 of assessable
val ue per conpressor than in the Part | pricelist for sales to alleged
bul k buyers. Notice was issued proposing disallowance of the | ower price on
the ground that the bul k buyers did not constitute a different class of
buyers and cannot be distinguished from other whol esal e buyers; there
cannot be nore than one price for the same class of buyers. In the notice
it was alleged that the claimfor (lower price on the ground that the bul k
buyers purchased a substantial quantity had not been justified. The

Assi stant Collector declined to accept the assessee’ s /contention that the
price was on account of the fact that the bulk buyers constituted a
different class because of the quantity of conpressors that they purchased
and hi gher purchases in the past than other buyers. He confirmed the
proposal in the notice.

On appeal by the assessee, the Collector (Appeals) accepted the contention
of the assessee that the bul k buyers were a different class and that the
| ower price was perm ssible.

An appeal was preferred by the present-respondent. questioning correctness
of the order of the Collector (Appeals). Stand of the Revenue was t hat
normal price applicable to whol esal e deal er shoul d'be nmade applicable to
the so-called bul k buyers and the Coll ector (Appeals) erred in concluding
that there can be nore than one class of deal ers. CEGAT by the inpugned
judgnent held that there can be different class of buyers. Wiile it is open
to the assessee to classify buyers according to conmercial consideration
the classification has to be rational and identifiable based on commercia
consi deration and it cannot be arbitrary. According to the CEGAT it is not
possible to see the existence of any rational or comercial consideration
to distinguish the bulk buyers from any other buyers. The exi stence of any
rel ationship with a customer to prove business consideration was al so not
est abl i shed.

Accordi ngly, Revenue’'s appeal was all owed.

In support of the appeal, |earned counsel for the appellant submtted that
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CEGAT has missed the nost rel evant factor that the Revenue’'s case was not
that any extra commercial consideration existed so far as the present
appel l ant is concerned. That being so, the presunption is that the price
fixed was rational and the Collector (Appeals) had rightly decided in
favour of the appellant. The beneficiaries were clearly identifiable. The
nanes of the persons belonging to different regions were noted. Taking into
account the previous periods’ turnover, the price concession was given. The
authorities were clearly in error by observing that classifications cannot
be made on regional basis. The conparison of the sales figures has been
made by the authorities and CEGAT by taking all the regi ons together and
not inter-zones. Merely because no m ni num nunber of sal es was indicated
whi | e deci ding the persons to whom concession is to be given, that does not
per se nmake the claimirrational. Reliance was placed on Metal Box India
Ltd. v. Collector of Central Excise, Madras, [1995] 2 SCC 90 to submit that
even a single individual” whose transactions were consi derabl e can
constitute a class for granting discount. As discount was not based on any
extra comercial consideration it was deductible in terns of Section 4(1)
(a) (proviso) (i) of the Act. Reference was al so made to a decision of the
Speci al Bench of CEGAT, New Delhi in Gora Mal Hari Ram Ltd. v. Collector of
Central Excise, Delhi (1994) 69 ELT 269 to contend that where there is a
rational differentia based on valid conmercial consideration which has been
establ i shed, the Revenue cannot refuse to recognize the same unless it is
established that the transactions were not at arms length and in the usua
course of business. 1t was further submtted that the dealers as referred
to in Section 4(4)(c) of the Act do not constitute a class different from
ot her buyers as noted in the definition of “‘wholesale trade’'’. The Revenue
Authorities were not justified in holding that the dealers constituted a
class and there cannot be class within the class. To justify its claimthat
grant of such discount was a normal trade practice, the price-list of

anot her manufacturer Ms Sriram Refrigeration Industries Ltd., Hyderabad,
was filed with all relevant details. CEGAT cane-to an incorrect conclusion
that the details were not filed.

In response, M. K Swani, |earned counsel for the respondent subnitted
that nere absence of any extra commercial considerations does not per se
entitle an assessee to the benefit in terns of Section 4(1)(a) (proviso)
unless an intelligible rationale for choosing differently between different
groups of buyers is established. The assessee was granted an opportunity to
justify the ground for granting discount to the naned persons. Except
stating that the nanagenment had taken a decision in that regard, no other
materi al was placed for consideration. It was, therefore, contended that
the Revenue Authorities and the CEGAT were justified in rejecting claim
nmade by the assessee-appel | ant.

We are concerned with clause (i) of the proviso to Section 4(1)(a). The
rel evant provision reads as under

"Section 4. Valuation of excisable goods for purposes of charging of duty
of excise - (1) Wiere under this Act, the duty of excise is chargeable on
any exci sable goods with reference to value, such value shall, subject to
ot her provisions of this section, be deemed to be -

(a) the normal price thereof, that is to say, the price at which such goods
are ordinarily sold by the assessee to a buyer in the course of a whol esale
trade for delivery at the time and place of renoval, where the buyer is not
a related person and the price is the sole consideration for the sale:

Provi ded that -

(i) where, in accordance with the normal practice of the wholesale trade in
such goods, such goods are sold by the assessee at different prices of

di fferent classes of buyers (not being rel ated persons) each such price
shal |, subject to the existence of the other circunstances specified in
clause (a), be deenmed to be the normal price of such in relation to each
such cl ass of buyers."
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The expression "whol esal e dealer"” is defined in Section 2(k). Section 4(4)
(e) defines ‘‘wholesale trade’’ and the sanme reads as under

"Whol esal e trade’’ means sales to dealers, industrial consuners,
CGovernment, |ocal authorities and other buyers, who or which purchase their
requirenents otherwise than in retail .’

In order to get benefit of Section 4(1)(a) (proviso) (i) the assessee has
to establish that discount clainmed was in accordance with the norma
practice of whol esale trade in the concerned goods sold to different

cl asses of buyers, and it shall be subject to the existence of other
circunst ances specified in clause (a). Such circunstances are: (a) Charging
of normal price at which such goods are ordinarily sold; (b) sale nust be
to a buyer in the course of whol esale trade; (c) the sale nust be in the
whol esal e trade for delivery at the place and tine of renoval; (d) the
buyer is not a related person; and (e) the price is the sol e consideration
for the sale. Inorder to show that the goods are sold to different class
of buyers in accordance with normal practice it has to be established that
same was the normal practice of the wholesale trade in such goods. One or
two i nstances cannot be terned as the nornmal practice of the whol esal e
trade. It essentially depends upon nunber of persons engaged in such trade.
By way of illustration it can be said that if out of ten deal ers engaged in
t he whol esal e trade in the concerned goods only two give discount while
others do not it cannot certainly be nornmal practice of the whol esale trade
in such goods. It woul d depend upon the question whether majority of the
persons engaged in the whol esal e trade grant such di scount. The question
has to be adjudicated on the factual premises. In the instant case the
assessee- appel l ant has not placed on record the nunber of persons engaged
in the whol esal e trade.

We need not go into the broader question as to whether the ‘‘dealers’
referred to in clause (e) of Section 4(4) only refers to those who buy in
bul k for tradi ng and whether the bul k purchasers constitute a different

cl ass anongst the class of buyers as referred to in Section 4(4)(e).

It is true, classification can be nade on the basis of region depending
upon the quantum of turnover in a particular region and special factors
relatable to that region. It cannot be said that the di scount should be
uniformin all circunmstances in all categories of buyers all ‘over the
country. But discount has to be as per the normal practice of the whol esale
trade in such goods and the discount cannot be given on extraneous

consi derations and has to be founded on sone rational basis:

The expression ‘‘rational’’ means as per The Law Lexi con, Second Edition
1997, "endowed with reasons"”.

The expression ‘‘lrrational’’ neans as per The Law Lexi con, Second Edition
1997, illogical not endowed with reason, insane.

There may be cases, where in a particular region there is a scope for

i ncreasing the turnover by giving incentive to some. But there nust be some
intelligible criteria for treating the benefited persons differently from
others. It is true that comparison can or may be made intra-regi on and not
by taking all regions together. But even then the appellant has not shown
the justification for wide variation within the sane regi on. For exanpl e,
in region where transactions are substantial i.e. Delhi the variation is
bet ween 546 and 1523. Similar is the position in Ahnmedabad Zone where the
variation is between 414 and 1541. In Madras Zone it varies between 52 to
368. No reason was indicated as to why the named persons were chosen. Even
though it is open to the assessee to chose the persons, it cannot be |eft
toits ipse dixit. No rational basis for selecting the persons was
established. On considering the relevant factors, the authorities and CEGAT
have recorded finding of fact that no rational basis has been established.
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The scope for interference with findings recorded by the Tribunal if it
has kept in view the correct |egal position, has been dealt with by this
Court in many cases. The position was illuminatingly stated by this Court
in Collector of Custons, Bonmbay v. Swastic Wollens (P) Ltd. and O's.,

[ 1988] Supp. SCC 796 as follows:

"9. The expression "wool wastes" is not defined in the rel evant Act
or inthe notification. This expression is not an expression of
art. It may be understood, as in nost of financial neasures where
the expressions are not defined, not in a technical or preconceived
basi s but on the basis of trade understandi ng of those who dea

wi th these goods as nentioned hereinbefore. The Tribunal proceeded
on that basis. The Tribunal has not ignored the Technica

Comm ttee’ s observations. W have noted in brief the Tribunal’s
handl i ng of that report. The Tribunal has neither ignored the
observati ons of CCCN nor the Board’'s Tariff Advice. These
observati ons have been examined in the light of the facts and
ci.rcunmstances of the case. One of the basis factual disputes was

| ong l'engthof sliver tops. Having regard to the long length, we
find that the Tribunal was not in error. Wiether a particular item
and the particular goods in this case are wool wastes, should be so
considered or not is primarily and essentially a question of fact.
The deci sion of such a question of fact nust be arrived at w thout
ignoring the material and relevant facts and bearing in mnd the
correct legal principles. Judged by these yardsticks the finding of
the Tribunal /in this case is unassailable. W are, however, of the
view that if a fact finding authority cones to a conclusion within
the above paraneters honestly and bona fide, the fact that another
authority be it the Suprene Court or the H gh Court may have a

di fferent perspective of ‘that question, in our opinion, is no
ground to interfere with that finding in an appeal fromsuch a
finding. In the new schene of things, the Tribunals have been
entrusted with the authority and the jurisdiction to decide the
guestions involving determination of the rate of duty of excise or
to the value of goods for purposes of assessment. An appeal has
been provided to this Court to oversee that the subordinate
tribunals act within the llaw. Merely because another view nm ght be
possi bl e by a competent court of lawis no'ground for interference
under Section 130-E of the Act though inrelation to the rate of
duty of customs or to the val ue of goods for  purposes of
assessment, the anplitude of appeal is unlimted. But because the
jurisdiction is unlimted, there is inherent linmtation inposed in
such appeals. The Tribunal has not deviated fromthe path of
correct principle and has considered all the relevant factors. If
the Tribunal has acted bona fide with the natural justice by a
speaki ng order, in our opinion, even if superior court feels that
another view is possible, that is no ground for substitution of
that view in exercise of power under clause (b) of Section 130-E of
the Act.’’

The position was reiterated in West Bengal Electricity Regulatory

Commi ssion v. CESC Ltd., [2002] 8 SCC 715, Commi ssioner of Customs, Chenna
v. Adani Exports Ltd. and Anr., [2004] 4 SCC 367 and recently in
Conmi ssi oner of Customs, Munbai v. Ms Bureau Veritas and Ors., JT (2005) 2
SC 348.

Above being the position, we find no nerit in this appeal which is
accordingly disnissed with no order as to costs.




