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ACT:

Fundanental Right, Infringenent of-Detention by private per-
son-1ssue of wit-Power of Supreme Court-Constitution of
India, Arts. 21, 82.

HEADNOTE

No question of infringement of any fundanental right . under
Art. 21 arises where the detention conplained of is by a
private person and not by, a State or under the authority or
orders of a State, and the Supreme Court wll not ,
therefore, entertain an application for a wit of / have a
corpus, under Art. 32 of the Constitution.

Consequently a petition under Art. 32 of the Constitution
for a wit of habeas corpus founded on Art. 21 and directed
against a father for alleged detention of his daughter does
not lie.

A K. Gopalan v. The State of Madras ([1950] S.C.R  88)
and P. D Shandasani v. Central Bank of India ([1952]
S.CR 391), relied on.

JUDGVENT:

ORI G NAL JURI SDI CTION: Petition No. 262 of 1955.

Under Article 32 of the Constitution for a Wit in the
nature of Habeas Cor pus.

R V. S. Mani, the next friend, in person

M C. Setalvad, Attorney-General for India (G. N Joshi
and Porus A Mehta, with him.

Naunit Lal, for the respondent.
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1955. Novenber 11. The Judgnent of the Court was delivered
by

BOSE J.-This is a petition under article 32 of the
Constitution for a wit of habeas corpus. The petition was
presented by M. R V.S. Mani, an advocate of the Nagpur High
Court, on behalf of Shrimati Vidya Verma and was directed
agai nst her father Dr. Shiv Narayan Vernma of Nagpur

M. Mani bad no power of attorney fromthe |ady and when the
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office pointed out that be could not present a petition
wi thout producing the necessary authority he anmended the
petition and described hinself as the next friend of the
| ady.

VWen the matter first cane up for hearing we directed a
notice to issue to the father but later the same day it was
brought to our notice that the opposite party was not either
the Union of India or a State, nor was it sone officia
acting wunder the orders of one or the other, but a private

per son. The question therefore arose of our power under
article 32 to issue a wit of this kind against a private
party. Accordingly, before the notice was sent out we

recalled it and set the matter down for further hearing.

M. Mani appeared again on the appointed date and was robed
as he had been on the previous occasion. He was asked to
clarify his position and when be said he had no power of
attorney and explained that he was appearing in a private
capacity as next friend he was told that at the next hearing
he nust address the Court without his robes. He was also
warned that if he | ost he nmight have to bear the costs of
the other side personally. After hearing M. Mani for a
time we decided to fix a date for the hearing of a prelim -
nary question only, nanely, whether a fundanental right is
i nvol ved when the detention conplained of is by a private
person and not by 'a State or under the authority or orders
of a State. We directed that notices be issued to the
opposite party as well as to the Attorney-General of |ndia.
At the adjourned hearing M. Mani -~ appeared in person,
unrobed as directed, but with the advocate on
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record sitting by his side. He asked for permssion to
address us hinself. We declined to hear him unless he

di scharged the advocate on record. He didthat on the spot
and then proceeded to address us in person.

As the question that arises here has been discussed at
length in two earlier decisions of this Court we need not
examne the matter, in any detail. The fundanental right
that is said to be infringed is the one conferred by article
21: the right to personal liberty. In A K GCopalan v. The
State of Madras(1l) four of the six |earned Judges who were
in that case held that the word "law' in article 21 referred
to State-made law and not to lawin the —abstract. They
rejected the contention that this was the sane as the due
process clause in the Anerican Constitution. One | earned
Judge di ssented and one expressed no opinion on this point.
Patanjali Sastri., J. (as he then was) said at page 204 that
as a rule constitutional safeguards are directed against the
State and its organs and that protection against violation
of rights by individuals nust be sought in the ordinary | aw,
and S. R Das, J. dealing with the question of preventive
detention said at page 324 that article 21 protects a person
agai nst preventive detention by the executive wthout the
sanction of a | aw made by the | egislature.

This principle was applied to articles 19(1) (f) and 31 (1)
by a Bench of five Judges in P. D. Shandasani v. Centra
Bank of India(l) who held that violation of rights of
property by a private individual is not within the purview
of these articles, therefore a person whose rights of
property are infringed by a -private individual must seek
his remedy under the ordinary |aw and not under article 32.
Article 21 was not directly involved but the | earned Judges
referring to article 31(1) said at page 394:

"It is clear that it is a declaration of the fundanmenta
right of private property in the same negative formin which
article 21 declares the fundamental right to life and
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liberty. There is no express reference to the State in
article 21. But could it be

(1) [1950] S.C.R 88.

(2) [1952] S.C.R 391
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suggested on that account that that article was intended to
afford protection to life and personal |iberty against

violation by private individuals? The words (except by
procedure established by law plainly exclude such a
suggesti ons.

They held that the | anguage of article 31 (1) was simlar
and decided that article 31 (1) did not apply to invasions
of a right by a private individual and consequently no wit
under article 32 would lie in such a case. For the sane
reasons we hold that the present petition which is founded
on article 21 does not lie wunder article 32. It is
accordi ngly di sm ssed.

As regards costs M. Mani has no power of attorney and has
chosen to appear as next friend despite the warning given to
himat the l'ast hearing.

This is the fourth time the matter i's being agitated in the
Courts. The first attenpt was an application under section
100 of the Criminal Procedure Code nade by the person who,
according to M. Mani, i's the husband of the lady in whose
interests he says he is acting. It was filed on 10-9-1954
and asked for a search warrant for the recovery of the |ady.
The application was dismssed and a revision filed against
the order of disnissal also failed.

The sane gentl eman then applied to the H gh Court at Nagpur
on 18-10-1954 under section 491 of the Crimnal  Procedure
Code. The | earned Judges examined the |ady, who is 25 years
old, 1in person, on 20-10-1954 and on the strength  of her
statenment, which they recorded, they held that she was not
under any restraint either in the house or outside 'and so
di sm ssed the application on 10-11-1954.

M. Mani then took up the cudgels and filled a second
petition in the H gh Court on 6-12,1954, also under section
491. The | earned Judges agai n exam ned the lady, this tine
on two successive days. On 20-12-1954 she said that she did
not want to live with her father but wanted to live with her
uncle at Waraseoni. She appeared again the next  day and
clarified this by saying that she would go to her uncle in
the conmpany of her father. She said, that she had no
di sconfort in living with her father but was not ~at ease
with him

987

and woul d have nore peace of mind with her uncle. ~ She also
sai d:

"I have no need of any counsel and have nothing to talk to
Shri R V. S Mani"

The girl was allowed to go to her uncle. M. Mani  then
applied for leave to withdraw the petition. Thi's was
al l owed on 24-1-1955 and no order was nade about costs.

Then canme the present petition on 22-8-1955. The petition
does not disclose that M. Mani made any attenpt to consult
the person who he says is the husband of the lady (a fact
which is disputed and on which we express no opinion) nor
does it show that he made any attenpt to contact either the
lady or her father or even her uncle. He has had three
hearings in this Court despite the warning he was given
about costs and the | earned Attorney-CGeneral was al so asked
by us to appear. Wen the argunents were fully concluded
and M. Mni found that we were against himhe adopted the
same tactics as in the Nagpur H gh Court and asked for
perm ssion to withdraw the petition. That was refused. We
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invited himto show cause why he should not be nade to pay
the costs and have heard all he has to say. In the

ci rcunst ances set out above, we feel this is a case in which
he should be made to pay the costs personally.

We dismiss the petition and direct that M. Mani pay the
costs of the opposite party personally in addition to those
of the learned Attorney-General and that he bear his own,
al so personally.
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