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ACT:

Central Excises and Salt Act, 1944/ Central Excises and
Salt Rules 1944: /Section 40(2)/Rules 32, 151, 160-‘Q her
| egal proceedings’ - Whether includes-Issuance of show cause
notice and initiation of consequenti al adj udi cati on
pr oceedi ngs.

HEADNOTE:

The appellant issued a notice calling upon the
respondent who was a dealer in tobacco to show cause why
duty should not be demanded under Rule 160 of the Centra
Exci se Rul es, 1944 on the tobacco renoved from his warehouse
and not accounted for, and further to show cause why
penalty should not be inposed for infraction of the Rules.
The respondent sent a detailed reply, and after hearing him
the appel l ant came to the conclusion that the respondent had
evaded paynment of duty. Thereupon the appellant issued a
demand notice for the duty payable and further inposed a
penal ty.

The respondent filed a wit petition in the Hgh Court
chal | engi ng the order of the appellant. The |learned Single
Judge allowed the petition taking the wview that t he
appellant’s action was tinme barred because under section
40(2) of the Central Excises and Salt Act, 1944 no suit,
prosecution or other |egal proceedings could be  instituted
for anything done or ordered to be done under the |aw /after
the expiration of six nonths fromthe accrual of the cause

of action. The Division Bench disnissed the appellant’s
appeal

Before this Court it was inter alia contended on behal f
of the appellant that the expression ‘ ot her  ega
proceeding’ is preceded by particular words of a certain
genus, i.e., ‘suit’ and ‘prosecution’, indicating reference

to proceedings taken in courts only, and, therefore, the
wide words nust be limted to things ejusdem generis and
must take colour fromthe preceding words and receive a
limted nmeaning to exclude proceedings of the type in
guesti on.

Al'l owi ng the appeal of the Revenue, this Court,

HELD: (1) The rule of ejusdem generis is generally
i nvoked where
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the scope and anbit of the general words which follow

certain specific wor ds (whi ch have some conmon

characteristic and constitute a genus) is required to be
det erm ned. [ 131G

(2) The cardinal rule of interpretationis to allow the
general words to take their natural w de neaning unless the
| anguage of the statute gives a different indication or such
meaning is likely to lead to absurd results in which case
their rmeaning can be restricted by the application of the
rul e of ejusdem generis and they may be required to fall in
line with the specific things designated by the proceding
wor ds. But wunless there is a genus which can be
conprehended fromthe precedi ng words, there can be question
of invoking this rule. Nor can this rule have any
application where the general words precede specific words
[ 132B- C]

(3) The wide expression ‘other |egal proceeding nust
be read ejusdem generis with the preceding words ‘suit’ and
‘prosecution’ as they constitute a genus. [133H

(4)"Suit’~or ‘prosecution’ are those judicial or |ega
proceedings which are lodged in a court of law and not
before any executive authority, even if a statutory one.
[ 132E- F]

(5) The penalty and adjudication proceedings in the
instant case did not fall within the expression ‘other |ega
proceedi ng’ enployed in section 40(2) of the Act, as it
stood prior to its anendnment by Art.22 of the 1973, and
therefore, the said proceedings were not subject to the
l[imtation prescribed by the said sub-section. [ 133H, 134A]

Public Prosecutor, Madras v. R Raju & Anr. etc.,
[1973] S.C.R 812; Universal Cables Ltd. v. union of India,
[1977] E L. T. (J92); Amar Chandra v. Excise Collector,
Tripura, A 1.R 1972 S.C. 1863; C.C. Industries & O's. V.
H N Ray & Anr., [1980] E. L.T. 442, referred to.

JUDGVENT:
CIVIL APPELLATE JURISDICTION: Civil Appeal —No. 2341 of
1978.

From the Judgenent and Decree dated 16.11.1977 of ~the
Andhra Pradesh High Court in Wit Appeal No. 358 of 1976.

Al t af Ahmed, Addi ti onal Solicitor General , P
Par meshwaran and Dilip tandon for the Appellant.
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A.S. Nanbiar and B. Parthasarthy for the Respondent.

The Judgenent of the Court was delivered by

AHVADI, J. This appeal, on certificate, is directed
against the decision of the H gh Court of Andhra Pradesh
whi ch was quashed the inmposition of duty and | evy of penalty
on the ground that the show cause notice was issued after
the expiry of the period of six nonths fromthe accrual of
the cause of action. The facts leading to this appeal —are
as follows:

The respondent Ms. Randev Tobacco Conpany, a sole
proprietory concern, was at all material tines a dealer in
tobacco having a licenced warehouse at GQuntur. The dealer
was liable to pay duty on the tobacco received at his
war ehouse and transported to another dealer. On August 30,
1972 the appellant issued a notice calling upon t he
respondent to show cause why duty should not be denmanded
under Rule 160 of Central Excise Rules, 1944 (‘the Rules’
hereafter) on 64,444 kgs. of VFC Farmash Tobacco renoved
from his warehouse and not accounted for in the warehouse
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regi ster maintained under the Rules. The respondent was al so
asked to show cause why penalty should not be inposed for
infraction of Rules 151 and 32(1) of the Rules for illicit
renoval of the aforenentioned quantity of tobacco. Thi s
show cause notice was founded on the allegation that in 1970
the respondent obtained six transport permts (T.P. 2) dated
January 13, 1970, February 10, 1970, March 26, 1970, My 16,
1970, July 24, 1970 and August 5, 1970 and transported under
each permt nore than the quantity of tobacco allowed
thereunder in contravention of the aforenmentioned rules.
The respondent sent a detailed reply to the said show cause
noti ce on Novenmber 4, 1972. After giving a personal hearing
to the respondent on Septenber 18, 1973 the appellant cane
to the conclusion that the respondent had evaded paynent
of duty on 1272 bags wei ghing 48, 304 Kgs, of VFC Farnash
tobacco and issued -a demand under Rule 160 in the sum of
Rs. 1, 66, 165. 76 under adjudication order No. 173/74 dated
April 9, 1974. In addition thereto the appellant inposed a
penalty of Rs.” 100 for contravention of Rules 151 and 32(1)
of the 'Rules. Thereupon the respondent filed a wit
petition No. 2600 of 1974 wunder “Article 226 of t he
Constitution chal l enging the aforesaid order of t he
appellant. This wit petition was heard and di sposed of by
a learned Single Judge of the Hi gh Court who took the view
that the appellant’s action was time barred inasmuch as it
was initiated after the expiry of the period of six nonths
from the accrual of the cause of action. According to the
| ear ned Judge under. section
129
40(2) of the Central Excises and Salt Act, 1944 (‘the Act’
hereinafter) no suit, prosecution or other |egal  proceeding
could be instituted for anything done or ordered to be done
under the law after the expiration of six nmonths from the
accrual of the cause of action. Since a period of nore than
si x nonths had indi sputably expired fromthe dates on which
the excess tobacco was transported under the six transport
permts in question, the action was clearly tinme barred. 1In
this viewof the matter the wit petition was allowed and
the demand nmade under the inmpugned adjudi cation-order both
in respect of duty and penalty was quashed. The ~ present
appel | ant questioned the correctness of this viewin appeal,
Wit Appeal No. 358 of 1976, but in vain. The Division
Bench found the view taken by the learned Single Judge in
accord with its viewin Wit Petition No. 2516 of 1974
decided on April 1, 1976. It, therefore, disnm ssed the
appeal but since it had granted a certificate to appeal in
the case relied on, it also granted a simlar certificate
whi ch has given rise to this appeal
Sub-section (2) of section 40 of the Act as it stood at

the relevant point of tine before its anmendnment by Amendnent
Act 22 of 1973 read as under

"No suit, prosecution or other |egal proceeding

shall be instituted for anything done or ordered to

be done under the Act after the expiration of six

months fromthe accrual of the cause of action  or

fromthe date of the act or order conpl ai ned of".
Before we proceed to analyse this sub-section it would be
advantageous to bear in nmind that sub-section (1) of this
section bars the institution of any suit, prosecution or
ot her | egal proceedi ng agai nst the Central Governnent or its
officer in respect of any order passed in good faith or any
act in good faith done or ordered to be done under the Act.
The second sub-section prescribes a period of Iimtation for
suits, prosecutions and other |egal proceedings instituted,
| odged or taken for anything done or ordered to be done
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under the Act. That is why in Public Prosecutor, Madras v.
R Raju & Anr., etc., [1973] SCR 812 it was urged on a
conjoint reading of the two sub-sections that sub-section
(2) applied only to Government and could not come to the
rescue of a tax payer. Rejecting this contention this Court
hel d:
"The two sub-sections operate in different fields.
The first sub-section contenplates bar of suits
against the Central Government or against the
of ficers by protecting themin

130
respect of orders passed in good faith or acts done
in good faith. It is manifest that the second sub-

section does not have any words of restriction or
limtation of class of persons unlike sub-section

(1). Sub- section (2) does not have any words of
qualification ~as to - persons. Ther ef or e, sub-
section  (2) is applicable to any individual or
person. "

This the —appellant’s contention that sub-section (2) was
confined —only to the Governnment officers was found to be
unwarranted on the plain words of the provision and was al so
repelled by reference to other conparable statutes which
went to show that whenever the legislature intended to limt

the application /against the Governnent officers, the
Legi sl ature had chosen appropriate words of limtation to
restrict the operation of the provision. It follows,

therefore, that the application of the sub-section extended
to any person, not being a Government O ficer, against whom
any suit, prosecution or -other |egal proceeding was
commenced for anything done or ordered to be done under the
Act .
The next contention convassed in that case by the

| earned counsel for the appellant was that the  words
"anything done or ordered to be done" enployed in the sub-
section woul d not include anything done in violation of the

Act . This Court after referring(to the definition' of the
word ‘act’ in the General C auses Act, 1897, which  extended
to illegal om ssions also, and the case | aw on the subject

observed at page 820 as under:
"These decisions in the light of the definition  of
the word “act’ in the General Clauses Act establish
that non-conpliance wth the provisions of the
statute by omtting to do what the act enjoins wll
be anything done or ordered to be done under the
Act . The conplaint against the respondents was
that they wanted to evade paynent of duty. Evasion
was by using and affixing cut and torn_  banderols.
Books of account were not correctly " maintai ned.
There was shortage of banderols in st ock
Unbanderol l ed matches were found. These -are al
infraction of the provisions in respect of | things
done or ordered to be done under the Act."
It is, therefore, clear fromthe above observation that —any
om ssion or infraction of the statutory provision would al so
fall within the anbit of the provision. Non-paynent of duty
or dues which a dealer is under an obligation to pay under
the statute was, therefore, held to fall within
131
the scope of the provision. |In that case the conplaint
against the respondents was that to evade the paynent of
duty they had used and affixed cut and torn banderols and
had failed to maintain the accounts correctly resulting in
shortage in stocks. The respondents were prosecuted for
contravention of the Rules punishable under sections 9(b)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

and 9(d) of the Act as al so under section 420 read with

section 511 and 109, |.P.C. The respondents pl eaded the bar

of section 40 of the Act as it then stood. The Hi gh Court

uphel d the contention that the prosecution was barred by the
rule of limtation incorporated in section 40 as the same

was instituted after the expiry of six nmonths fromthe date

of the comm ssion of the alleged offences. This Court on

the aforesaid line of reasoning affirmed the H gh Court’s

deci si on.

But the question is whether the issuance of a show
cause notice and the initiation of the consequenti a
adj udi cation proceedi ngs can be described as ‘other |ega
proceedings’ wthin the neaning of sub-section (2) of
section 40 of the Act? |If the said departnental action
falls within the expression ‘other |egal proceeding’ there
can be no doubt that the action would be barred as the sane
i ndi sputably was initiated six nonths after the accrual of
the cause action. So the crucial question is whether the
i ssuance of the show cause notice dated August 30, 1972 and
t he passing of the inpugned order in adj udi cati on
proceedi ngs emanating therefromconstitutes ‘other |[|ega
proceeding” w thin the meaning of section 40(2) of the Act
to fall within the mischief of that sub-section which bars
such proceedings if commenced after a period of six nonths
from the accrual of  the cause of action. The |earned
Additional Solictor General subnitted that  the expression
‘other legal proceeding’ mnust be read ejusdemgeneris wth
the proceeding expressions ‘suit’ and ‘prosecution’ and if
so read it becones crystal clear that the departnent’s
action cannot come wthin the purview of ‘other |ega
proceedi ng’ . How valid is this contention is the question
which we are called upon to answer in the present appeal

The rule of ejusdem generis is generally invoked where
the scope and anbit of the general words which follow

certain specific wor ds (whi ch have sorme conmon
characteristic and constitute a genus) is required to be
det er m ned. By the application of this rule the scope and

anmbit of the general words which follow certain’ specific
words constituting a genus is restricted to things ejusdem
generis wth those preceding them unless the context
ot herw se requires. General words nust ordinarily bear
their natural and | arger neaning and need not be confined
ej usdem generis to things previously enunerated unless the
| anguage of the statute spells out an intention to that
effect. Courts
132

have also linmted the scope of the general words in cases
where a larger nmeaning is likely to lead to | absurd and
unf oreseen results. To put it differently, the genera
expression has to be read to conprehend things of the sane
kind as those referred to by the precedi ng specific things
constituting a genus, unless of course fromthe | anguage of
the statute it can be inferred that the general words were
not intended to be so limted and no absurdity or unintended
and unforeseen conplication is likely to result if they -are
al | owed to take their natural neaning. The cardinal rule
of interpretation is to allowthe general words to take
their natural w de nmneaning unless the |anguage of the
statute gives a different indication or such nmeaning is
likely to | ead to absurd results in which case their meaning
can be restricted by the application of this rule and they
nmay be required to fall inline with the specific things
desi gnated by the preceding words. But unless there is genus
whi ch can be conprehended fromthe preceding words, there
can be no question of invoking this rule. Nor can this rule
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have any application where the general words precede
speci fic words.

There can be little doubt that the words ‘other |ega
proceeding’ are w de enough to include adjudication and

penalty proceedings under the Act. Even the | ear ned
Additional Solicitor General did not contend to the contrary
but what he said was that since this wi de expression is

preceded by particular words of a certain genus, nanely,

words indicating reference to proceedings taken in courts
only, the wide words nust be limted to things ejusdem
generis and must take colour fromthe preceding words and
should, therefore, receive alimted neaning to exclude
proceedi ngs of the type in question. There can be no doubt
that ‘suit’ or ‘prosecution’ are those judicial or |ega

proceedi ngs which arelodged in a court of law and not
bef ore any executive authority, even if a statutory one. The
use of the expression ‘instituted in section 40( 2)
strengthens this belief. Since this sub-section has been
construed’ by this Court in Raju’s case (supra) not to be
confined inits application to only Governnent servants but
to extend to others including the assessees and since the
words ‘for anything done or ordered to be done wunder this
Act’ are found to be conprehensive enough to include acts of
non- conpl i ance or om ssions to do what the Act and the Rule

enjoin, the limtation prescribed by section 40(2) would
undoubtedly hit the adjudication and penalty proceedings
unless the expression ‘other |legal  proceeding’ is read

ejusdem generis tolimt its ambit to |egal proceedings
initiated in a court of |aw
The scope of section 40(2) as it stood before its
amendnment pursuant to Raju’ s case came up for consideration
before a Division
133

Bench of the Madhya Pradesh High Court in Universal Cables
Ltd. v. Union of India, [1977] ELT (J92) wherein the
guestion raised for determnation was whether penal ty
procedi ngs taken under Rule 173Q for the infraction of Rule
173C with a view to evadi ng paynent of duty fell within the
expression ‘other legal proceeding’  used in the said sub-
secti on. The Hi gh Court conceded that the expression when
read in isolation is w de enough to include any proceeding
taken in accordance with [ aw, whether so taken in a court of
law or before any authority or tribunal but when read wth
the preceding words ‘suit’ or ‘prosecution’ it nust be given
a restricted neaning. This is how the H gh Court expressed
itself at page J 106:

"Now the | anguage of section 40 (2) is: ‘no suit,

prosecution or other legal proceeding shall be

instituted . ‘Suit’ and ‘ prosecution’ whi ch

precede the expression ‘other |egal proceeding’ can

be taken only in a Court of Law'
After stating the expanse of the ejusdem generis rule, as
expl ained in Amar Chandra v. Excise Collector, Tripura, AR
1972 SC 1863 at 1868 (Sutherland, Volune 2 pages 399-400)
the Hi gh Court observed that there was no indication in the
said sub-section or elsewhere in the Act that the said
general words were intended to receive their w de meaning
and were not to be construed in a limted sense with the aid
of the ejusdem generis rule. A departnental proceeding like
penalty proceedings were, therefore, placed outside the
scope of the said sub-section. This viewwas quoted wth
approval by a learned Single Judge of the Bonmbay Hi gh Court
in CC Industries & OGhers v. H N Ray and Another, [1980]
ELT 442 at 453. These two cases, therefore, clearly support
the view canvassed before us by the Ilearned Additiona
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Solicitor Ceneral.

We have given our careful consideration to t he
subm ssion nade on behal f of the appellant, reinforced by
the view expressed in the aforesaid two decisions. In
considering the scope of the expression ‘other | ega
proceedi ng” we have confined ourselves to the |anguage of
sub-section (2) of section 40 of the Act before its
amendment by Act 22 of 1973 and should not be understood to

express any view on the anended provision. On carefu
consideration we are in respectful agreenent with the view
expressed in the aforesaid decisions that t he wi de

expression ‘other |egal proceeding’ nust be read ejusdem
generis with the preceding words ‘suit’ and ‘prosecution’ as
they constitute a genus. In this view of the matter we nust
uphold the contention of the learned Additional Solicitor
General that the penalty and adjudication
134

proceedings in question did not fall within the expression
‘other | |egal proceeding enployed in section 40 (2) of the
Act as it stood prior to its anendrment by Act 22 of 1973
and therefore, the said procedings were not subject to the
[imtation prescribed by the said sub-section

M. Nanbiar, the | earned counsel for the respondents
strongly argued that we should not entertain the subm ssion
based on the ejusdemgeneris rule since it was not raised
before the H gh Court. That indeed is true but being a pure
guestion of |aw we have though it fit to -entertain t he
sane. We therefore, do not entertainthis objection

In the result we allow this appeal and set. aside the
order passed by the learned Single Judge as well as the
Di vi si on Bench which _affirned it and dism ss t he
respondent’s wit petitionitself. W also set aside the
order by which the appellant was directed to pay costs. We
restore the adjudication order dated April 4, 1974 and al
consequential orders, if any, passed thereunder. Interim stay
granted on August 16, 1979 is vacated and the appellant will
be entitled to recover the dues fromthe security furnished
pursuant to that order. The appeal is allowed accordingly
with no order as to costs.
R S. S Appealal | owed.
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