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We have had the benefit of reading the opinions expressed by our
esteened and | earned brothers Bal akri shnan, Dharmadhi kari and Arun
Kumar, JJ. Wth great respect, we are unable to persuade nyself to the
vi ews expressed therein

Br ot her Bal akri shnan, J., has indicated in his judgnent the
ci rcunst ances under which the reference has been made to this | arger Bench
to reconsider the correctness of the view expressed by the majority in
Assi stant Conm ssi oner, Assessnent \026l1, Bangalore & Ors. wvs.

Vel | i appa Textiles Ltd. & Anr.

Vel | i appa was concerned wi th prosecution for an offence under
Sections 276C, 277 and 278 read with Section 278B of the I'ncone Tax Act,
1961. Each of the punishing sections provides that a person found guilty
shal | be punishable with a nmandatory term of inprisonment and fine. The
majority in Velliappa took the view that since an artificial person like a
conpany could not be physically punished to.a termof inprisonnent, such a
section, which makes it mandatory to inpose a nini mumterm of
i mprisonnent, cannot apply to the case of an artificial person

The majority judgnent in Velliappa indicates that the situation is not
one of an interpretational exercise, but one that calls for rectification of an
irretrievable error in drafting of the concerned statute. It has noticed the two
Reports of the Law Commi ssion of India of 1941 and 1947 pointing out the
i mpossibility of inplementing such a provision w thout ‘transgressing the
wel | established bounds of judicial functions and taking on the role of
| egislature. It was also pointed out that the situationis neither novel, nor
uni que. Such situation has been faced in several other jurisdictions wherein
it was recognised that the only solution to such a problemis by |egislative

action. |Instances fromthe jurisdictions in Australia, France, Canada,

Net herl and and Bel gium were referred to. There was al so reference made

to the fact that the Indian Parlianent was cogni zant of the problem and had
proposed the I PC (Anmendnent) Bill, 1972, Cause 72(a), which specifically

was i ntended to take care of a situation where the offender is a company and
the offence is mandatorily punishable with inprisonment in which case the
option was given to the Court to sentence such a corporate offender to fine
only. Reference was also made in Velliappa to the fact that the said
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Amendnent Bill had | apsed.

It is unnecessary to nake detailed reference to the argunents
presented to the Court in Velliappa and the view expressed thereupon, as
they are reflected in the judgment itself. W would, therefore, deal wth
some of the additional argunents presented before us to persuade us to hold
that Velliappa was wrongly deci ded.

LEQ SLATI VE | NTENT

One of the functions of the Court is to ascertain the true intention of
the Parliament in enacting the statute and, as far as perm ssible on the
| anguage of the statute, to interpret the statute to advance such | egislative
intent. If this be the test; there is no doubt that Parlianment has accepted the
view taken in the majority in Velliappa as correct. Velliappa interpreted the
situation arising out of aprosecution under Sections 276C, 277, 278 read
with Section 278B of the Incone Tax Act, 1961 and the judgment was
delivered on 16th Septenber, 2003. Section 278B was pronptly anended by
Parlianment by insertion of sub-section (3) by the Finance (No. 2) Act, 2004
w.e.f. 1.10.2004. The inserted sub-section (3) reads as under:
"278B (3) - \Were an of fence under thi's Act has
been committed by a person, being a conmpany, and
the puni shmrent for such offence is inprisonnment
and fine, then, wthout prejudice to the provisions
contai ned in sub-section (1) or sub-section(2), such
conpany shall be punished with fine and every
person, referred to in sub-section (1), or the
di rector, manager, secretary or other officer of the
conpany referred to in sub-section (2), shall be
liable to be proceeded agai nst-and puni shed in
accordance with the provisions of this Act."

Simlar anendnment was made i nWal th Tax Act, 1957 al so by
i nsertion of sub-section (3) in Section 35 HA by the sane Finance (No. 2)
Act, 2004. In the face of these Parliamentary anmendnents, it would be futile
to look for some presuned intention of Parlianent on a theoretical basis.
When Parliament has taken note of a situation and resolved the difficulty
by a suitable anendnent in |egislation, the Court nmust hold that its decision
has correctly interpreted the | aw and accords with the Parliamentary intent in
enacting the law as it stood prior to the enactnent. (See, Bhimaji Shanker
Kul karni v. Dundappa Vithappa Udapudi and another ).

Thus, if the interpretative function of the Court be to find out the true
intention of Parlianent, then such intention has been manifested the
amendnment s adopting the manner of resolving the difficulty indicated by
Vel |'i appa.

JUDI Cl AL FUNCTI ON

A nunber of argunents were addressed by |earned counsel as to what
is the true function of the Court in interpreting a statute. | W woul d prefer
to tread the conventional path that the naxim'judicis est just dicere, non
dare’ best expounds the role of the court. It is to interpret the law, not to
make it. The Court cannot act as a synpathetic caddi e who nudges the bal
into the hol e because the putt m ssed the hole. Even a caddie cannot do so
wi thout inviting censure and nore. If the legislation falls short of the mark
the Court could do nothing nore than to declare it to be thus, giving its
reasons, so that the legislature may take notice and pronptly remedy the
situation. This is precisely what has happened in the present case.

We are unable to subscribe to the view that by ’judicial heroics’ it is
open to the Court to renedy an irretrievable legislative error by resort to the
theory of presunmed intention of the legislature. It was contended that the
Court shoul d adopt a purposive construction of statutes. The dicta of
Denning L.J. in Seaford Court Estates Ltd. vs. Asher were pressed into
service for emulation. The view of Denning L.J., that 'judicial heroics’ were
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warranted to cope with the difficulties arising in statutory interpretation, was
severely criticized by the House of Lords in Magor & St. Mellons R D. C

v. Newport Corporation . Lord Sinonds said, "the duty of the Court is to
interpret the word that the | egislature has used. Those words nay be

anbi guous, but, even if they are, the power and duty of the court to trave

out side them on a voyage of discovery are strictly limted."” "It appears to
me", said Lord Sinonds, "to be a naked usurpation of |egislative function
under the thin disguise of interpretation”. Lord Morton observed: "these

heroics are out of place". Lord Tucker said, "Your Lordships would be
acting in a legislative rather than a judicial capacity if the view put forward
by Denning, L.J., were to prevail." This disapproval of Denning L.J.’s
approach was cited with approval by this Court in Punjab Land
Devel opnent and Recl amation Corporation Ltd. vs. Presiding Oficer,
Labour Court
The argurment of purposive interpretation, therefore, does not appea
when the statute in plain terns says sonethi ng.

| NTERPRETATI VE EXERCI SE

There appears to be a difference of opinion anongst the | earned
counsel “assailing the correctness of majority viewin Valliappa as to whether
the task of the Court in the case on-hand is one of statutory interpretation
Sone counsel have argued that it is open to the Court to read the words
"inprisonment and fine" as "inprisonnent or fine". In our view, such a
construction is inpermssible. First, it virtually amunts to rewiting of the
section. The Court woul'd be reading the section as applicable to different
situations with different nmeanings. If the offender is a corporate entity, then
only fine is inposable; if the offender is a natural person, he shall be visited
with both the mandatory term of inprisonnent and fine. The exercise would
then become one of putting a fluctuating or varying interpretation on the
statute dependi ng upon the circunstances. That is not perm ssible for the
Court, either on principle, or on precedent. Wile it nay be perm ssible for
the court to read the word "and’ as 'or’, or-vice versa, whatever the
interpretation, it nmust be uniformy applied to all ‘situations. |If the
conjunction "and' is read disjunctively as "or", then the intention of
Parliament would definitely be defeated as the mandatory term of
i mprisonnment woul d not be avail ableeven in the case of a natural person
We have not been shown any authority for the proposition that it is open to
the Court to put an interpretation on a statute which could vary with the
factual matrix.

Secondly, when a statute says the Court shall inmpose a term of
"inprisonment and a fine', there is nooption left in the Court to say that
under certain circunstances it would not inpose the nandatory term of
inmprisonment. It is trite principle that punishnment nust followthe
convi ction.

In State of Maharashtra vs. Jugamander Lal thi's Court observed:

(at p.b5)

"By saying that a person convicted of the of fence shal
be sentenced to inprisonment of not |ess than one year
the Legislature has nade it clear that its conmand is to
award a sentence of inprisonnent in every case of

convi ction."

[See also in this connection: Gul Mahmud Shah vs. Enperor ; Jayaram
Vi t hoba and another vs. The State of Bonbay ; Jagnmohan Singh-vs.
State of U P. and Mdi Industries Ltd. Vs. B.C. Goel ]

Thirdly, if on the words used by the legislature it is inpossible to
effectuate the intention of the legislation, nanely, to punish a conpany to
i mprisonnent, it is not possible to read the section in any other manner to
i mpose any ot her puni shnent on the offender. "W cannot aid the
| egislature’s defective phrasing of an Act, we cannot add and nend, and, by
construction, make up deficiencies which are left there", said the Judicia
Committee in Crawford vs. Spooner . In other words, the |anguage of
Acts of Parliament and nore especially of the nodern Acts, mnust neither be
ext ended beyond its natural and proper limts, in order to supply om ssions
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or defects, nor strained to neet the justice of an individual case.

"If", said Lord Broughamin Gwnne vs. Burnell , "we depart from
the plain and obvi ous nmeani ng on account of such views (as those pressed in
argunents on 43 Geo, 3, C.99), we do not in truth construe the Act, but alter
it. W add words to it, or vary the words in which its provisions are couched.
We supply a defect which the |egislature could easily have supplied, and are
maki ng the law, not interpreting it. This becones peculiarly inproper in
dealing with a nodern statute, because the extrene conci seness of the
ancient statutes was the only ground for the sort of legislative interpretation
frequently put upon their words by the judges. The prolixity of nodern
statutes, so very remarkable of late, affords no grounds to justify such a sort
of interpretation.”

The interpretati on suggested by the | earned counsel arguing against
the magjority view takenin Velliappa, which has appeal ed to our |earned
br ot hers Bal akri shnan, Dharmadhi kari and Arun Kumar, JJ., would result in
the Court carrying out alegislative exercise thinly disguised as a judicial act.

The argurment of M. Jethmal ani that Section 11 of |PC defines the
word ' person’ to-include a conpany, and because of Section 7 it is an
i nexor abl e definition which nust perneate and | end col our to construction
of all sections, is an argument of petitio principii and really begs the
guestion. Irrespective of a declaration in the statute that it shall be applied
"unl ess there is anything repugnant in the clause to the context’, such an
interpretation mnust necessarily be inplied as formng part of all statutes.
[See in this connectiion, Conm ssioner of Sales Tax vs. Union Medica
Agency ; Kartick Chandra vs. Harsha M Dasi ;- Edmund N. Schuster
vs. Assistant Collector of Custons, New Del hi ;. State of Mharashtra
vs. Syndicate Transport ; and Knightsbridge Estates Trust Ltd. Vs.
Byrne and others ] The definition of any word in a statute nust
necessarily depend on the context in which the word is used in the statute. If
the statute says that the 'person’ conmitting the offence shall be mandatorily
sent to prison, this principle would suggest that such a section would not
apply to a juristic person.

The maxim ’lex non cogit ad inpossibilia , 'like all maxims, only
tells us that | aw does not contenpl ate sonet hing which cannot be done. The
maxi m applies, in so far as persuading the Court to hold that it is inpossible
to send a conpany to prison. The maxi mby itself does not enpower the
Court to break up the section into convenient parts and apply them
sel ectively. Nor does the maxim’ |l npotentia excusat |egeni apply here for
the sanme reason. Au contraire, the application of these two naxinms could
equal |y persuade the Court to ignore the | anguage of the statutory provision
in the case of a juristic person, there being no warrant for the di ssecting of
the section and treating only one part as capabl e of inplenentation when the
mandat e of the section is to inpose the whole of the prescribed punishnent.

In the witten subm ssions on behalf of [ IridiumlIndia Telecom Ltd.-
(the petitioner in Special Leave Petition (Crimnal) No. 4995 of 2003), a
fallaci ous nathematical syllogismis put forward in support. The argunent
is that the statute mandates (A + B ); if Ais inpossible, then A=0. ‘Then
the statutory mandate woul d be only (Zero + B), which is really equal to 'B
(presumably "A = inmprisonment and 'B = fine). There.is no warrant for the
assunption that the value of A reduces to zero nerely because it is
i npossible in case of a corporate offender. It could very well be that "A is
indeterm nate. In that case, the mathematical |ogic would break down
(I'ndeterm nate + B) = Indeterninate, which is exactly what has been held by
Vel | i appa, nanely, that the statute woul d become unworkable in the case of
a juristic person. Ergo, it cannot apply to a juristic person for all the reasons
adunbrated by the mgjority in Velliappa.

The maxim’'ut res magi s val eat quam pereat is pressed into service to
contend that the duty of the Court is to construe the enactnent in such a way
is to inplenment rather than defeat the |egislative purpose. |In our view, this
maxi m can be pressed into service only if it is permssible to extract another
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reasonabl e meaning fromthe plain words used in the statute. There is a
further difficulty in accepting this principle as applicable to the case on
hand. This principle nmght enable the Court to resolve the difficulty in
construing a statute so that an interpretation is put on the statute which wll
carry forward the intention of the statue. However, it is to be renmenbered
that the interpretation put on the statute nmust be of determinative inmport in
all cases. This nmaxi mcannot enable the Court to put a variant construction
on the statute, which would vary with the circunstances of different cases.
For exanple, if this maximis applied to construe a section such as Section
56(1) (i) of the Foreign Exchange Regul ation Act, 1973, it is not perm ssible
for the Court to hold that the Section would nean one thing in the case of an
of fender, who is a natural person and sonmething else in the case of an

of fender, who is a juristic person. Such a situation can only be brought
about by Parlianentary legislation of the nature cited earlier. The nandate
of the legislature can be interpreted so as to advance the purpose of the

| egi slation. Whatever interpretation is given nust be applicable equally in
all situations. Neither this maxim nor any other maxim enables a Court to
interpret a statute in different ways under different fact situations.

ARGUMENT 'OF CONSEQUENCE

A fipal argument, more in terroremthan based on reason, put forward
was that, if the mgjority viewin Velliappa is upheld, it would be inpossible
to prosecute a number of offenders in several statutes where strict liability
has been inposed by the statute. |If that be so, so be it. As already pointed
out, the judicial functionis limted to finding solutions within specified
paranmeters. Anything nore than that woul d be 'judicial heroics’ and 'naked
usurpation of |egislative function’

JURI SPRUDENTI AL PRI NCIPLE

Kenny in "The Qutlines of Crimnal Law' observes as under
"Mbreover a corporation-is devoid not only of mnd,
but al so of body; and therefore incapable of the usua
crimnal punishnents. "Can you hang its common
seal ?" asked an advocate in Janes KK s days
(8St.Tr.1138)."
"Thus the fact that a corporation cannot be hanged or
i nprisoned sets a limt to the range of its crimna
liability. A corporation can only be prosecuted, as
such, for offences which can be punished by a fine."

Para 57 of the judgment in Velliappa specifically notices that
corporate crimnal liability cannot be inposed w thout making
correspondi ng | egi sl ati ve changes such as the inposition of ' fine in |lieu of
i mprisonnment. That such requisite |egislative changes were introduced in
Australia, France (Penal Code of 1992), Netherlands (the Economic
O fences Act, 1950 and Article 51 of the Criminal Code) and Belgium (in
1934 Cour de Cassation) is already referred to inVelliappa.

We see nothing special in the Indian context which requires us to take
a different view In all these jurisdictions, the viewthat prevailed was that,
where a statute inposes nandatory inprisonnent plus-fine, such a provision
woul d not enabl e the punishnment of a corporate offender. If the |egislatures
of these countries stepped in to resolve the problem by appropriate
| egi sl ative enactrments giving option to the Courts to inpose fine in |lieu of
i mprisonnent in the case of a corporate of fender, we see nothing special in
the Indian context as to why such a course cannot be adopted. Merely
because the situation confronts the Courts in a nunber of statutes, the Court
need not feel deterred in construing the statute in accordance with reason

The argurment that the Crimnal Procedure Code, 1973 recogni ses
di fferent stages of cognizance, prosecution, conviction and puni shnent and
that it is open to the Court to stop short of actual inmposition of punishnent,
is opposed to the law laid down by this Court in a series of cases. In State of
Mahar ashtra vs. Syndicate Transport (supra); Ednmund N. Schuster vs.
Assi stant Coll ector of Customs, New Del hi (supra) and Kartick Chandra
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vs. Harsha M Dasi (supra) it has been held that once the court after trial in
accordance with the prescribed procedure cones to a finding of guilt and
convicts an offender, the court is bound to sentence the offender with the

puni shment prescribed in law. In other words, sentence nust inexorably

foll ow conviction, as night follows the day. The argument that it is open to
the court to abandon its duty mdway w thout inposition of punishnent of

the of fender, is one without nerit.

The reliance on Section 48A of the Mnopolies and Restricted Trade
Practices Act, 1969, which was inserted by the 1984 amendnent, is of no
consequence. The section merely says "any person or body corporate’ or
whi ch "does or omts to do what is mentioned in the Act shall be punishable
with 2 years inprisonnent and also with fine which may exceed to

Rs. 10000/-." W do not think that reliance on this section in any way
advances the contenti on canvassed by the counsel in favour of overruling the
vi ew taken by the majority-in Velliappa. It is obvious that notw thstanding

such an anendrment made in 1984, a body corporate cannot be visited with

i mprisonnent for any term This section, therefore, is of the sane nature as
the ones which were the subject - matters in the fiscal statutes |ike Incone
Tax Act and Weal th Tax Act or Forei gn Exchange Regul ati on Act. That the
Parliament is alive to the situation-and has renedied the difficulty wth
alacrity is really indicativeof its recognition of the correctness of the
majority view taken in Vel Liappa.

For all these reasons, we are of the opinion that the majority view of
this Court in Velliappa is correct and does not require any reconsideration
by this Bench. Al the matters conprised in this group be placed before
appropriate Benches for disposal in accordance with | aw




