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ACT:

Madras Aliyasantana Act, 1949 (Madras Act |X of 1949)
Sections 3(b) (i), (ii)~(f), (h), 36(3) & (5) read wth
Section 7(2), 17,/30 ~of H ndu Succession Act, 1956 (Act 30
of 1956) - Devol ution of the property allotted to a
"ni ssanthat hi kavaru’ under the Aliyasantana law and its
effect on the Hindu Succession Act, expl ai ned.

HEADNOTE:

The parties to the litigation leading to this appea
are governed by the Aliyasantana |law prevalent ' in the
district of South Kanara. They were nenbers of a Kutunba
descended from a common ancestress by nane Manj ekke. One
Par ameshwari and her son and daughter instituted origina
suit No. 91 of 1950 before the Court of the Subordinate
Judge South Kanara for partition of properties in accordance
with the provisions of Mdras Aliyasantana Act, 1949. The
suit was dismissed, but on appeal the H gh Court reversed
it. The Hi gh Court passed a prelimnary decree on 28-6-1961
and remanded the suit for further proceedings. In the trial
a joint meno was filed by the parties on 25th Septenber 1963
accepting the shares as per the nmeno. Defendants 22 to 24 in
the suit were allotted 85176 shares out of a total of
6, 15, 264 shares.

Def endants 22,23,24 were all mle nenbers of the
"Kutumba' and were 'Nissanthathi kavaru'. On the death of
the 23rd and 24th defendants their | egal Representatives who
were brought on record filed RI1.A No. 2266/66 and R |.A.
2259/ 66 respectively clainming that out of the share allotted
to the Kavarus of def endants 22 to 24, one-third
representing the share or interest of the 23rd and 24th
defendants be allotted to them The petition was opposed on
the ground that each one of the defendants 22, 23, and 24
was a separate 'N ssanthathi Kavaru’ and on the death of
each of the defendants 24 and 23, his share or interest
devol ved upon the ' Santhathi Kavaru’ nearest to himto which
defendants 11, 12 and 16 belonged. The plea of the 22nd
defendant was that all the three defendants 22, 23 and 24
constituted one single N ssanthathi Kavaru to which, under
the prelimnary decree one single or joint share was
allotted and, therefore, the said share survived to the |ast
surviving nenber thereof (22nd defendant) and that no
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devolution on a ’'Santhathi Kavaru wunder sub-section (5) of
Section 36 is possible until the | ast menber of
"Ni ssant hat hi Kavaru’ viz. the 22nd defendant dies.

The trial court found that in the High Court decree
dat ed 20-6-1961 defendants 22 to 24 were allotted shares
jointly. It further held that defendants 22, 23 and 24
formed three ' Ni ssanthathi Kavarus’' as their nother was dead
at the time of the filling of the suit and partition was
effected and there was no undivided interest in the property
when they died so as to attract the provisions of section
7(2) of the H ndu Succession Act.

The High Court on appeal held that when the 24th
def endant di ed he had an undivided interest in the
properties of the Kavaru of hinmself and defendants
405
22 and 23 and that the said undivided interest quantified as
provided by the explanation to sub-section (2) of section 7
of the ~H ndu Succession Act and woul d devolve by intestate
successi on under the Succession Act. Simlarly when the 23rd
def endant' died he had an undivided interest in the property
jointly belonging to hinself and the 22nd defendant. That
undi vi ded interest also get quantified under Section 7(2) of
the H ndu Succession Act. The Hi gh Court all owed the appeal s
hol di ng that the property descended according to the rule of
intestate succession contained in H ndu Succession Act.

Di sm ssing the appeal by special |eave the Court,

N

HELD: 1. The three defendants were allotted jointly a
share in the partition. In~ the suit filed by one
Par ameshwari defendants 22, 23 -and 24 were made parties as
they belonged to the Kavaru of their nother. They pleaded in
the witten statement for the allotnent of their share in
the event of partition. Myreover in thejoint meno their
joint share was shown as 85, 176 out of the total share of
615, 264. [409E, 410C- D]

2. The three defendants  have enjoyed the interest as
Ni ssanthathi Kavaru, and on partition are entitled only to
life interest in the properties allotted to them  under
section 36(3) of the Madras Aliyasantana Act, 1949. [411-C
Dl

3. In view of the over-riding provision in Section 4 of
the H ndu Succession Act, it is clear that the provisions of
Al i yasantana Act, whether customary or statutory wll cease
to apply, in so far as they are inconsistent wth the
provisions of the H ndu Succession Act, which cane into
force on 17th June 1956. Therefore, the devolution by
testamentary or intestate succession is wunder “the Hi ndu
Succession Act. [411G H

The explanation to Section 7(2) of the Act provides
that the interest in the property of the Kutunba or Kavaru
of a Hindu shall be deened to be the share in the property
of the Kutunba or Kavaru, as the case nmay be, that would
have fallen to him or her if a partition of that property
per capita had been made i nmedi ately before his or her death
among all the nenbers of the Kutunba or Kavaru, as the case
may be, then living whether he or she was entitled to claim
such partition or not wunder the Aliyasantana |aw and such
share shall be deemed to have been allotted to himor her
absolutely. The result of the Explanation is that the
undivided interest in the property of the Hndu in the
Al i yasant ana Kutunba or Kavaru shall devol ve as provided for
under the Hindu Succession Act and that the share of the
H ndu shall be deened to have been allotted to him
absol utely. [412G H, 413A]

The Explanation to section 30 of the Hindu Succession
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Act provides that a nenber of an Aliyasantana Kutumba or
Kavaru can dispose of his interest in Kutunmba properties by
awll, while under the Aliyasantana |law the individua
cannot do so. Explanation to section 30(1) enables the male
H ndu in a Kutumba or Kavaru which is deened to be property
capabl e of being disposed of by him Sections 7(2) and 30(1)
would relate to undivided interest in the property of the
Kut umba or Kavaru. [413B-D

Section 17 of the H ndu Succession Act deals with the
i ntestate succession to the separate property of a Hi ndu
mal e under the Aliyasantana law. It provides that section 8,
10, 15 and 23 shall have effect with certain nodifica-

406

tions in relation to persons who woul d have been governed by
the Aliyasantana |aw. Section 8 provides that the property
of a male Hndu dying intestate shall devolve as specified
in the section. The succession to the property of a male
H ndu belonging to a Kutumba or Kavaru of Aliyasantana |aw
dying intestate would be governed by the provisions of
section 8 as nodified by section 17, the effect being that
the succession as provided for under the Aliyasantana |aw
woul d not be applicable to H ndu females under section 10
whi ch provides for the distribution of property anpbng heirs
in class 1 of the Schedule. Section 15 provides the genera

rul e of succession/in the case of H ndu fenales. The rule as
to the succession is also made applicable to H ndu fenale
under the Aliyasantana |aw which provides for succession of
the separate property of a Hindu nale and a female. Section
14 of the Act enlarges the property possessed by a female
H ndu (and not a Hindu male)  whether acquired before or
after the commencenent —of the H ndu Succession Act by
providing that she will hold the property as a full owner
and not as a limted owner. The Hindu male will be entitled
only to the linmited rights as provided for wunder the |aw
applicable to him According to the provisions of section
36(5) of the Aliyasantana l|aw, the property allotted to
Ni ssanthathi Kavaru at a partition is enjoyed by it only as
alife interest and at the tinme of the death of the |ast of
its menbers shall devol ve upon the Kutunba. But when a Hi ndu
governed by the Aliyasantana |aw dies possessed of a life
interest, after his death the property devolves under the
H ndu Succession Act to the heirs as provided for under the
said Act and not under the Aliyasantana Act and therefore
woul d not revert back to the Kutunba. [413H, 414A-C, 418D E]

4. The effect of the Provisions of the H ndu Succession
Act is that after the conmng into force of the Hi ndu
Succession Act an undivided interest of a H'ndu would
devol ve as provided by section 7(2), while in the case of
separate property it would devolve on his heirs as provided
for in the H ndu Succession Act. Even though a N ssanthath
Kavaru mght have a limted interest which would  in turn
devol ve upon a Kutunba or the nearest Santhathi Kavaru under
Section 36(5) of the Aliyasantana Act, the devolution wll
be under the Hi ndu Succession Act, as the node of devolution
prescri bed under section 36(5) of the Aliyasantana Act, has
to give way to the provisions of section 8 of the Hindu
Succession Act, which prescribed a different node of
successi on. [414G H, 415-A]

In this case, the property has been found to be
undi vi ded as between defendants 22, 23 and 24 and therefore,
the position is that on the death of each one of the
defendants his wundivided interest would devolve on his
heirs. [415B]

The contention that there was a division in status on
the filing of suit for partition or that as the nother was
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dead there were separate Kavarus is not correct. In the case
of defendants 22, 23 and 24 who are nale the Kavaru woul d
mean the Kavaru of the mother of that nale under section
3(b) (ii) of the Aliyasantana Act. The nale by hinself
cannot be a Kavaru wunder the definition. By virtue of the
Expl anation to Section 35(2) a male nmenber of a Kutunba is
deened to be a Kavaru for the purpose of Chapter VI, which
deals with partition of Kutunba. In this case, the suit was
filed by Paraneshwari and her two children for the partition
and separate possession of their share of the Kutunba
property. When the suit is not filed by a male menber the
provisions of Chapter VI will not be applicable. The deened
provision is only applicable in considering the right to
claimpartition. Further
407
when the plaintiff filed the suit, there is no presunption
that there was a division in status of all the Kavarus that
constituted the ~Kutumba. The filing of the suit wll no
doubt result in the disruption of the joint status of the
pl ai ntiff/Kavaru, but the other Kavarus may continue to be
joint in the Kutumba. Whether the other Kavarus continued to
be joint in the Kavaru or not is a question of fact. [415E-
H, 416A]

Jal aja Shedthi ~ and Os. v. Lakshm  Shedthi and Os.,
[1974] 1 S.C.R 707, ~and Sundara Adappa and O's. v. Grija
and Ors. A l.R 1962 Mys. 72, expl ai ned and di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1543 of
1969.

Appeal by Special Leave fromthe Judgnent and Order
dated 13-8-1968 of the Msore Hgh Court in CRP. No.
931/ 67.

R B. Datar and Lalit Bhardwaj for the Appellants

K. N. Bhat for the Respondents.

The Judgrment of the Court was delivered by

KAI LASAM J.-This appeal is by special |eave granted by
this Court against the judgment and order of the H gh Court
of Mysore in CRP. No. 931 of 1967 allowing a revision
agai nst the order passed by the Cvil Judge, Mangalore, in
R 1.A No. 2266 of 1966 in O S. No. 91 of 1950.

The facts of the case nmay be briefly stated. The
parties to this litigation are governed by the Aliyasant hana
| aw prevalent in the district of South Kanara. They were
menbers of a Kutunba descended froma common ancestress by
nane Manj ekke. One Parameshwari and her son and daughter
instituted Original Suit No. 91 of 1950 before the Court of
the subordinate Judge at South Kanara for partition of
properties in accordance with the provisions of the Mdras
Al i yasant hana Act, 1949, (Madras Act |X of 1949). The suit
was di smssed by the Trial Court upholding the defence
rai sed that a certain award decree made in Original Suit No.
314 of 1924 on the file of the District Munsiff, Mngal ore,
amounted to a partition wthin the neaning of sub-section
(6) of Section 36 of the Madras Aliyasanthana Act, and
therefore another suit for partition was not naintainable.
Though the trial court dismssed the suit holding that the
suit for partition was not sustainable it proceeded to
record findings determning the shares to which the nenbers
of several branches are entitled in the event of there being
a decree for partition.

On appeal by the plaintiffs the Hi gh Court of Karnataka
reversed the decision of the Subordi nate Judge and hel d t hat
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the award decree in Oiginal Suit No. 314 of 1924 on the
file of the District Mnsiff,

408

Mangal ore, did not ambunt to a partition and that the suit
for partition was maintainable. The High Court passed a
prelimnary decree on 28th June, 1961 and remanded the suit
for further proceedings. The Advocates on both sides agreed
regardi ng the shares of the parties and the Court directed a
prelimnary decree for partition and specified the shares as
found by the Trial Court in Paragraph 17 of its judgnent.
The shares were determined on a joint meno filed by the
parties on 25th Septenber, 1963. The shares allotted to
defendants 22 to 24 were 85,176 out of a total of 615, 264
shares.

Def endants 22, 23 and 24 are all nale nmenbers of the
kutunba and are 'nissanthathi. kavaru . The 24th Defendant
di ed before the prelimnary decree was passed on 10th June,
1957 and his wife and children were brought on record as
| egal representatives. The 23rd defendant died on 9th Mrch
1962, after the passing of the prelimnary decree. His wife
and children wer e brought on record as | ega
representatives. During the final decree proceedings the
| egal representatives  of the 24th respondent filed RI1.A
No. 2259 of 1966 and the representatives of the 23rd
defendant filed R I.A No. 2266 of 1966 claimng that out of
the share allotted to the kavaru of defendants 22 to 24,
one-third representing the share or interest of the 24th and
the 23rd defendants be allotted to them This petition was
opposed on the ground that each one of the defendants 22, 23
and 24 was a separate nissanthathi kavaru and on the death
of each of the defendants 24 and 23 hi s share or interest
devol ved upon the santhathi kavarus nearest to himto which
defendants 11, 12 and 16 belonged. ~The plea of the 22nd
defendant was that all the three  defendants 22, 23 and 24
constituted one single nissanthathi kavaru to which, under
the prelimnary decree one single or joint share was
allotted, and therefore the said(share survived to /the |ast
surviving nenber thereof (22nd  defendant), and  that no
devol ution on a santhathi kavaru under sub-section (5) of
section 36 is possible wuntil the last nenber of the
ni ssant hat hi kavaru, viz., the 22nd defendant, dies.

The trial court found that in the High Court decree
dated 20-6-1961 defendants 22 to 24 were allotted ~shares
jointly. It rejected the contentions of both the applicants
i.e. the legal representatives of defendants 23 and 24 as
well as the surviving defendant 22 hol di ng that defendants
22, 23 and 24 formed three different nissathathi kavarus as
their nmother was dead at the tine of the filing of the suit
and partition was effected and there was undi vided interest
inthe property when they died so as to attract the
provi si ons of
409
section 7(2) of the Hi ndu Succession Act. The trial court
di sm ssed both |.As. 2259 & 2266/ 66.

The High Court on appeal while agreeing wth the
conclusion arrived at by the Cvil Judge that the clear
intention of defendants 22, 23 and 24 was that one share be
jointly alloted to three of themtogether held that when the
24t h defendant died he had an undivided interest in the
properties of the kavaru of hinmself and defendants 22 and 23
and that the said undivided interest quantified as provided
by the explanation to sub-section (2) of section 7 of the
H ndu Succession Act, and would devolve by intestate
successi on under the said Succession Act. Sinmilarly when the
23rd defendant died he had an undivided interest in the
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property jointly belonging to hi nsel f and the 22nd
def endant. That undivi ded interest also got quantified under
section 7(2) of Hindu Succession Act. The High Court allowed
the appeal s holding that the property descended according to
the rules of intestate succession contained in the Hi ndu
Successi on Act.

In this appeal the main contention of the |[|earned
counsel for the appellants is that the High Court was in
error in holding that defendants 22, 23 and 24 were nale
menbers of one nissanthathi kavaru and that the three
defendants did not constitute three different nissanthath
kavarus. On a consideration of the plaint, the witten
statenent, the consent nenbo and the prelimnary decree
passed by the High Court we agree wth the conclusion
arrived at by the Hi gh Court. The suit was filed by one
Par aneshwari and her son and daughter as plaintiffs in OS
No. 91 of 1950 praying for a partition of the properties and
for allotment of her ~share to ‘her. In the suit defendants
22, 23 and 24 were nmade parties as they belonged to the
kavaru of  their nmother. In paragraph 10 of the witten
statement defendants 22, 23 and 24 stated that they have no
objection to the partition of the family properties
according to the rights of the parties but subnmitted that in
the event of partition their share should be allotted to
themand further /'the plaintiffs should be directed to
surrender possession/ of the properties - in Schedule | of the
witten statenent.. The witten statenment was filed jointly
by the three defendants and their plea was that in the event
of partition their share should be allotted to them The
statenment clearly indicates” that the three defendants
together asked for allotnent  of their shares in the famly
properties. There was no dispute as to the quantumof shares
to the parties. The trial court has recorded:

"The | earned Advocates on both sides are agreed
that the suit be decreed for partition in respect of
the plaint

410

schedul e i movabl e properties; they are also agreed

that the shares be divided as indicated in para 17 of

the Trial Court’s judgment. We direct t hat a

prelimnary decree for partition of the plaint schedule

i movabl e properties be drawn up accordingly."”

Para 17 of the trial court’s judgrment reads:

"In case this suit is to be decreed, the shares to
which the several parties are entitled to will be as
set out in the joint meno filed by the parties on 25-9-
1963, which are as follows."

Shares of defendants 22, 23 and 24 are nentioned as
85,176 out of total share of 615,264. On a consideration of
the pleadings the consent nmeno and the prelimnary decree
the High Court came to the conclusion that the shares were
allotted to the three defendants jointly. W agree with the
conclusion arrived at by the High Court and hold that the
three defendants were allotted jointly a share in the
partition.

The | earned counsel for the appellant subnmitted that
this finding of fact would not conclude the appeal. He
submitted that in aw there was no undivided interest in the
property which defendants 24 and 23 owned at the tine of
their death as required wunder section 7(2) of the Hi ndu
Succession Act. The subnission on this aspect is two fold.

(1) (a) Def endants cannot claim that they were

menbers of the kavaru of their nother as
their mother was dead at the time when the
partition suit was fil ed:
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(b) Under the Explanation to sec. 35(2) a male
menber of a kutumba is deened to be kavaru
Theref ore each one of the three nmenbers would
constitute a separate kavaru and therefore
there was no undivided interest as anongst
them

(2) The filing of partition suit by one of the

menbers of the kutunba woul d have the effect
of effecting the severance of the status and
therefore there was no |onger any undivided
i nterest between the several nenbers of the
kut unmba.

Before dealing wth the contentions it is necessary to
briefly refer to the salient features of Aliyasanthana |aw.
In the well-known treatise on Ml abar and Aliyasant hana | aw
by P. R Sundara Aiyar, a distinguished Judge of the Madras
Hi gh Court, and edited by
411
B. Sitarama Rao, an emnent | awyer of the Madras H gh Court
who hailed fromthe South Kanara, the Aliyasanthana lawis
stated to inply a rule of inheritance under which property
descends in the line of nephews. The term "Aliyasanthana
Law' is the exact Canarese equival ent of the Ml ayal amterm
Mar umakkat hayam Al i'yasant hana Law differs but slightly from
the Marunakkat hayam system In its main features viz.,

inmpartibility, descent in the line of femal es and
nonrecogni ti on of nmarriage as a legal -institution it
conpletely agrees with the Mar ummakkat hayam | aw. In

Aliyasanthana law the nales are equal proprietors wth
females and joint nanagenent is recognised, while the
Mar umakkat hayam | aw does not - recognise ~a right to join
nmanagenent. The succession to the separate property of an
i ndi vi dual menmber in Aliyasanthana lawis to the nearest
heirs and not to the Tarwad as in the Marunakkat hayam | aw.
The succession of the heirs of the separate property is,
recogni sed by the Madras Aliyasanthana Act, 1949, sections
18 to 24. On the facts of the (present case it/ is not
di sputed that defendants 22, 23 and 24 have enjoyed the
interest as ni ssanthathi kavaru —and on partition are
entitled only to life-interest in the properties allotted to
them under section 36(3) of the Madras Aliyasant hana Act.
The question that arises for consideration is how far the
Al i yasanthana Act regarding partition and succession has
been affected by the H ndu Succession Act. The Hindu
Succession Act cane into force on 17th June, ~ 1956. The
preanbl e states that the Act amends and nodifies the | aw
relating to intestate succession anong H ndus. ~Though the
preanmble refers only to "Intestate succession™ as the title
"Hindu Act” indicates it relates to the |aw of succession
among Hindus and not nerely to intestate succession as
nentioned in the Preanble. The | aw has brought about radica

changes in the law of succession. The law is applicable to
all H ndus as provided in section 2 of the Act. It is made
clear that the law is applicable not only to persons
governed by Dayabhaga and Mtakshara | aw but al so to persons
governed by Aliyasanthana, Marunmakkathayam and Nanbudri
systenms of Hi ndu Law. Section 4 of the Act gives overriding
application to the provisions of the Act and | ays down that
in respect of any of the matters dealt with in the Act al

exi sting |l aws whether in the shape of enactnment or otherw se
which are inconsistent with the Act are repeal ed. Any other
law in force i mediately before the comencenent of this Act
ceases to apply to Hndus in so far as it is inconsistent
with any of the provisions contained in the Act. It s
therefore clear that the provisions of Aliyasanthana |aw
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whet her customary or statutory wll cease to apply, in so
far as they are inconsistent with the provisions of the
H ndu Succession Act.

412

The scheme of the Hi ndu Succession Act in the matter of
succession to the property of Hndu dying intestate is
provided in sections 8 to 13. Sections 15 and 16 provide for
the succession to the property of a female dying intestate.
Section 17 specifically provides for application of the
H ndu Succession Act to persons governed by Ml abar and
Al iyasanthana | aw. Section 14 does not relate to succession
but provides that any property possessed by a femal e Hi ndu
whet her acquired before or after the commencenent of this
Act shall be held by her as full owner thereof and not as
limted owner.

Section 7(2) is the section which relates to the
devol ution of an undivided interest in the property of a
kut umba or kavaru and may be extracted in full

"7(2) Wen a Hindu to whomthe Aliyasanthana |aw
woul'd have applied if this Act had not been passed dies
after the commencenent of this Act, having at the tinme
of his or her death an wundivided interest in the
property of Kutunmba or Kavaru, as the case may be, his
or her interest in the property shall devolve by
testanentary or intestate succession, as the case my
be, under this Act and not according to t he
Al i yasant hana | aw.

Expl anation- For the purposes of this sub-section,
the interest of a Hindu in the property of a kutunba or
kavaru shall be deened to be the sharein the property
of the kutunba or kavaru, as the case nmmy be, that
woul d have fallen to himor her if a partition of that
property per capita had been nade imediately before
his or her death anong all the nmenmbers of the kutunba
or kavaru, as the case may be, then |iving whether he
or she was entitled to claim such partition  or not
under the Aliyasanthana |law, and such share shall be
deened to have been allotted to himor her absolutely."
Under the customary law and under the Madr as

Al'i yasanthana Act, 1949 the wundivided interest in the
property of a Hindu in Aliyasanthana kutunmba -or kavaru
devol ved according to the provisions of the Aliyasanthana
law but after the introduction of sec. 7(2) the devol ution
by testanentary or intestate succession is wunder -the
provisions of the Hindu Succession Act. The Explanation to
sec. 7(2) provides that the interest in the property of the
kutumba or kavaru of a Hi ndu shall be deened to be the share
in the property of the kutunba or kavaru, as the case may
be, that would have fallen to himor her if a partition of
that property per capita had been nade i mediately before
his or her death anobng all the nmenbers of the kutunba or
kavaru, as the case may be, then |iving whether he or she
was entitled

413

to claim such partition or not under the Aliyasanthana law,
and such share shall be deemed to have been allotted to him
or her absolutely. The result of the Explanation is that the
undivided interest in the property of the Hndu in the
Al i yasant hana kutumba or kavaru shall devolve as provided
for under the H ndu Succession Act and that the share of the
H ndu shal | be deened to have been allotted to him
absol utely. The Expl anation to sec. 30 of the Hindu
Succession Act provides that a nmenber of an Aliyasanthana
kutumba or kavaru can di spose of his interest in the kutunba
properties by a wll. Under the Aliyasanthana law the
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i ndi vidual cannot dispose of his interest in the kutunba by
awll. Explanation to sec. 30(1) enables the nmale H ndu in

a kutumba or kavaru to dispose of his interest in a kutunba
or kavaru which is deermed to be property capable of being
di sposed of by him Thus while sec. 7(2) provides that when
a Hndu to whomthe Aliyasanthana | aw woul d have applied if
this Act had not been passed dies after the comencenent of
this Act, having at the tine of his or her death an
undivided interest in the property of kutunba or kavaru as
the case my be, wunder the H ndu Succession Act, sec. 30
enables the male H ndu to dispose of his undivided interest
in a kutunba or kavaru by a will. Wiile these two sections
relate to wundivided interest in the property of the kutunba
or kavaru sec. 17 deals with the succession to the separate
property of a Hindu nmle under the Aliyasanthana law. It
provides that sections 8, 10, 15 and 23 shall have effect
with certain nodifications inrelation to persons who would
have been governed by the Aliyasanthana law. Section 8
provides that ~the property of a male H ndu dying intestate
shal | devolve as specified in the section. The succession to
the property of a male Hndu belonging to a kutunba or
kavaru of Aliyasanthana law dying intestate would be
governed by the provisions of sec. 8 as nodified by sec. 17
the effect being that the succession as provided for under
the Aliyasanthana /lawwould not be applicable. Section 10
provides for the distribution of property anobng heirs in
Class | of the Schedule. Section 15 provides the genera

rule of succession in the case of Hindu females. The rule
as to the succession is al so made applicable to Hi ndu ferale
under the Aliyasanthana |aw with the nodifications provided
for under sub-sec. (2) of section 17. Section 23 of the
Hi ndu Succession Act is not applicable to a H ndu governed
by Aliyasanthana |aw. Thus sec. 17 which nmakes sections 8,
10, 15 and 23 applicable with certain nodifications to a
H ndu under the Aliyasanthana |law provides for succession of
the separate property of a Hndu male and a fermale. After
the coming into force of the Hindu Succession Act, the
provi si ons of section 7(2) are applicable as regards
undi vi ded interest of a Hi ndu governed by Aliyasanthana | aw
8--531SCl /79
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while the provisions of the explanation to section 30 are
applicable in the case of a will relating to his interest in

the fam|ly property. Section 17 provides that sections 8,
10, 15 and 23 with nodifications will apply to the separate
property of a Hi ndu under the Aliyasanthana |aw.

Section 14 enlarges the property possessed by a fenale
H ndu whet her acquired before or after the conmrencenment of
the H ndu Succession Act by providing that she will hold the
property as full ower and not as a linmted owner. This
provision is applicable to H ndu fenmal es and does not have
the effect of enlarging a linmted estate in the hands of a
H ndu male. The Hindu male will be entitled only to the
l[imted rights as provided for wunder the law that is
applicable to him But when once the succession opens by the
death of the Hindu sec. 7(2) provides that the share in the
undi vided interest of the Hi ndu would devolve on his heirs
under the H ndu Succession Act absolutely. A Hindu under
section 30 of the H ndu Succession Act is also conferred the
right to disposing of by will his interest in the kutunba or
kavaru. While a Hindu dies intestate his undivided interest
devol ves absolutely on his heirs, in the case of his
separate property the succession is governed by the
provi sions of sections 8, 10 and 15 of the Act as nodified
by section 17.
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It may be noted that regarding the separate property of
a Hndu the Madras Aliyasanthana Act provides that the
provi sions of sections 19, 20, 21, 22, 23 and 24 of the Act
woul d be applicable. The separate property does not revert
back to the kutumba or kavaru of the Aliyasanthana famly.
At the time of the partition if any kavaru taking a share is
a nissanthathi kavaru, it shall have only a life-interest in
the properties allotted to it under certain circunstances
and the property would revert back to a santhathi kavaru if
it is in existence. Section 36(3) of t he Madr as
Al i yasant hana Act provides that the properties allotted to a
ni ssanthathi kavaru at a partition and in which it had only
alife-interest at the tinme of the death of the |ast nenber,
shal | devolve wupon the kutunba or where the kutunmba has
broken up, at the saneor at a subsequent partition, into a
nunber of kavarus, upon the nearest santhathi kavaru or
kavarus. The devolution of the property allotted to a
ni ssat hati. kavaru which has only a life-interest devol ves
upon a kutunmba or the nearest santhathi kavaru. This node of
devol ution prescribed by section 36(5) of the Aliyasanthana
Act has to give way to the provisions of section 8 of the
H ndu Succession Act which prescribed a different node of
successi on.

The effect of the -provisions of the Hi ndu Succession
Act above referred/'to i's that after the comng into force of
the Hindu Succession Act an undivided  interest of a H ndu
woul d devol ve as provided for
415
under sec. 7(2) while in the case of separate property it
woul d devolve on his heirs as provided for in.the Hi ndu
Succession Act. Even though a nissanthat hi- kavaru m ght have
alimted interest as the devolution prescribed for in the
Madras Aliyasanthana Act s no - nore applicable the
devol ution will be under the H ndu Succession Act.

In this case the property has been found to be
undi vi ded as between defendants 22, 23 and 24 and therefore
the position is that on the death of each one of the
defendants his wundivided interest would devolve on his
heirs.

The | earned counsel for the appellants relied on the
Expl anation to sec. 35(2) of the Mdras Aliyasanthana Act
and submitted that every male nmenber of a kutunba shall be
deened to be a kavaru and on filing of a suit for partition
it must be deened that every mal e nenber of the kutunba got
hi nsel f separated. Kuttunmba is defined under sec. 3(c) as
meaning a group of persons forming a joint famly wth
conmunity of property governed by the Aliyasanthana | aw of
i nheritance. Kavaru is defined under sec. 3 (b) (i) and (ii)
as under: -

"3(b)(i)"Kavaru", used in relation to a female,
neans the group of persons consisting of that female,
her children and all her descendants in the fenale
line;

(ii)"Kavaru" used in relation to a male, neans the
Kavaru of the nother of that male;"

In the case of defendants 22, 23 and 24 who are mal es
the kavaru woul d nean the kavaru of the nother of that male.
The mal e by hinself cannot be a kavaru under the definition
By virtue of the Explanation to sec. 35(2) a male menber of
a kutumba is deened to be a kavaru for the purpose of
Chapter VI. Chapter VI deals with partition of kutunba. In
this case the suit was filed by Parnmeshwari and her two
children for the partition and separate possession of their
share of the kutunba property. Wen the suit is not filed by
a male menber the provisions of Chapter VI will not be
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applicable. The deened definition is only applicable in
considering the right to claimpartition. Further, when the
plaintiff filed the suit there is no presunption that there
was a division in status of all the kavarus that constituted
the kutunba. The filing of the suit will no doubt result in
the division of the status of the plaintiff kavaru but the
ot her kavarus nmay continue to be joint in the kutunba.
Whet her the other kavarus continued to be joint in the
kavaru or not is a question of fact. 1In this case it is
found there is no material to hold that there was division
of status as between defendants 22, 23 and 24. In this view
the contentions of the |earned counsel for the appellants
that there was divi-
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sion in status on thefiling of the suit for partition or
that as the nother was dead there were separate kavarus wl|l
have to be negatived. The reliance on Explanation to sec.
35(2) will not help the appellants.

In Jalaja Shedthi & Ors. v. Lakshm Shedthi & Ors. one
and hi s sister and her sons were nenbers of an Aliyasant hana
Kutunba. C_ executed a wll on January 25, 1957 bequeat hi ng
his interest in favour ~of the appellants. On January 25,
1957 the respondents-issued a notice to C stating that he
was the manager of ~ the divided famly, that he was a
ni ssanthathi kavaru while the respondents were santhath
kavarus, as such there were only two kavarus and that they
had deci ded to  divide the properties -between C and
thensel ves. The respondents denmanded a share bel onging to
their kavaru fromout of the entire novable and i movabl e
properties of the famly. C replied on January 24, 1957 that
there were only two kavarus-in the famly and ‘both the
kavarus were nissanthathi kavarus. C al'so expressed that he
had no objection to the claim for partition nmade by the
respondents and was prepared to effect it provided the
respondents cooperated. C subsequently died on February 13,
1957 after the coming into force of ‘the Succession Act.

On March 23, 1957 the appellants gave a notice to the
respondents claimng a separate share under C s 'will. The
respondents replied to the notice on the sane-day denying
that the appellants had any share because according to them
C was entitled only to a life-interest under the
Aliyasanthana law. It was held by this Court that there was
neither a kutumba nor can C be a kavaru as the two kavarus
after the division in status becane only one kavaru, viz.
that of respondent No. 1, sister of C It was held that the
Cis not a kavaru within the nmeaning of sec. 3(b) of the
Madras Act because under sec. 3(b) (ii), there being no
female line, it is only Cs mother who can be a kavaru but
not C If C is not a kavaru there is no property  of a
kavaru, which can be disposed of under sec. 30 of the
Succession Act. Even under the explanation to that section
the life-interest which C had on severance of status is not
properly capabl e of being disposed of by a will nor could it
devol ve by survivorship. As he is no |longer a kavaru and had
therefore no interest in the property of the kavaru, Cs
life-interest is also not enlarged under section 7(2) of the
H ndu Succession Act, into an absolute interest. Section 14
of the H ndu Succession Act cannot al so be availed of as the
life-interest of a male wunder the Aliyasanthana | aw cannot
enl arge under section 14.
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Jalaja Shedthi & O's. v. Lakshm Shedthi & O's. (supra)
relates to a wll executed on 15th January, 1958 by
Chandayya Shetty bequeathing his interest in favour of his
wi fe and children. A week after the execution of the will on
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22nd January, the first respondent i.e. the sister of
Chandayya Shetty and her <children issued a notice to
Chandayya Shetty stating that they had decided to divide the
properties between Chandayya Shetty and thenselves and
demanded a share belonging to their kavaru. Chandayya Shetty
subsequently died on 13th February, 1957. On 23rd March

1957 Chandayya Shetty’'s wife and her children gave notice
claimng a separate share wunder the wll of Chandayya
Shetty. It was found that on a demand for partition there
was a division of status though partition by netes and
bounds had not taken place. There was only two kavarus and
inthe circunstances it could not be pleaded that joint
status between other kavarus continued. There was therefore
no undi vided interest of a coparcener, within the nmeani ng of
section 7 (2) of the H ndu Succession Act. If there was no
undivided interest it is ~clear that provisions of section
7(2) of the Hindu Succession Act cannot apply. In
considering the effect of the will the Court agreed with the
view of a full Bench of the Hi.gh Court of Mysore in Sundara
Adappa and Os. v. Grija & Os.

It was contended before the full Bench that by virtue
of sec. 30(1) of the H ndu Succession Act the right of the
first defendant who had obtained a prelimnary decree for
his 75/ 360th share of his properties becane capabl e of being
di sposed of by will and therefore the children of the first
def endant would be entitled to the share in accordance with
the terms thereof. The Msore H gh Court -held that the
benefit referred to.in the Explanation to sec. 30(1) is
confined to the interest of a male H ndu in his kutunba and
woul d not apply to the property obtained by himas his share
in the prelimnary decree. This Court in approving the above
observati ons observed. "The above statenent of the law which
neets the several contentions raised before us ' is in
consonance with our own reading of the provisions of the
Madras Act and the Succession Act". This Court rejected the
pleas that the effect of section 17 of the Succession Act
was not considered in the Mysore case, holding that the
guestion was not relevant in the case before themor in the
Mysore case because sec. 17 of the Succession Act applies to
provisions of sections 8, 10, 15 and 23 which dealt with
intestacy. As we are concerned in the present case with the
intestate succession to the estate of defendants 24 and 23,
the decisions are not applicable to the facts of this case.
418

The plea of the |[|earned counsel for-the respondents
that even if the property of the defendants 24 and 23 were
held to be separate property the succession would be in
accordance with H ndu Succession Act by virtue of. the
provi sions of sec. 17 of the Hi ndu Succession Act will have
to be considered. Chapter |l of the Hindu Succession Act
which deals with the intestate succession is applicable to
the property of H ndus and the provisions of this Chapter
woul d prevail over any law which was in force inmediately
before the conmencemnent  of this Act. Therefore the
provisions relating to succession of Aliyasanthana Hindus
woul d be by the provisions of the H ndu Succession Act and,
not by the Aliyasanthana |aw Section 7(2) and sec. 17 of
the H ndu Succession Act deal specifically with succession
of the property of a Hndu belonging to Aliyasanthana
famly. Wiile sec. 7(2) relates to devolution of undivided
interest in the property of a kutunba or kavaru of a Hi ndu
belonging to an Aliyasanthana famly sec. 17 nmmkes the
provi sions of sections 8, 10, 15 and 23 with the
nodi fications specified in sec. 17 to the devolution of
separate property of a Hi ndu under the Aliyasanthana | aw.
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According to the provisions of sec. 36(5) the property
allotted to nissanthathi kavaru at a partition is enjoyed by
it only as a life-interest and at the tinme of the death of
the last of its nenbers shall devol ve upon the kutumba. This
devolution of the life-interest is according to sec. 36(5).
VWen a H ndu governed by the Aliyasanthana |aw dies
possessed of a life interest, after his death the property
devol ves under the H ndu Succession Act and not under the
Al'i yasant hana Act and therefore would not revert back to the
kutumba. This Court in Jalaja Shedthi & Os. v. Lakshm
Shedthi & Os. (supra) while deciding the rights of the
parties under a wll executed by a Hndu governed by
Al iyasanthana law held at p. 719: "Simlarly on the sane
parity of reasoning, when there are two kavarus, a demand
for partition would disrupt them and Chandayya Shetty coul d
no |l onger claimthat he had an undivided interest within the
nmeani ng of sec. 7(2) of the Succession Act, and if he has no
undivided interest in the property, his interest cannot be
enl arged i'ntoan absolute estate nor can his interest in the
property ‘devol ve ~upon his heirs by intestate succession."”
The words  underlined by us relate ‘to intestate succession
and the Court has specifically stated that it was not
referring to the provisions of sec. 17 of the Hi ndu
Succession Act as it related to intestate succession. These
observations relating to intestate succession are therefore
inthe nature of obiter. The separate property is not
enlarged into an absolute estate under sec. 7(2) but on
death it devolves on the heirs as provided under the Hindu
Succession Act. Therefore it wll not revert back to the
kutumba but only to the heirs -as provided  for under the
H ndu
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Succession Act. Simlarly in the observations at p. 721 of
the Reports where it has observed : "In this case also as
already stated, there is no kavaru of Chandayya Shetty, and
on separation he had only a lifeinterest which is not a
heritabl e property and cannot be di sposed of by a will, nor
could it devolve as on intestacy." The reference to

devolution on intestacy is again.in the nature of obiter
di ct a.

On a consideration of the contentions nmade by the
| ear ned counsel appearing for both the parties we agree with
the conclusion reached by the H gh Court and dismss this
appeal with costs.

V. D. K. Appeal disnissed
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