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CASE NO. :
Appeal (civil) 1945 of 2007

PETI TI ONER
Muni ci pal Corporation, Jabal pur & O's

RESPONDENT:
M's Raj esh Construction Co

DATE OF JUDGVENT: 13/04/2007

BENCH
TARUN CHATTERJEE & P. K. BALASUBRANMANYAN

JUDGVENT:
JUDGMENT

[ Arising out of S.L.P. (C Nos.19332-33 of 2005 ]
TARUN CHATTERJEE, J.

Del ay Condoned.

Leave granted.

This appeal is directed against the judgnents and fina

orders dated 29th July 2004 and 8th April, 2005 passed by a

| earned Judge of the High Court of Madhya Pradesh at Jabal pur

in MC.C. No. 3295 of 2003 and M C.C_No. 1579 of 2004. By
the order dated 29th July 2004, learned Judge of the H gh Court
appoi nted M. Justice B.C. Verma, a retired Chief Justice of the
Punj ab and Haryana Hi gh Court, as sole arbitrator to

adj udi cat e upon di sputes between the appellants and the
respondent herein. The order dated 8th April, 2005 passed in

MCC No. 1579 of 2004 is under chal l'enge as the application for
review and/or recall of the order dated 29th July 2004 at the
i nstance of the appellants was al sorejected.

Noti ce was issued on the application for condonation of
del ay and al so on the special |eave petitions by this 'court on
12t h Sept enber 2005. After exchange of affidavits an order was
passed by this court on 5th January 2007 in whichone of us
was a party. The said order of this court nmay be rel evant for our
deci sion which is as foll ows: -

"Having regard to the facts of the case, we
suggested to the parties that the Minicipa
Corporation may be directed by this Court to
constitute a Board of Arbitrators under C ause 29 of
the Agreenment without any preconditions. Such an
appoi nt nent should be nade within three weeks
fromthis Court’s order and the Board of Arbitrators
will take up the matter fromthe stage at which it has
reached before the Arbitrator appointed by the High
court. The Board of Arbitrators shall thereafter
concl ude the proceedings within six nonths."

However, this suggestion of this court nade on
5th January 2007 was not accepted by the respondent and for
that reason, we heard the appeal on nerits.

The appellants floated a notice inviting tender for
construction of a road. Finally, half of the job was awarded to
the respondent by entering into a contract on the same terns
and conditions as contained in the tender. The tender contained
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various cl auses; one anpbngst the same being C ause 29 which
pertained to arbitration in case any di spute arose between the
parties and reads thus: -

"Except as otherw se provided in this contract al
guestions and disputes relating to the meani ng of
the specifications, drawi ng and instructions
herein before nentioned and as to thing

what soever, in any way arising out or relating to
the contract, designs, draw ngs, specifications,
estimates concerning the works or the execution
or failure to execute the sane, whether arising
during the progress of the work or after the
conpl eti on or abandonnent there of shall be
referred to the City Engineer in witing for his
decision, within a period of 30 days of such
occurrence. Thereupon the City Engi neer shal

give his witten instructions and/or decisions
within a period of 60 days of such request. This
peri od can be extended by nutual consent of the
parties.

Upon receipt of witten instructions of decisions,
the parties shall pronptly proceed w thout del ay
to conply such instructions or decisions. If the
City Engineer fails to give his instructions or
decisions in witing within a period of 60 days or
mutual |y agreed tine after being requested if the
parties are aggrieved agai nst the decision o f the
C. E., the parties may w thin 30 days prefer an
appeal of the MP.L., Com who shall afford an
opportunity to the parties of being heard and to
of fer evidence in support of his appeal. The MP.L.
Comw ll, give his decision within90 days. If any
party is not satisfied with the decision of the

M P.L. Com he can refer such disputes for
arbitration by an Arbitrati on Board to be
constituted by the Corporation which, shal

consi st of three nmenbers of whom one shall be
chosen from anmong the officers belonging to be
Urban Adnini stration and Devel opnent

Depart ment not bel ow the rank of B.E. one

Retired Chief Engineer of any Technica

Departnment and City Engi neer Nagar N gam

Jabal pur,

The following are also the terns of this contract, nanely,

a) No person other than the aforesaid Arbitrati on Board
constituted by the Corporation (to handl e cases of al
Techni cal Departnents) shall act as Arbitrator and it for
any reason that is not possible the matter shall not be
referred to Arbitration at all

b) The Corporation may at any tine effect any change
in the personnel of the Board and the new nenbers or
nmenbers appointed to the Arbitration Board shall be
entitled to proceed with the reference fromthe stage it
was left by his or their predecessors.

c) The party invoking arbitration shall specify the
di spute or disputes to be referred to arbitration under
this clause together with the anpbunt or anmounts

clainmed in respect of each such dispute(s).
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d) Were the party invoking arbitration is the contractor
no reference for arbitration shall be maintainable,

unl ess the contractor furnishes a security deposit of a
sum det erni ned according to the table given bel ow, and
the sum so deposited shall on the determ nation of
arbitration proceedi ng, be adjusted against the cost, if
any awarded by the Board against the party and the

bal ance renmai ni ng after such adjustnent or in the
absence of the such cost being awarded the whol e of

the sum shall be refunded to himw thin one nonth

from the date of the award.

Amobunt of Claim
Rate of Security Deposits

For cl ai m bel ow

Rs. 10000/ -'.

5% of ampunt cl ai-ned
For cl ai mof Rs. 10000/ -

and above but bel ow
Rs.1 , 00 , 000/ -

3% of ampunt cl ai med

subj ect to m ni num of
Rs. 500/ -

For clainms of

Rs. 1, 00, 000/ - and above

2% o f the anpunt

cl ai ned subject to a
mnimmo f Rs. 3000/

e) \ 005 \005

f) 1005

g)\ 005

h)\ 005 \ 005"
(Underlining is ours)

Ref erence to sub-clauses (e) to (h) of the Arbitration
Cl ause 29 woul d not be necessary in view of the fact that the
sai d sub-clauses are not required to be considered for decision
and accordingly are omtted.

In 2002, the respondent filed an application under
Section 11(6)(c) of the Arbitration and Conciliation Act 1996
(hereinafter called the "Act") in the H gh Court of Madhya
Pradesh at Jabal pur seeking appoi ntrrent of an arbitrator to
adj udi cate upon di sputes between it and the appellants, which
cane to be registered as M C C No. 285/2002. By an order
dated 7th May 2003, a |earned Judge of the H gh Court all owed
the application directing the appellant, Minicipal “Corporation
to invoke the arbitration clause and appoint an arbitrator in
conpliance with C ause 29 of the contract at the earliest to
resol ve the disputes between the parties. The | earned Judge
di rect ed:
“I'n view of the aforesaid circunstances, the
application filed by the applicants under Section

11(6)(c) of the Act is hereby allowed. The

respondents are directed to invoke the arbitration
clause 29 and it is directed that as early as possible
the arbitrator be appointed to resolve the dispute

bet ween the applicant and the respondent nos. 1
and 2."

(Underlining is ours)
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A bare perusal of this direction nade by the H gh Court,

whil e all owi ng the application under Section 11(6)(c) of the Act,
woul d clearly indicate that the Corporation was directed to

i nvoke the arbitration clause and appoint an Arbitrati on Board

in conpliance with C ause 29 of the contract. In that view of the
matter, we exam ned C ause 29 of the contract and its sub

clauses in detail from which the follow ngs energe:

[1] No reference for arbitration shall be maintainable
unl ess the contractor furnishes the security deposit of a
sum determ ned as per the table given in sub-clause (d) of
the contract by the Corporation.

[11] bl i gation of the Corporation would arise to
constitute an Arbitration Board only after the security
deposit is determ ned by the Corporation and deposited
by the contractor.

[11n] The Corporation shall constitute a Board called
"Arbitration Board for arbitration which shall consist of
three menbers of whom one shall be chosen from anong

the officers belonging to the U ban Adm nistration and
Devel opment Departnent not bel ow the rank of B.E., one
Retired Chief Engineer of any Technical Departnment and
Cty Engi neer, Nagar 'Nigam Jabal pur; subject to
conpliance of (1) and (11) as noted herein above.

At the risk of repetition, we may reiterate that the Hi gh
Court while allow ng the application under Section 11(6)(c) of
the Act directed appointnent of the Arbitrator in terns of
Clause 29 of the contract, which contained the aforesaid
provi si ons.

It may be kept on record that, on instruction, M. Ranjan
Mukherj ee, appearing on behal f  of the Corporation, submtted
that the Corporation was ready and willing to constitute an
Arbitration Board in conpliance with C ause 29 of the contract
wi t hout any reference being nmade to the Chief Engineer, or in
case of failure of the Chief Engineer to take decision or give
instruction in witing to file an appeal before MPL Com and t hat
the Arbitration Board shall proceed fromthe stage at which the
| earned Arbitrator, appointed by the H gh Court, had already
reached.

Keeping in mind the aforesaid stand taken by the
Cor poration, we shall now consi der whether the H gh Court was
justified in appointing a retired Chief Justice of a H gh Court as
the sole arbitrator to resolve the disputes raised by the parties.

Seeki ng enforcenent of the order of the High Court dated

7th May 2003, invoking C ause 29 for appointnment of an
arbitrator, the respondent filed another application being

M C. C. No. 3295/2003. By the inpugned order, as noted herein
earlier, M. B.C Vernma, retired Chief Justice of Punjab and
Haryana Hi gh Court was appointed by a | earned Judge to act as
an arbitrator to adjudicate upon the disputes between the
parties.

Aggri eved by the aforesaid order of the |earned Judge of

the Hi gh Court, the appellants filed a review application before
the Hi gh Court, which by the subsequent order dated 8th April
2005 passed in MC. C. No. 1579 of 2004, which is inpugned in
Speci al Leave Petition No.19333 of 2005, was rejected. Feeling
aggrieved by the aforesaid orders, this appeal has been filed by
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the appel | ants.

We have heard the | earned counsel for the parties and

gone through the material put on record in detail. At the outset,
it is necessary for us to exam ne Section 11(6)(c) of the Act,
whi ch reads as under

"11. Appoi ntment of arbitrators. \026
(1)\005.
(6) Wher e, under an appoi ntment procedure agreed

upon by the parties, -

(a) A party fails to act as required under that
procedure; or

(b) The parties, or the two appointed
arbitrators, fail to reach an agreenent
expected of themunder that procedure; or

( © A person, including an institution, fails to
perform any function entrusted to him or
it under that procedure.

A party may request the Chief Justice or any
person or institution designated by himto take the
necessary neasure, unless the agreenment on the
appoi nt nent procedure provi des other neans for
securing the appointnent." [ Underlining is ours)

Section 11(6)(c) says that in case one of the parties to the
arbitration agreenent fails to performany function entrusted to
it, the other party shall have the right to approach the
appropriate forumto take necessary neasure in that regard.
However, this provision also says that in a situation where the
arbitrati on agreenent provides for other neasures for securing
the appoi ntnent of an arbitrator, the sanme shall be foll owed.

It was contended by M. Ranjan Mikherjee, |earned

counsel appearing for the appellants, that it was not open to the
Hi gh Court to appoint an arbitrator w thout conplying with
Clause 29 of the contract. According to him as noted herein
earlier, the H gh Court by its own order dated 7th May 2003
directed appointnent of an arbitrator in conpliance with Clause
29 of the contract which clearly provides a procedure for

appoi ntnent of an arbitrator and al so indicates who shall be
appoi nted arbitrator and how he shall be appointed.

M. Mikherjee had brought to our notice that C ause 29 of the
contract clearly stipulated that no person other than the
Arbitration Board constituted by the Corporation woul d act as
arbitrator provided that the party invoking arbitration clause
furni shes a security deposit of a sum determ ned according to
the table given in the contract itself. After such determ nation
and on deposit of the said sumby the party invoking arbitration
clause, it would become the duty and obligation of the
Corporation to constitute an Arbitration Board as provided in
Clause 29 of the contract. Accordingly, M. Mikherjee

contended that since the H gh Court by its earlier order dated
7th of May, 2003, having directed the parties to invoke
arbitration clause in conpliance with C ause 29 of the contract,
it was not open to the H gh Court to appoint a retired Chief
Justice of a High Court as an Arbitrator before the respondent
had furnished security and before determ nation of the anount

of security by the Corporation, as provided in C ause 29 (d) of
the contract, which clearly says, as noted herein earlier, that no
reference for arbitration shall be maintainable unless the
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contractor furnishes the security deposit of a sum determ ned
by the Corporation. M. Mikherjee, therefore, contended that
the H gh Court was not justified in appointing a retired Chief
Justice of a High Court to act as an Arbitrator over | ooking
Cl ause 29(d) of the contract and al so wi thout considering the
fact that obligation of the Corporation to appoint an arbitrator
to resolve a dispute between the parties would only arise when
the contractor had furnished security which was to be

determi ned by the Corporation

Thi s submi ssion of M. Mikherjee was seriously

contested by M. Amt Sharmm, |earned counsel appearing for
the respondent. According to him no interference can be made
with the inmpugned order since the H gh Court was fully justified
in appointing an arbitrator . in the manner it had done. In this
connection reliance was placed on the case of Datar
Switchgears Ltd. v. Tata Finance Ltd [2000(8) SCC 151].
Rel i ance was al so pl aced by M. Sharma on the case of Punj

Ll yods Ltd v. Petronet MHB Ltd. [2006(2) SCC 638]. Relying

on the aforesaid two decisions, M. Sharma invited us to re-
consi der the subnission of M. Mikherjee and to dism ss the
present appeal-

Havi ng heard the | earned counsel for the parties and after

consi dering the rival subm ssions made on their behalf and

exam ning Cl ause 29 of ‘the contract in detail, we are of the view
that the H gh Court was not justified in appointing a retired

Chi ef Justice of a High Court to act as sole arbitrator as the
same is contrary to C ause 29 of the contract. As noted earlier
the High Court, by its earlier order dated 7th May 2003 directed
the parties to invoke the arbitration clause and to appoint an
arbitrator in conpliance with C ause 29 of the contract entered
into between the parti es.

Clause 29 specifically stipulates, as indicated herein

earlier, that if any dispute arises between the parties, the party
seeki ng invocation of the arbitration clause, shall first approach
the Chief Engineer and on his failure to arbitrate the dispute,
the party aggrieved may file an appeal to MPL Com failing
whi ch, the Corporation shall constitute an Arbitration Board to
resol ve the disputes in the manner indicated in C ause 29.

However, before doing so, the party invoking arbitration clause

is required to furnish security of a sumto be determ ned by the
Cor por at i on.

In this case, admttedly, the security has not been

furni shed by the respondent to the Corporation. W, infact,
asked M. Sharmm, appearing on behalf of the respondent to
ascertain on the date of the hearing of the appeal, whether the
security deposit was made or not. On instruction, M. Sharnma

i nfornmed us that such security has not yet been deposited.

Such being the position even today, we hold that the obligation
of the Corporation to constitute an Arbitrati on Board to resolve
di sputes between the parties could not arise because of failure
of the respondent to furnish security as envisaged in C ause
29(d) of the contract. Therefore, we are of the opinion, that on
account of non-furnishing of security by the respondent, the
guestion of constituting an Arbitration Board by the

Corporation could not arise at all. Accordingly, we hold that the
Hi gh Court was not justified in appointing a retired Chief
Justice of a High Court as Arbitrator by the inpugned order

It is not disputed before us that the | earned Arbitrator
appoi nted by the Hi gh Court has al ready commenced the
arbitration proceeding. M. Mikherjee, appearing on behalf of
the Corporation, on instruction, had submitted before us that
they shall constitute an Arbitration Board as soon as the
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respondent furnishes security in terns of Clause 29(d) of the
contract and if any direction is given to the Arbitration Board to
proceed fromthe stage the | earned Arbitrator had already

reached, that would not be objected to. That is to say, M.
Mukherj ee contended that the Arbitrati on Board may be

directed to take over the arbitrati on proceedings fromthe stage
the learned Arbitrator had al ready reached.

Such being the stand taken by the Corporation, we direct

the respondent to furnish the security of a sumto be

determ ned by the Corporation within six weeks fromthis date

and in the event security determ ned by the Corporation is
furnished within the tinme mentioned herein earlier, the

Corporation shall constitute an Arbitration Board in conpliance
with Cause 29 of the contract. It is directed that the Arbitration
Board shall proceed fromthe stage the | earned Arbitrator

appoi nted by the Hgh Court had al ready reached.

That apart, it has to be kept in mnd that it is always the
duty of the court to construe the arbitration agreenent in a
manner so-as to uphold the sanme. Therefore we nmust hol d that
the H gh Court ought not to have appointed an arbitrator in a
manner, which was inconsistent with the arbitrati on agreenent.

Before parting with this judgnent, we will be failing in
our duty if we do not' consider and deal with the decisions cited
by M. Sharma appearing on behal f of the respondent. First
decision relied on by himwas Datar Sw tchgears Ltd. case
(supra). It is difficult to understand how the said decision
woul d be of assistance to M. Sharma. In this decision, this
Court was dealing with a case falling under Section 11(6) of the
Act where no tinme linmt is prescribed, whereas tine limt of 30
days is prescribed under Section 11(4) and (5) of the Act. In that
context, it was held by this court that if one party makes a
demand for appointment of an arbitrator to the opposite party
and the | atter does not make an appoi ntnent w thin 30 days of
demand, the right of appointnent of arbitrator does not get
automatically forfeited after expiry of 30 days. This Court held
that under Section 11(6), if the opposite party has not nmade an
appoi ntnent within 30 days of demand, the right to nake
appointnent is not forfeited but still continues. ~ However, the
ri ght of the opposite party ceases when an application under
Section 11 seeking appointnment of an arbitrator is filed. This is
not the factual situation in the present case, nor are we
concerned with this aspect in the present case.

So far as the case of Punj Llyods Ltd (supra) is

concerned, it is true that this decision of this/ Court was
rendered by a bench of three Judges which affirmed the
decision in the case of Datar Switchgears Ltd. (supra). Since
we are not concerned in the facts and circunstances of the
present case with the question decided by this Court \in the
af oresaid two decisions, we are unable to rely on those
deci si ons.

For the reasons aforesaid, the order dated 29th July 2004
which has given rise to Civil Appeal arising out of Special Leave
Petition No.19332 of 2005 is set aside and we direct the
Corporation to constitute an Arbitration Board in terns of
Clause 29 within a period of three nmonths fromthis date,

provi ded the respondent furnishes security in terns of the table
provided in C ause 29(d) of the contract, as determ ned by the
Corporation within a period of six weeks fromthis date. W,
however, make it clear that in view of the stand taken by the
Corporation, as noted herein earlier, the Arbitration Board shal
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conmence their proceedings fromthe stage the arbitrator
appoi nted by the H gh Court had al ready reached.

Since we have set aside the order dated 29th July 2004,

Cvil Appeal arising out of Special Leave petition No. 19333 of
2005 filed against the order dated 8th April, 2005 has becone

i nfructuous.

The Appeal is disposed of in the nmanner indicated above.
There will be no order as to costs.




