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JUDGMENT
S. C. AGRAVAL,

Speci al | eave granted in the Special Leave Petitions.

These appeals rais the question whether enployees who
were initially engaged as project - Casual Labour by the
hil way Administration and were subsequently absorbed on a
regul ar tenporary/permanent post are entitled to have the
services rendered as Project Casual Labour prior to 1.1.1981
counted as part of qualifying service for the purpose of
pension and other retiral benefits.

In sub-para (a) of Para 2501 of the Indian Railway
Establ i shment  Manual [hereinafter referred to as ’'the
Manual "], as it stood at the relevant tinme, the expression
" Casual Labour’ was defined in these terns :-

" Casual |abour refers to |abour

whose enpl oynent is seasonal

intermttent, sporadic or extends

over short periods. Labour of this

kind is normally recruited fromthe

nearest available source. It is not

liable to transfer, and t he

conditions applicable to permanent

and tenporary staff do not apply to

such | abour."

In sub-para (b) of Para 2501 of the Manual casua
| abour wad divided into three categories, nanely, (i) staff
paid from contingencies except those retained for nore than
six nmonths continuously, known as Open Casual Labour; (ii)
| abour on projects, irrespective of duration, known as
Project Casual Labour; and (iii) seasonal |abour who are
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sanctioned for specific works of |less than six nonths
duration. Persons falling in category (i) who continued to
do the sanme work or other work of the sane type for nore
than six months without a break were to be treated as
tenmporary after the expiry of the period of six months of
conti nuous enploynent. The said period of six nobnths was
subsequently reduced to 120 days. Since the period of
service of such casual about, after their attaining
temporary status on conpletion of 120 days of continuous
service, was not counted a qualifying service for pensionary
benefits and there was a demand for counting of that period
of service for that purpose, the Railway Board, by order
dat ed Cctober 14, 1980, took the foll ow ng decision :-

Is a result of representations from

the recogni sed |abour unions and

certain ot her quarters, t he

M nistry of Rai | ways had been

considering the demand that the

period of" service in the case of

casual -~ | abour (i.e. ~other than

casual | abour enpl oyed on projects)

after their attai nment of tenporary

status on conpletion of 120 days

conti nuous servi ce, shoul d be

counted as qualifying service for

pensi onary benefits if the sane is

followed by  their absorption in

service as regul ar rai | way
enpl oyees. The matter has been
consi der ed in detai | in

consultation with the Mnistry of
Hone. Affairs (Deptt. of personne
and Administrative Refornms) and the
Mnistry of Finance. Keeping in
view the fact that the _aforesaid
category of enpl oyees ~on their
contai nnent of tenporary status in
practice enjoy nore privileges as
adnmissible to tenporary enployes
such as they are paid in regular
scal es of pay and al so earn
erenents, contribite to P.F. etc.
the Mnistry of Rai | way have
decided, with the coroval of the
president, that the benefit of such
service render ed by them as
temporary enpl oyee; before they are
regul arly appoi nt ed shoul d be
conceded to themas provided in the
Mnistry of Finance OM No. F12
(1) - EV/I768 dated 14th May, 1968.
(copy encl osed for r eady
ref erence).

The concession of counting half of
the above service as qualifying for
pensionary benefits, as per the
OM of 14th May, 1968 would be
made applicable to casual |abour on
the railways who have attained
tenmporary status. The wei ghtage for
the past service would be limted
from 1.1.1961 in terms of
conditions of the OM ibid, past
cases of retirements before the
date of this letter will not be re-
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opened.

2. Daily rated casual |abour or

| abour enployed on projects wll

not however, be brought wunder the

purvi ew of the aforesaid orders."

Project Casual Labour were left out fromthe anbit of
this order because there was no provision for grant of
temporary status to project Casual Labour. Project Casua
| abour had grievance that, though very large in nunber, they
had no security of service and no protection whatsoever. The
said grievance of the project Casual |abour was raised
before this Court in Wit Petitions No.s 147, 320-69
459, 4335 of 1985 etc. filed under Article 32 of the
Constitution. During the pendency of the said wit petitions
before this Court, the Railway Mnistry franed a schene
maki ng provision for grant of tenporary status to project
Casual Labour on -completion «of 360 days of continuous
servi ce. The said schene provided as follows: -

" 1,1 As a result of such

del i'‘berations, the M- i stry of

Rai ' ways —have now - deci-ded in
principle that casual [ abour
enpl oyed on projects (also know as
"project casual® labour ) my be
treated as tenporary on conpletion
of 360 days of conti nuous
enpl oynent . The M nistry have
deci ded further ‘as under

a) These orders wll cover

) Casual | abour on projects who are
in service as on 1.1.87; and

) Casual |abour on projects who,
t hought not in service on 1.1.84,
had been in service on Railways
ealier and had already conpleted
the above prescribed period (360
days) of continuous enpl oynent or
will conmplete the said prescribed
peri od of continuous enpl oynent on
reanganment in future. ( A detailed
letter regardi ng this gr oup
foll ows).

b) The deci si on shoul d be
i npl enented in phases according to
the schedul e given bel ow : -

Lenght of service Date from which Dat e by
whi ch

i e. continous may be treated deci si on
shoul d

enpl oynent) . as tenporary be
i mpl ement ed

i) Those who have conpleted 1.1.1984 31.12.1984
five years of service as

on 1.1.84

(ii) Those who have conple- 1.1.1985 31.12.1985

ted three years but |ess

than years of service as

on 1.1.1984

(iii) Those who have conpl- 1.1.1986 31.12.1986
ted 360 days but |ess

than three years of

service on 1.1.1984

(iv) Those who have conpl - 1.1.1987 or 31.12.1987
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360 days after 1.1.1984 or the date
on whi ch 360 days
are conpl eted
whi chever is later.

By the judgment dated April 18, 1995 in Inder Pal Yadav
& Ors. Etc. v. Union of India & Os. Etc., 1985 (3) SCR 837,
this Court approved the said scheme but nodified the date
1.1.1984 in para 5.1 (a) (i) to 1.1.1981 and as a result
there was consequent re-scheduling in absorption fromthat
dat e onwards. The Court, while accepting the schene with the
nodi fication gave direction that it rmust be inplenmented by
re-casting the stages consistent with the change in the date
is directed. As per the aforesaid schene tenporary status
was conferred on Project Casual |abour with effect fromthe
dates specified therein and on the basis of such tenporary
status they were also extended the benefit of the order
dated COctober 14, 1980 and the tenporary service after
attaining the tenporary status’ was counted for pension and
other retiral benefits.

In Gvil —Appeal No. 4643 of 1992, which has arisen out
of OA No. 485 of 1989 filed before the Madras Bench the
Central Administrative Tribunal [hereinafter referred to as
"the Tribunal’], the respondents joins as project Casua
Labour in the Southern Railway, nadras on different dates
during the period 1954 to 1973. They were all enployed in
construction works and were project Casual |abour. They were
regul arly absorbed in Cass IV service on various dates from
1962 to 1982. They  had put in9 to 14 years of service as
casual | abour before they were so absorbed. Mst of them
were absorbed in 1981. Their plea was that after six nonths
of continuous service as caused | abour they were atentitled
to be treated as ’'tenporary railway enployees’ ‘and the
entire perior of their service a casual |abour should be
counted for the purpose of retiral benefits. The said claim
of the respondents was not accepted by the  Railway
Adm nistration which held that  service as casual |abour
prior to 1.1.1981 <could not be counted for penslonary
benefits. Feeling aggrieved by the said decision of the
Rai | way Administration, they filed OA No. 485 ~of 1989
whi ch was allowed by the Tribunal by judgnent dated February
8, 1991. Before the Tribunal it was contended that the
respondents having continuously worked as casual |abour
wi thout any break followed by regularisation their entire
service as casual |abour should be counted for the purpose
of retiral benefits and that in any event at |east half of

their service as casual |abour after the initial period of
six nmonths should be taken into account as' qualifying
service for retiral benefits. It was also urged that while

granting retiral benefits not only the open Line Casua
Labour but also project Casual Labour who had joined |ater
than the respondents and had acquired tenporary status after
1.1.1981 have been given pensionary benefit bu the denial of
simlar benefit to the respondents anobunted to illegal
discrimnation and was violative of the provisions  of
Article 14 of the Constitution. By its judgnment dated
February 8, 1991 the Tribunal has accepted the said
contention of the respondents and has held that unfair
treatment would be nmeted out to the respondents iif the
entire period of their continuous service as casual | abour
is ignored for the purpose of retiral benefits whereas such
service is taken into account in respect of the later
entrants. Reliance was placed on the decision of this Court
in D. S. Nakara v. Union of India, 1983 (2) SCR 165. It was
observed that even on the basis of the instructions issued
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in 1984 and 1986 persons who had acquired tenporary status
in the past in 1981 could be given such a status
retrospectively and there was no reason why sane conceptua
benefits could not be given such a status retrospectively
and there was no reason why same conceptual benefits could
not be given to the respondents al so provided they satisfied
the sanme condition of continuous service. The said judgnment
of the Tribunal has been followed by other Benches of the
Tribunal in subsequent Judgnents. Cvil Appeals Nos.
4643/ 92, 3974/94, 5531/94, 9241/94, 4569-74/97 and Civi
appeal s arising out of Special Leave Petitions (C No.s
2595/ 94, 13416/94, 14335/94, 8053/94, 17197/95, 17198/95,
27483/ 95, 12001/97 and 379/97 have been filed by the
Rai | way Adm nistration against the said judgnents of the
Tri bunal

In its judgnment dated Novenmber 30, 1994 in O A No. 456
of 1993 the Madras Bench of the Tribunal has taken a view
different from that taken in the judgnent dated February 8,
1991 in O A No. 485 of 1989. In that case the petitioners
were enployed as Casual Labourers.in construction work in
Sout hern Railway on different dates during the period from
1955 to 1974 and were absorbed on regul ar posts on different
dates between 1962 and 1983 and their service as casua
| abour was not taken into account for the purpose of retira
benefits. The Tri bunal , whi | e di sm ssi ng the sai d
application, held that in viewof the schene which was
approved by this Court in Inder Pal Yadav tenporary status
could be granted to Project Casual 1abour only from1.1.1981
or from the date on which 360 days of service as project
Casual Labour was conpleted after 1.1.1981  whichever was
later and project Casual labour who had already been
regul arised prior to 1.1.1981 could not be granted any
deened date for grant of tenporary status. The earlier
judgrment of the Tribunal dated February 8, 1991 in O A No.
485 of 1989 was hel d as having been given per incurium The
sane view was taken by the Madras Bench of the Tribunal in
j udgrment dated August 22, 1996 in O A No. 885 of 1996.
Cvil Appeals arising out of Special Leave Petitions (c)
Nos. 26790/ 95 and 3423/97 have been filed by the petitioners
in OA Nos. 456/93 and 885/93 agai nst the said judgnents of
the Tribunal dated November 30, 1994 and August 22, 1996.

At the out set, it nmay stated that in the railways a
di stinction has been nade between 'tenporary status’ and
"tenmporary enploynment’. Open Line Casual Labours who were

treated tenporary after the expiry of- six~ nmonths of
conti nuous enpl oynent under para 2501(b) (i) of the Manua
were only entitled to the rights and privil eges adm ssible
to tenporary railway servants as laid down in Chapter XXII
of the Manual. But such tenporary status did not entitle the
casual labour to the benefit of the period of of service
rendered after attaining tenporary status being treated as
qualifying service for the purpose of retiral benefits. For
the purpose of computing the qualifying service for retira
benefits the service after absorption on a regular
tempor ary/ permanent post after requisite selection only
could be taken into consideration. Provision in this regard
was contained in para 2511 of the Manual which provided as
foll ows: -

2511. Ri ghts and Privil eges

adm ssi bl e to Casual Labour who are

treated as tenmporary after
conpl eti on of Si X nont hs’
conti nuous service :-

(a) Casual | abour treated as

temporary are entitled to all the
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rights and privileges adm ssible to
temporary railways servants as laid
down in Chapter XXIII of the Indian
Rai | ways Establishnent manual. the
rights and privileges adm ssible to
such | abour al so i ncl ude the
benefits of the Discipline and
Appeal Rules. Their service, prior
to the date of conpletion of six
nont hs’ conti nuous service wll

not , however, count f or any
pur poses like reckoni ng of
retirenment benefits, seniority etc.
such casual |abourers will, also

be allowed to carry forward the
| eave at their credit to the new
post on absorption in regul ar

service.
(b) Such casual | abour who acquire
t emporary st at us, wil | not ,

however, —be brought on to 'the
per manent establishment unl ess they

are sel ected t hr ough regul ar
Sel ection Boards for dass IV
staff. They will have a prior claim
over ot her's to per manent
recruitment and they wll be

consi dered for 'regular enpl oynent
wi t hout havi ng to go t hrough
enpl oyment exchanges. Such-of them
who join as Casual Labourers before
attaining the age of 25 years may
be all owed rel axati on of he nmaxinmum
age limt prescribed for Cass IV
posts to the extent of their tota

service whi ch may be ei't her
continuous or in broken periods.

(c) It is not necessary to create
temporary posts to accomodate
casual | abourers who acquire
tenmporary status for the confernent
of attendant benefits |ike regular
scal es of pay, increnments etc.

Service prior to absorption against
a regul ar tenporary/ permanent post
after requisite selection wll,

however , not constitute as
qual i fying service for pensionary
benefits.

NOTE: - In case where casual |abour

had actually been brought over to

the regular prescribed/authorised

scal es of pay prior to 22nd August,

1962 on fulfilling the requisite

conditions, the peri ods during

which they drew pay in the regul ar

scal es be taken into account of the

pur pose of granting increnents,

even if they cannot be shown

agai nst regul ar posts prior to 22nd

August, 1962.: [enphasis suppli ed]

The period of service rendered after attainnment of
temporary status but bef ore absorption on regul ar
termpor ary/ permanent post was taken into account for the
pur pose of pensionary benefits for the first tine by order
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dat ed Cctober 14, 1980 whereby half of the period of service
after attaining of tenporary status was to be counted for
the purpose of qualifying service for pensionary benefits.
Under Para 2501 (b)(i) of the Mnual the benefit of
temporary status was available to Open Line Casual |abour
only and it was not available to Project Casual Labour till
the decision of this Court in |Inder Pal Yadav whereby the
schene for grant of tenporary status to Project Casua
Labour was approved under the schene tenporary status was
given from 1.1.1981 to those who had conpleted five years
service as Project Casual |abour as on 1.1.1981, those who
had conmpleted three years service as Project Casual Labour
as on 1.1.1981 were 'given the tenporary status from
1.1.1982, those who had ' conpleted 360 days but |ess than
three years of service as Project Casual Labour as on
1.1.1981 were given tenporary status from1.1.1983 and those
who compl eted 360 days  as Project Casual Labour after
1.1.1981 were given the tenporary status from1.1.1984 or on
the date on which 360 days are conpl eted whi chever is later.
Proj ect Casual Labour could  claimthe benefit of the order
dated Cctober 14, 1980 only after they could be treated as
temporary as per the schene-accepted by this Court in case
I nder Pal Yadav. The respondents in the appeals filed by the
Rai | way Adm nistration and the appellants in the other two
appeal s were enployed as Project Casual Labour. They never
obt ai ned tenmporary status prior to their absorption on
regul ar tenporary/pernmanent post on the basis of the schene
that was approved in'Inder Pal Yadav and, therefore, no part
of their service as project Casual Labour has been counted
as qualifying service for the purpose of pensionary
benefits. Their service as Project Casual Labour Prior to
1.1.1981 could not be treated as qualifying service for the
purpose of retiral benefits because under the schene they
could not be treated to have attained temporary status prior
to 1.1.1981.

If Ram Kumar & O's. v. Unionof India & O's. 1988 (2)
SCR 138, the petitioners were engaged on terns of casua
| abour for periods varying between 10 to 16 years in the
Construction Departrment of the Signal Unit in the Northern
Rai | way. They had not been treated as tenporary servants and
they approached this Court by filling wit petitions under
Article 32 of the Constitution wherein their grievance was
that the Railway Administration had applied discrimnatory
rates of wiges and they prayed for a direction to treat them
at par wth maintenance workers and al so sought absorption
in the regular cadre in the permanent category. This Court,
while rejecting the submssion urge on behalf of the
petitioners that they should be treated at par wth Open
Li ne Casual Labours, observed:-

" Admttedly the petitioners have

put in nore than 360 days of

service. Though munsel for the

petitioners had pointed out that

the Administration was requiring

conti nuous service for purpose of

eligibility, | ear ned Addi ti ona

Solicitor CGeneral on constructions

obtained from the Railway O ficers

present in Court during arguments

had clarified that continuity is

not insisted upon and though there

is break in such continuity the

previous service is also taken into

account. |earned Additional licitor

CGeneral has made a categorica
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statenment before us that once
tenmporary st at us is acquired

casual enpl oyees of both categories
stand at par. Keeping the pevailing
practice in the Railway in view, it
is difficult for us to obliterate
the function bet ween t he two

cat egori es of enpl oyees till
tenmporary status is acquired." [p
141]

It was further stated:-

"0t is stand of the |earned
Addi tional Solicitor = General that
no pensi onary benefits are
adni ssi bl e even to tenmporary
railway servants and, therefore
that retiral advant age i s not
avai labl e to casual | abour

acqui'ring tenmporary status. W have
been shown the different orders and

di rections i ssued by t he
Admini stration. W agree with the
| ear ned Addi t ional solicitor

General that retiral benefit of

pension is not adm ssible to either

category of enployees." [ p. 144]

Ms. Chandan Ramamurthi, the |earned counsel for the
appel lants in Civil Appeal arising out of 'special Leave
Petition (c) No. 2679 of 1995, has submitted that before the
decision for this Court in Inder Pal Yadav project Casua
Labour were treated as tenporary after conpletion of 120
days but after the approval of the schene in Inder Pal Yadav
they becanme entitled to be treated as tenporary on the
conpl etion of 360 days continuous enploynment and she has
invited our attention to the followng passage in Ram
Kumar : -

earned Additional Solicitor Genera

states that petitioners are project

enpl oyees and do not belong to the

open ['ine. Accor di ng to hi-m

enpl oyees in the open |line acquire

tenmporary status on conpletion of

120 days of service as agai nst 180

days whi ch was t he previ ous

requi renent. That st at us is
acquired on conpletion of 360 days
by casual |abour in project works
as provi ded in the schene

formulated wunder orders of this
Court, though such status were

acquirabl e by pr oj ect casua
| abourers & conpletion of 180 days
of conti nuous enpl oyment

previously."™ [ p. 141]

In our opinion , this submi ssion of the |earned counse
is not based on a correct reading of the judgnent if Ram
Kumar. In the aforequoted passage the Court has taken into
of the distinction between open the Casual Labour and
Project Casual I|abour in the matter of grant of temporary
status and has pointed out that Open Line Casual Labours
acquire tenporary status on conpl etion of 120 days
continuous service and earlier the said requirement was 180
days, but such status is acquired on conpletion of 360 days
by casual | abour in project works. The submi ssion that prior
to the acceptance of the Scheme by this Court in Inder Pa
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Yadav project Casual Labour were entitled to grant of
temporary status on conpletion of 180 days of continuous
service is neither beconme out by para 2501 of the Manual nor
by the decision of this Court in Inder Pal Yadav. The
acceptance of the contention of Ms. Ramanurthi that earlier
Project Casual Labour could be treated as tenporary after
conpl etion of 180 days of continuous service would nean that
as a result of the schenme that was accepted by this Court in
I nder Pal Yadav the position of project Casual Labour becane
worse than what it was prior to the acceptance of the schene
because under the Schene they could be treated as temporary
only on conpletion of 360 days of continuous service. the
decision in Inder Pal Yadav does not support such a view It
nus, therefore, be held that prior to the Schene whi ch was
accepted by this Court in the case of Inder Pal Yadav
project Casual Labour could not claimtenporary status and
such temporary status could only be acquired by themon the
basis of the scheme as accepted in Inder Pal Yadav.

In its judgnent dated February 8, 1991 the Tribunal had
hel d t hat' excl usion of period of service rendered as Project
Casual | abour —before they were regularly absorbed prior to
1.1.1981 results in such enployees being discrimnated as
conpared to proj ectt casual | abour who were enployed
subsequently and whose service as project Casual |abour
prior to absorption  is counted for ‘the purposes of
qualifying service. /The said finding of the Tribunal is
based on the decision of this Court in D S ~Nakara. In this
regard, it my be stated that the Tribunal was in error in
invoking the principle laid down-in D.S. Nakara in the
present case. The decision in D.S. Nakara has been
considered by this court in subsequent decisions and it has
been laid down that the principle laid dowmmin D.S. Nakara
can have application only in those cases where there is
discrimination in the matter of existing benefit ' between
simlar set of enployees and the said principle has no
application where a new benefit is being conferred wth
effect forma particular date. ln'such a case the confernent
of the benefit with effect froma particul ar dated cannot be
held to be violative of Article 14 of the Constitution on
the basis that such a benefit has been conferred of certain
categories of enployees on the basis of particular date.
[ See: Krishena Kumar v. Union of India & Os:, 1990 (4) SCC
207; State of West Bengal v. Ratan Behari Dev, 1993 (4) SCC
62, and State of Rajasthan v. Sevanivatra Karanthari Hitkari
Samiti, 1995(2) SCC 117]. 1In the present case, the benefit
of counting of service prior to regular  enpowernment as
qual i fying service was not available to casual labour. The
said benefit was granted to Open Line Casual Labour for the
first tinme wunder order dated Cctober 14, 1980 . since open
Li ne Casual Labour could be treated as tenporary on
conpletion of six nmonths period of continuous service which
peri od was subsequently reduced to 120 days under Para 2501
(b) (i) of the Manual. As regards Project Casual Labour this
benefit of being treated as tenporary becane avail abl e only
with effect from 1.1.1981 wunder the scheme which was
accepted by this court in |Inder Pal Yadav. Before the
acceptance of that scheme the benefit of tenporary status
was not available to project Casual Labour. It was thus a
new benefit which was conferred on project Casual Labour
under the schene as approved by this court in Inder Pa
Yadav and on the basis of this new benefit project casual
Labour becane entitled to count half of the Service rendered
as Project Casual Labour on the basis of the order dated
Cctober 14, 1980 after being treated as tenporary on the
basis of the schene as accepted in Inder Pal Yadav. W are,
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therefore, unable to uphold the judgnment of the Tribuna
dated February 8, 1991 when it holds that service rendered
as Project Casual Labour by enployees who were absorbed on
regul ar permanent/tenporary posts prior to 1.1. 1981 should
be counted for the purpose of retiral benefits and the said
judgrment as well as the judgnment in which the said judgnent
has been followed have to be set aside. The judgenents in
which the Tribunal has taken a countrary view have to be
af firmed.

In the result, the appeals filed by the Railway
Admi ni stration are allowed and the judgments of the Tribuna
i mpugned in these appeals are set aside. The Appeal s ari sing
out of Special Leave Petitions (c) Nos. 26790 of 1995 and
3423 of 1997 filed by the enployees are di sni ssed. No order
as to costs.




