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HEADNOTE

Traders |ike the petitioner conbined together to form an
associ ation the objects of which were to regulate forward
transactions in the sale and purchase of gur and  other
comodities entered into between the nmenbers of t he
association, as also to declare the rates at  which the
contracts were to be settled on the dates fixed for
delivery. The petitioner had entered into forward contracts
of purchase of gur at certain rates and had also deposited
as the buyer the anobunt as well as the special margin
required to be deposited under the bye-laws of t he
associ ation. Contracts entered into by himwere outstandi ng
on February 11, 1959, when on that date the 'Centra
CGovernment issued a notification under s.15 of the Forward
Contracts (Regul ation) Act, 1952, under which every forward
contract for the sale of purchase of any goods specified in
the notification which was entered into in the area
specified therein otherwise than between nenbers of a
recogni sed association or through or with any such nenber,
shall be illegal. The association in question of which the
petitioner was a nenber, was not on the date of the
notification dated February 11, 1959 recognised by the
Central CGovernnent under s. 6 of the Act, as a result of
which the forward contracts entered into by him becane
illegal and void. The further consequence of t he
notification was that under s. 16 the transactions entered
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into by the petitioner and others situated simlarly like
hi m whi ch remai ned to be perforned after the said date were
to be deemed to be closed out on that date and the
di fferences arising out of the contract were to be payable
not at the rate originally stipulated by the contracting
parties but at the rates specified in the notification. The
petitioner challenged the validity of the provisions of the
Act on the grounds inter alia (1) that ss. 5 and 6 relating
to the recognition of associations by the Central Governnent
and s.10 which enabled it to direct rules to be- nade and,
in case the recogni sed association failed to take action, to
thensel ves nake the rules, infringed the freedom

548

guaranteed by Art. 19(1)(c) of the Constitution of India,
(2) that s. 15 infringed Arts. 14, 19(1)(f) and 19(1)(9),
and (3) that s.16-in sofar as it enabled the Governnent
to fix the rates at which the differences payabl e by one
party to the other, wthout giving any indication of the
principles wunderlying the fixation of the price, conferred
an ungui ded power and of fended Art. 14.

Held : (1) that ss. 5, 6 and 10 and other provisions in Ch.
1l of the Forwards Contracts (Regulation) Act, 1952,
proceeded on the basis that organi sati ons of tradesmen night
be entrusted with the task of regul ating these transactions,
so that while legitimate trade m ght be furthered the evi
conscquences. of undesirable specul ation mght be avoided,
and they were enacted with the object of ensuring effective
control over the nmechani smof forward trading. = Accordingly,
the provisions in Ch. |1l of the Act do not contravene Art.
19(1) (c) of the Constitution.

(2) that on a proper construction of s.15 the recognition
of an associ ation under the provisions of the Act was not an
essential pre-requisite before a notification could be
i ssued wunder the section, and that the issue of 'such a
notification was not an unreasonable restriction on the
right of the petitioners to carry on business wthin the
nmeani ng of Art. 19(6) of the Constitution of India.

(3) that the selection of the conmmpdity for the regulation
of forward trading in it or of prohibition of such trading
could only be left to the Government and the purposes for
whi ch the power was to be used and the nmachinery created for
the i nvestigation furni shed suf ficient gui dance;
consequently, s. 15 did not confer an unguided and arbitrary
power and did not infringe Art. 14.

(4) that the restrictions inmposed by s. 15 of the Act were
reasonable within Art. 19(5) and (6) and did not contravene
Art. 19 (1) (f ) and (9g).

(5) that s.16 of the Act could not be challenged as either
a piece of excessive delegation or offended Art. 14.

JUDGVENT:
ORIG@ NAL JURI SDICTION : Petitions Nos. 22 to 26 and 42  of
1959.
Petitions under Art. 32 of the Constitution of India for the
enforcenent of fundamental rights.
M K. Nambi ar, E. Udayarat hnam Rameshwar Nath and S. S.
Shukl a, for the petitioners (In Petn. Nos. 22 and 23 of
59).
N. C. Chatterjee, B. C. Qupta, E. Udayarathnamand S. S.
Shukl a, for the petitioners (In Petn. Nos. 24 and 25 of 59).
E. Udayar at hnam and S. S. Shukla, for the petitioners (In
Petn. No. 26 of 59).
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of 1959).
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1961. Sept ember  12. The Judgnent of the Court was
del i vered by

AYYANGAR, J.-These six petitions filed under Art. 32 of the
Constitution raise for consideration three points: (1) the
constitutional wvalidity of the operative provisions of the
Forward Contracts (Regul ation) Act (Act LXXIV of 1952) (to
be referred to hereafter-as the Act), (2) the validity of a
notification dated February 11, 1959, issued under s. 15 of
the Act by which gur was brought within the purview of the
enactment. _with inmrediate effect, and (3) the validity of
another notification of “the Central Governnent i ssued
si mul taneously fixing the price at which Forward Contracts
subsi sting on February 11, 1959, was directed to be settl ed.
For the purpose of ‘understandi ng the points raised and the
effect of the inpugned notifications on the rights of the
petitioners it is /sufficient torefer to the facts of
Petition No. 23 of 1959 which is typical of the cases before
us.

The petitioner-Raghubar Dayal Jai Prakash is a firmcarrying
on the business of purchase and sale of ~gur and other
comodities inter alia at - Meerut. Traders like the
petitioner had conbined together to form a conpany
regi stered under the Indian Conpanies Act under the nane
' Kai sergunj Beopar Co. (P) Ltd ., Meerut. The function of
this incorporated body was, inter alia, to regulate forward
transactions in the sale and purchase of gur and other
commodities entered into between the nmenbers of the Society,
as also to declare the rates at which the contracts were to
be settled on the

550

dates fixed for delivery. This incorporated conpany has
been i nmpl eaded as a second respondent to the petition. ~This
associ ati on or conpany, however, was not, on the date of the
i mpugned notification, "recogni sed" by t he Centra
CGovernment under the provisions of the Act to which we shal
presently advert, in respect of dealings in gur with which
al one these petitions are concerned. The petitioner had
entered into forward contracts of purchase of gur at certain
rates and he had al so deposited as the buyer the amount as
well as the special margin required to be deposited /under
the bye-laws of this association. Contracts entered into by
him which were outstanding on February 11, 1959, were in
relation to 29,600 maunds. \While so, CGovernnent published a
notification under a. 15 of the Act on February 11, 1959,
applying the provisions of that section to gur as a result
of which the forward contracts entered into in gur by the
petitioner becane illegal and void. The further |I|ega
consequence of the notification was that the transactions
entered into by the petitioner and others situated simlarly
like himwere to be deened to be closed out on February 11
1959-the date of the notification and the differences
arising out of the contract were to be payable not at the
rate originally stipulated by the contracting parties but at
the rates specified in the notification. |If the petitioner
bad to settle his outstanding contracts at the rate
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determ ned by the Central Government he would suffer a |oss
of Rs. 48,000. He therefore challenges in this petition the
validity of the provisions of the Act which enabled the
notifications to be issued as also the notifications
thenselves on grounds to the details of which we shal
advert later.
Before setting out these details, it would be convenient and
tend to the proper appreciation of the problens involved, if
we briefly indicate the economic inplications of forward
trading in commodities, the need for the regulation of such
551
trading; as well as the history of the neasures taken from
time totine to exercise control on forward trading in gur
prior to the issue of the inpugned notifications in February
1959,
The expert committee to which the Bill which becane the Act
(Act 74 of 1952) was referred, explained in their report the
function of forward trading in these terns:
"Forward trading involves speculation about
the  future, but not all forms of forward
tradi ng coul.d be considered as either unneces-
sary or undesirable for t he ef ficient
functioning of anything but the nbst primtive

econonmy. ........... To the extent to which
forward tradi ng enabl es producers,
manuf act urers and traders to pr ot ect

thensel ves -against the uncertainties

future, and enables all the relevant factors,
whet her actual or —anticipated, |ocal or
i nternational, to exercise their due influence
on prices, it confers a definite boon on the
conmuni ty, because, to - that extent, it
m ni m ses t he ri sks— of production and
di stribution and makes for greater stability

of prices and supplies. It thus plays a
usef ul role in nmodern business. At the sane
time, it nust be admtted that this is an

activity in which a great nmany individuals
with small nmeans and i nadequate know edge of
the market often participate, in the hope of
qui ck or easy gains and consequently, forward
trading often assunmes unhealthy dinensions,
thereby increasing, instead of mnimsing, the
ri sks of business. There are fornms of forward
tradi ng for exanple, options, which facilitate
participation by persons with snmall neans and
i nadequat e know edge. . .......... It is,
therefore, necessary to elimnate certain
forns of forward trading, and permt ~others

under carefully regulated conditions., in
or der to ensure that, whil e producers,
manuf act urers

552

and traders will have the facilities they need

for the satisfactory conduct of their business
the, wder interests of the comunity, and
particularly, the interests of consuners, wll
be adequately saf eguarded agai nst any abuse of
such facilities by others.

The Essential Supplies (Tenporary Powers) Act,
1946, does not enpower the Central Governnent
to regulate forward trading in any comuodity
ot her than an essential comodity’ within the
nmeani ng of that Act. Action may be needed not
only for prohibiting forward trading in

of

t he
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commodities in which it is still taking place,
but also for reopening forward tradi ng under
regul ated conditions and if circunstances are
favourable to such a course, in comodities in
which it is now prohibited.
The arrangenents nust be such as will enable
speedy and effective action to be taken in
enmergenci es, and nust at the sane tine provide
sufficient safeguards against arbitrary or
ill-informed action."
It was with these objects and with provisions calculated to
carry out these suggestions that the Act was enacted. And
now a short resume of the history of the provisions relating
to forward trading in gur which preceded the inpugned
notifications:
After the end of the war, a, ban on forward trading in gur
was i nposed by the Sugar & Gur (Future Trading) Prohibition
Order, /1951, issued under the Essential Supplies (Tenporary
Powers) Act, ~ 1946. This ban was however renoved by a
notification dated January 7, 1954. The Forward Contracts
(Regul ation) Act, 1952, was not applied to gur wth the
result that from January, 1954, all Contracts in relation to
gur renmained free and outside the regulatory provisions of
the Act. The Forward - Markets Conmission took up the
consi deration of the question regarding the advisability of
i mposi ng regul ations on forward tradingin this
533
comuodi ty. The Conmi ssion considered, first, the question
whet her gur was a suitable commodity for forward trading and
whether there was any need of ~bringing forward trading,
which was still then free inthat commdity, wthin the
regul atory provisions of the Act. Their conclusion was that
gur was a commodity in respect of which the production was
| arge enough for not being cornered by any group of traders;
and that the forces of supply and demand in respect of the
commodity were uncertain so as to require a continuous
assessment of their changing relationships through the
medium of a futures market. They also were of the opinion
that the fluctuations in the price of gur were w de ~enough
to attract speculators and to ensure holders of ready stocks
agai nst risks arising fromthe fluctuati ons consequent upon
specul ation it was necessary to bring trade in the combdity
within the scope of the Act. In these circunstances by
their report which was submtted to the Governnent in My,
1957, they recomended (1) that Governnent night _accord
recognition to certain associations after the necessary
formalities had been conpleted, and (2) to i ssue
simul taneously a notification wunder s. 15 of the Act
illegalising forward trading in the comobdity except through
t he associ ati ons or through the nmenber, %  of such
associations, as set out in s. 15 of the Act. The
Government however by their resolution dated January 17,
1958, recorded:
"The main recommendations of the Conmission
are that the regulatory provisions of the
Forward Contracts (Regul ation) Act, 1952, be
applied to gur and that forward trading be
conduct ed t hr ough associ ati ons to be
recogni zed under the said Act.
The CGovernment of India have careful ly
considered the recommendations nade by the

Commi ssion and have come to the conclusion that

is no strong justification or
speci a
554

t here
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Subsequent |y
1959, the Cent

need for the tine being to bring gur under the
purvi ew of the Forward Contracts (Regul ation)
Act, 1952."

however by a notification dated February 11
ral CGovernnent declared that s. 15 of the Act

shall apply to the whole of the territories to which the Act

extends. The

circunstances which led to this change in the

view of CGovernment is thus expressed in ss. 195 to 197 of
the Annual Report of the Forward Markets Conmission for the

year 1959. It

The notificati

is there stated:

"195. The Commission in its Report on the
Recognition of Associations in respect of
Forward Contracts in Gur submtted in May 1957
bad recomrended that Gur be brought under. the
regul atory provisions of the Forward Contracts
(Regul ation) — Act, 1952, and that recognised
futures markets ~be established at Hapur,
Meerut, Agra, Mizaffarnagar and Del hi for the
pur pose. The Governnent of India, however,
deci ded not to bring gur under the purview of
the Forward Contracts (Regulation) Act, 1952
for the time being, as a result, forward
trading in gur, continued to be unregul ated.
The price situation in gur markets at the end
of 1958, ‘however, took a very serious turn on
account’ of hectic speculative activity in
these markets. For exanple, the gur prices,
at  Hapur, rose during the three nonths from
the mddle of Novenber to the mddle of
February 1959, by 37 per cent as conpared to
the rise of 0.15 per cent in sugar a

controlled comodity-and 1.5 per cent in
khandsari, forward trading in which had been
banned.

196. These devel opnent s necessitated a

reconsi deration of the earlier decision to
keep the comuodity out of the purview of the
Act and the CGovernment of India, on the advice
of the Commi ssion, applied section 15 of the
555
Forward Contracts (Regulation) Act, 1952, to
gur, all over the country on the 11th February
1959.
197. The application of section 15 of the Act
also necessitated fixation of the rate ~under
section 16 at which all forward contracts out-
standing as on that day, could be closed out.
The CGovernnent of India, after taking into
account all the relevant factors closed the
outstanding contracts at the average of the
closing rates during the preceding three
nont hs. "
ons whi ch brought this about read:

"In exercise of the powers conferred by
clause (a) of section 16 of the said Act the
average of the closing rates prevailing in the
respective forward markets during the period
of three nonths i medi ately precedi ng the date
of this notification, as the rate at which any
forward contract for the sale or purchase of
gur entered into on or before the said date
and renaining to be perforned after the said
date shall be deenmed to be closed.”

No associ ati ons had been granted recognition before the date

of this noti

fication dated February 11, 1959, but on the
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sanme date another notification was issued by the Governnent
readi ng:
"They have al so decided that regulate futures
mar ket s in respect of gur shoul d be
established in due course at Hapur, Meerut,
Agr a, Muzzaf arnagar and Delhi, and t hat
recogni tion should be granted under section 6
of the said Act...................
In accordance with what was st at ed her e exi sting
associ ati ons in the places nentioned wer e accor ded
recognition after an enquiry as to whether they conforned to
the requirenents of the Act. Like. w se other associations
which were formed subsequently were also recognised after
simlar enquiries. The petitioners before us are nenbers of
t hese
556
associ ati ons-those-in Petitions 22, 23 and 25 being nenbers
respectively of the three associations named in the
notification extracted above and the petitioners in
Petitions 24, 26 and 42 of associ ations subsequently brought
into exi stence. The formalities preceding the recognition

however, took some little tine and recognition to all these
associ ati ons was granted in June 1959 or thereabouts.
In order to appreciate-the subm ssions nmade to us, it s

necessary to set out briefly the provisions of the Act whose
validity is challenged. The preanble to the Act reads that
it is an Act to provide for the —regulation of certain
matters relating to forward contracts, the prohibition of
options in goods and for other matters connected therewth.
W are not now concerned with the second part of the
objective, viz., the prohibition of options in  goods, but
only with those provisions which deal with the regulation of
matters relating to forward contracts. Section 2. which
contains the statutory definitions defines "an association"”
as "a body of individuals, whether -incorporated or not,
constituted for the purpose of regulating and controlling
the business of the sale or purchase of any goods" while

sub-cl. (j) defines "a recognised association" as neaning
"an association which is for the tinme being recognised by
the Central CGovernment under s. 6".  Chapter I is entitled
, The ’'Forward Markets Comm ssion" and makes provision, _in

the two sections which constitute the Chapter, first for the
est abl i shrment and constitution of a Forwar d Mar ket s
Conmi ssion which is a body of independent experts (s. 3),
the other (s. 4) detailing the functions of the Commission

whi ch include the task of ",  advising the Central Governnent
in respect of the recognition of associations", and "in
respect of any other matter arising out of the adm -
nistration of-the Act....... to keep forward markets ~ under

observation" and inform Governnment of devel opnents taking
place in it and finally to nmake recomendations with a view
to inproving the Organisation and working of florward
mar ket s.
557

Chapter |1l which is headed "Recognised associ ati ons"
contai ns some of the sections which validity was chall enged
in the petitions before us. Before an association could be
recogani sed, s. 5 requires the body to make an application
to the Central Governnent furnishing the details and
particul ars specified ins. 5(2). The Government m ght make
such enquiry as mght be necessary and after obtaining such
further information as nmay be required were enpowered to
grant recognition to associations under s.6 and such
recognition was to specify the goods or classes of goods
with respect to which forward contracts may be entered into
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bet ween nenbers of such associations or through or with any
such nenber. Section 6(2) contains conditions which ought
to be complied with by associations before recognition was
granted and provision was made in s. 6(3) for the rules of
the association not being amended except with the approva
of the Central CGovernnment. Conplenentary to this was the
provision contained in s. 10 which enpowers the Centra
CGovernment to direct rules to be nmade, with power in case
the recognised association fails to take action to conply
with the order of the CGovernment, to themselves nake the
rules in the fornms specified by that order. The recognition
had to be published in the Gazette of India and in the
official Gazette of the State in which the principal office
of the association is situated s.6 (4). Sections 6 and 10
were the principal subject of attack anong the fascicul us of
sections relating to "recognised associations" in Ch. [11
but we shall revert to the grounds of attack after setting
out the other provisions of the Act whose validity was also
the subject -of challenge. They were Bs. 15 and 16 under
whi ch the notifications now inpugned were nade. They run in
these terns :
"15. Forward ~contracts in notified goods
illegal or void in certain circunstances.
(1) The Central CGover nient may, by
notification in the Oficial Gazette declare
558
this section to apply. to such goods or class
of goods and in such areas as nmay be specified
in the notification., and thereupon, subject’
to the  provisions contained in section 18,
every forward contract, for the 'sale or
Pur chase of any goods  specified in t he
notification which is entered into the area
speci fied therein ~otherwi se than bet ween

menber s of a recogni sed association or
through or wth any such nenber, shall be
illegal.

(2) Any, forward contract in goods entered
i nto pursuance of sub-section (1) which'is in
contravention of any of the bye-laws specified
in this behal f under clause (a) of ~subsection
(3) of section 11 shall be void :-
(i) as respects the rights of any nenber of
the recognised association who has entered
into such contract in contravention of any
such bye-law, and al so
(ii) as respects the rights of ~any other
person who! has knowingly participated in_ the
transaction entailing such contravention
(3) Not hing in sub-section (2) shall  affect
the right of any person other than a nenber of
a recognised association to enforce any such
contract or to recover any sumunder ‘or in
respect of such contract
Provided that such person had no know edge
that such transaction wag in contravention of
any of the bye-laws specified under clause (a)
of sub-section (3) of section 11.
(4) No rmenmber of a recognised association
shall, in respect of any goods specified in
the notification under sub-section (1), enter
into any contract on his own account with any
person other than a nenber of the recognised
associ ati on unl ess he had secured

559




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 20

the consent or authority of such person and
di scl oses in the note, menorandum or agreenent
of sale or purchase that he has bought or sold
the goods, as the case may be, in his own
account
Provided that where the nenber has secured

the consent or authority of such per son
otherwise than in witing he shall secure a
witten confirmation by such person of such
consent or authority within three days from
the date of such contract
Provided further that in respect of any
out st andi ng contract entered into by a nenber
with a person other than a nenber of the
recogni sed associ ati on, no consent or
aut hority of such person shall. be necessary
for ~closing out-in accordance with the bye
|l aws the outstanding contract, if the nenber
di scloses in the note, menorandum or agreenent
of sal e or purchase in respect of such closing
out that hehas bought or sold the goods, as
the case may be, on his own account.
16. Consequences of notification under
section 15.--Were a notification has been
i ssued under section 15, then notw thstanding
anything contained in any other law for the
time being in force or in-any custom usage or
practice of the trade or the ternms of any
contract. or the bye-laws of any  association
concerned rel ating to any contract. -
(a) every forward contract for the sale or
pur chase of any goods  specified in t he
notification, entered into before the date of
the notification and remaining to be performnmed
after the said date and which is not in
conformty with the provisions of section 15,
shal | be deenmed to be closed out at such rate
as the Central Governnent may fix in'this
560
behal f, and different rates may be fixed for
di fferent classes of such contracts
(b) all differences arising Qut of any
contract so deemed to be closed out shall be
payable on the basis of the rate fixed under
clause (a) and the seller shall not be ~bound
to give and the buyer shall not be bound to
take delivery of the goods."

In, cases where nere regulation of the trade was not

consi dered sufficient Governnent were enpowered to prohibit

forward trading and s. 17 of the Act enacted.
"17. Power to prohibit forward contracts in
certain cases.-(1) The Central Government may,
by notification in the Oficial Gazette,
declare that no person shall, save wth the
perm ssion of the Central Governnent, enter
into any forward contract for the sale or
purchase of any goods or class of goods
specified in the notification and to which the
provisions of ,section 15 have not been made
applicabl e, expect to the extent and in the
manner, if any, as may be specified in the
notification.
(2) Al forward contracts in contravention
of the provisions of subsection (1) entered
into after the date of publication of the
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notification thereunder shall be illegal
(3) Were a notification has been issued
under sub-section (1), the provisions of

section 16 shall, in the absence of anything
to the contrary in the notification, apply to
all forward-- contracts for the sale or

pur chase of any goods specified in the
notification entered into before the date of
the notification and remai ning to be perforned
after the said date as they apply to al
forward contracts for the sale or purchase of
any goods specified in the notification under
section 15."
561
There are two nore sections to which reference mght ' be
made and they are s. 20-which inposes penalties for
contravention of certain provisions of Ch. I1V-and s. 21(e)
& (f) which runin these terms :
"21. Penalty for owning or keeping place used
for entering into forward contracts in goods. -
Any person who
(e) not- being a nenber of recogni sed
associ ation _or his agent authorised as such
under the rules or bye-1 aws of such
associ ation; canvasses, advertises or touts in
any manner, either for hinself or on behalf of
any | ot her person, for any business connected
with forward contracté& in contravention of any
of the provisions of this Act, or
(f) joins, gathers, or assists in. gathering
at any place, other than the place of business
specified in the bye-laws of  a recognised
associ ati on, any person or persons for ' making
bids or offers or for entering into or, making
or perform ng, whether wholly or in part, any
forward contracts in-contravention of any of
the provisions of this Act, or".
It would be noticed that the two latter are intended to
carry out the object and purposes of the Act  and nmake
effective the powers vested under the other —provisions to
whi ch reference has been nade.
We shall now proceed to consider the grounds of attack upon
each of these provisions and exam ne the correctness of the
contentions urged by | earned Counsel
Sections 5, 6 and 10:
It was urged by M. Nanbiar, and. in this he was supported
by, the other |earned Counsel appearing
562
in the case, particularly by M. S. T. Desai, that  these
sections infringed the freedom guaranteed by sub-cl. (c) of
cl. (1) of Art. 19 of the Constitution. Sub-clause (c) of
el. (1) of Art. 19 runs in these termnms :
"19. (1) Al citizens shall have the rights-
(e) to form associ ations or unions ; "
The freedom however, is subject to the provisions of el
(4) of Art. 19 reading
"19. (4). Nothing in sub-clause (c) of the
said clause shall affect the operation of any
existing law in so far as it inmposes, or

pr event the State from making any | aw
i mposing, in the interests of public order or
norality, reasonable restrictions on t he

exercise of the right conferred by the said
sub- cl ause. "
Briefly stated, the argunent regarding these provisions
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infringing the freedom to ,,,form associations" was as
follows: The Constitution guarantees to every citizen the
right to forman association. The only limtation which
m ght legally be inposed on this right to form an

association is that set out incl. (4) of Art. 19, viz.,
bye-laws which place restrictions based on public order or
norality. Where the object of the association is |awful

the citizen, through that association, and the association
itself are entitled, by virtue of the guaranteed right, to
freedomfromlegislative interference in the achi evenent of
its object except on grounds germane to public order or
norality. |In other words, the freedom guaranteed should be
read as extending not nerely to the formation of the
associ ati on as such, but to the effective functioning of the
association so as to enable it to achieve its |awfu

obj ect s. Unl ess sub-cl. (c) of el. (1) of Art. 19 were so
read the.
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freedom guaranteed would be illusory and the Court shoul d,

in construing a freedom guaranteed to the citizen, so read
it, as to give himan effective right which could be used
for the purpose for which the Constitution-framers intended.
The further subnission, which was in the nature of a
corollary fromthe above was that the freedom guaranteed by
(c) of cl. (1) of Art. 19 carried with it aright in the
association to determine its internal arrangenents in the
matter of selecting the personnel who shall manage it, the
framing of the bye-laws and regul ations which shall govern
the rel ationship between the association and its nmenbers as
also between its nmenmbers wi thout any interference by the
State unless the |aw providing for such interference were

grounded on norality or public order. I'n effect the
subm ssion was that the right guaranteed under sub-cl. (c)
of cl. (1) of Art. 19 was not nerely, as its text  would

indicate, the right to form an associ ati on but woul d incl ude
the functioning of the association w thout any restraints
not dictated by the need for (preserving order or the
interests of norality. On these premses it was urged that
while the Constitution had guaranteed the freedom to form
an association-including inter alia one for fostering or
regul ating forward trading, still the Central Governnent had
taken upon thenselves the right to determne the rules  and
bye | aws under which the association could function and had,
by the provisions in Ch. 11l of the Act, in every way
interfered in the matter of internal managenent and it was
urged that this was violative of the right —guaranteed by
sub-cl. (c) of cl. (1) of Art. 19 since the restrictions in

Ch. IIl of the Act could not be held to have been dictated
,on grounds of public order or norality.
We consider this argunent is without, force. |In the first

place, the restriction inmposed by s. 6 ,of the Act is for
the purpose of recognition and no
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association is conpelled to apply to the Governnent for
recognition under that Act. An application for t he

recognition of the association for the pur pose of
functioning under the enactnment is a voluntary act on the

part of the association and if the statute i mposes
conditions subject to which alone recognition could be
accorded or continued it is a 'little difficult to see how

the freedomto formthe association is affected unless, of
course, that freedominplies or involves a guaranteed right
to recognition also. Could it be contended that there if,

aright in the association guaranteed by the Constitution to
obtain recognition? It was not disputed before us that

sub-cl .
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forward tradi ng m ght sonetinmes assunme undesirable forns and
becomre akin to ganbling which mght have del et eri ous
consequences on |awful trade and on the general public by
causing violent fluctuations in prices. It would follow
that the control of forward trading. is a legitimte subject
of legislative interference and regul ati on and we m ght add
that this was not disputed before us. The manner in which
this regulation is effected and the nachinery enpl oyed for
achieving it are matters of legislative policy which could
be determined only by taking into account the Organisation
of the market, the manner of trading and other relevant
factors. The inmpugned enactnment in its Ch. 11l proceeds on
the basis that organi satioons of tradesnmen m ght be entrusted
with the task of regulating these transactions, so that
while legitimte trade woul d be furthered, the evil consequ-
ences of undesirabl e speculation might be avoided. It was,
therefore, necessary, that the.instrument chosen should be
subject” to control so as effectively to further the policy
of the schenme of regulation and that is the ratio underlying
the provisions inis. 6 of the Act and those which follow it
in Ch. [Ill. Inthis connectionit is necessary to add that
the restrictions which are inpugned as unconstitutional &re
i mposed only on "recogni sed” associ ati ons,
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Parlianment could well have chosen to effect the regulation
directly through an official agency instead of through the
medium of a voluntary association. In such an event,
neither the traders nor their associations could conplain of
any violation of the law The nere fact therefore that
Parliament chose to wutilise the nachinery of  voluntary
trades associations for the purpose of enforcing regulatory
control could not invalidate the provision of | aws which are
designed to ensure effective control over the nmechanism of
forward trading
So far we have dealt with the argument about sub-cl. (c) of
el. (1) of Art. 19 in relation to the trades associations
under the Act. As regards the wi der question argued before
us regarding the scope of sub-cl. (c) of el. (1) of Art. 19,
this Court has, in All India Bank Enpl oyees’ Association v.
Nati onal Industrial Tribunal (1).- exam ned the content of
this "freedom of association” in the light of the other
freedons guaranteed by the other sub-clauses of el. (1) of
Art. 19, in which judgnment has been rendered recently and it
is therefore unnecessary to go over the ground again
W have no hesitation in rejecting the argunent” that the
provisions in Ch. 11 of the inpugned Act, -and in
particul ar those which we have set out above, infringe, in
any manner, the freedom guaranteed by sub-el. (c) of el. (1)
of Art. 19.
The next provision of the Act whose validity was chal | enged
was s. 15 but before stating the grounds upon which this
chall enge wag nade it would be convenient to dispose  of a
contention raised by M. Chatterjee-learned Counsel for the
petitioners in Wit Petitions 24 and 25 turning on -the
construction of the section. H s submission was that s. 15
proceeded on the basis of there being "a recogni sed
associ ation" through which trading in the notified comodity
coul d be conducted
(1) [1962] 3 S.C. R 269.
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before the ban wunder s. 15(1) could be inposed. The
argunent was based upon the words "otherwi se than between
menbers of a recognised association or through or with any
such nmenmber" occurring towards the last portion of s.15(1).
It was urged that under the scheme of the Act the Centra
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Government bad first to recogni se an association of traders
in the commodity, forward trading in which was to be
regulated, and that it was only after the recognition of
such an association under s. 6 that they could, under s.
15(1) prohibit trading otherwise than through such an
association or its menbers. It was pointed out that the
expert commttee on gur had itself indicated that” such a
procedure should be followed and that in the case of certain
other comodities |ike pepper and castorseed which were
notified under s.15 the recognition of associations through
which forward trading was pernmitted to be conducted either
preceded or was sinultaneous with the notification

Learned Counsel is, no doubt, right in the subnission
regardi ng the recommendation of the For war d Mar ket s
Conmission in its report on gur, ,as also in the other

instances referred to by him but the question still for
consideration is ~whether on a proper construction of the
rel evant provisions of Ch. |IIl read in conjunction with s.
15 the exi'stence of a recogni sed association is a |l egal pre-
requisite for the issue of anotification under s.15(1). It

need hardly be pointed out and it was not the argunent of
| earned Counsel that s. 15(1) in express terms posits the
exi stence of a recognised association as a condi tion
-precedent to the i'ssue of a notification under s. 15(1).
But is such a condition inplicit fromthe section or does it
necessarily flow fromits terns ? The inplication cannot
obviously be raised by reference to the hardship which m ght
ot herwi se be caused but must surely rest on nore secure and
| egal |y Sati sfactory grounds.
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The Central Governnent has, no doubt, under s. 17, the power
to prohibit all forward contracts in a particular comuodity,
if the mere regulation of the transactions is considered not
adequate to protect public interests, and | earned Counsel is
right in his subm ssion that when a notification is issued
under s. 15(1), the Central Government are not exercising
their power to lay a conplete ban, and that consequently the
validity of a notification intended nerely to  regulate
cannot be upheld by reference to the power to prohibit. But
the schene of the Act in Ch. 1 _envisages only the
formation of voluntary associations and their seeking and
bei ng accorded recognition by the Government on fulfillment
of the requisite conditions. |In other words, the Act does
not contenplate the Central CGovernnent itself setting  up
associations to discharge the function of "a  recognised
associ ati on" under the Act. There m ght, t her ef or e,
concei vably, be cases where the traders do not or refuse to
organi se thenmselves into an association which  could apply
for and obtain recognition under Ch. [IIll. [It’ is rmanifest
that the provisions of the Act cannot be defeated -and the
exerci se of the regulatory power of Governnent nul lified by
traders in a commdity not forming an association  which
could be recognised under Ch. Il1l. Simlarly the power
conferred on CGovernnent by s. 15(1) of the Act, cannot  be
made dependent on such voluntary associ ations satisfying the
requirenents for recognition, such that if the associations
refuse to do so the power does not enmerge. No doubt, when
there are associations whose bye-laws and regul ati ons
conform to the requirenents of the I aw the recognitions of
such associations either before or sinultaneously with the
i ssue of a notification under s. 15 world enable the forward
trading to be conducted without a break. But this 1is not
t he same thing as the submission that on a pr oper
construction of a. 15 the recognition of an association for
the purpose of forward
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trading in a comobdity is an essential pre-requisite before
a notification under s. 15 could be issued.

It was next contended that even if on a proper construction
of s. 15 of the Act, the existence of a recognised
associ ation authorised to regulate dealings in a particular
commodity was not a prerequisite for the issue of a
notification under the section in respect of t hat
commodity, still the issue of the. notification without an
associ ati on being recogni sed was constitutionally invalid as
an unreasonabl e restriction on the, right of the petitioners
to trade and carry on business. W are unable to uphold
this argunent either. The need for regulating forward
trading could not be and was not disputed before us. We
shal | be considering later the contention that s. 15 of the
Act is itself invalid as violating the freedom to trade
guaranteed under Art. 19(1)(g):. The very narrow question
which s raised by the point now under discussion is this:
Assum ng /that forward trading requires regulation and that
regul ati on through recogni sed associati ons whi ch are subj ect
to control —and guidance in their activities by the
Government is justified by the necessities of the situation
and assuming also that it was not legally incunbent on
CGovernment to recognise an association for dealing in a
commodity before forward trading in such comodity could be
brought within the scope of the Act, would the action taken
under s. 15(1) in the present case have to be held invalid
as not being a reasonable restrictionwithin cl. (6) of Art.
19 ? In situations like those here the reasonableness of the
restriction has necessarily to be tested by the degree of
urgency which required the intervention of Governnent. That
would be largely a question of fact, and we  have ' al ready
extracted paragraphs 195 to 197 of the Annual Report of the
Forward Markets Conmm ssion for 1959 in which the situation
whi ch necessitated the inpugned notifications is describe(!
It is plain enough that enquiries which had to precede the
recognition
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of associations wunder Ch. |Il do take sone-time, and in
fact in the present case the recognitions were accorded in
June 1959, and if energent action was required to-control a
situation which threatened to worsen rapidly, we do  not
consider that the action of the Governnent in stepping in
even before the recognition of associations could in the
circunst ances be characterized as unreasonable. “After all
it is a question of balancing individual rights and the
profits which could be reaped by individuals under an
existing state of the | aw against the public benefit arising
fromthe exercising of control, and if Governnent considered
that the latter would be best served by imediate action
under a valid provision of the law and the circunstances
reasonably warranted that opinion, we hold that in. the
absence of any proof of mala fides, and there is none here
the action of the Government cannot be hold to violate the
constitutional limts set by el. (6) of Art. 19.

W shall now proceed to consider the challenge to the
constitutional wvalidity of s. 15 itself. The attack was
based on the section infringing Arts. 14,19(1)(f) and
19(1)(g) of the Constitution and in respect of the last two
as not being protected by cls. (5) and (6) of Art. 19.

In regard to Art. 14, the argunent-was that a. 15 conferred
an ungui ded and arbitrary power upon t he Centra
Covernment to choose any conmmpbdity it liked and bring the
Act into operation in respect of the commodity chosen, at
any tinme it pleased by notification, the effect of the,
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notification being vitally to affect the interests of
traders by rendering illegal a contract which was perfectly
legal when it was entered into. W consider that there is
no substance in this submi ssion. W have already extracted
rel evant portions fromthe report of the expert comrmittee on
the bill which becane the Act dealing with the economc
inmplications of forward trading and for the necessity for
regul ating
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such contracts in particular goods. It is not forward
trading in every commodity that requires regulation under
the Act. The suitability of a cormodity for forward trading
depends on factors which are far fromstatic and simlarly
the need for bringing forward trading within the regulatory
provisions of the Act depends on factors which are subject
to variation over periods-of tine. Besides, the nature of
the commodity, the size of its production, the scale of the
demand ~for it in relation to the supply and the denand
itself being not quantitatively fixed but changing so as to
require. '‘a ~continuous assessnment through the medium of
futures market are all el ements that necessitate regulation
and these are variable. We have not attenpted to be
exhaustive in nam ng the several factors but these are sone
of the <characteristics which call for and make possible,
effective regulation. It would therefore, follow that the
conmmodi ti es which woul d satisfy these tests or requirenents
can only be ascertained fromtine to tine after enquiry and
-investigation. They cannot obviously be specified in a
statute. It is because of these considerations and the need
for expert opinion and gui danceon the matter that the Act
has, by its Ch. IIl., provided for the constitution of a
Forward Markets Conmi ssion on whom has been laid the duty of
advi sing Governnent on the situation as it exists from tine
to time and make recomendations-in that regard. I'n our
opi nion, the selection of the conmodity for the regulation
of forward trading in it or of prohibition of such trading
can only be left to the Governnment and the purposes for
which the power is to be used and the nmachinery created for
the investigation furnish sufficient guidance as to preclude
any chall enge on the ground of a violation of Art. 14. \hat
we have just now said as regards the selection of the
commodity woul d suffice to answer the argument regarding the
selection of the time at which the notification under-s. 15
(1) mght take place.
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We need only repeat what we have pointed out earlier that
though the Forward Markets Conmission in its report of may,
1957, recommended that gur mght be brought w thin the scope
of the regulatory provisions of the Act wth inmmediate
effect, the CGovernment did not accept that recomendation
and it was only when CGovernnent considered that a “situation
devel oped rendering the price-situation in the gur ‘forward
market very critical and that specul ative activity in the
commodity indulged in by powerful operators had raised
prices to an unreasonable figure that Governnent intervened
by the notification now i npugned.

The next submission of M. Nanbiar was that s. 15 was
constitutionally invalid as violating the freedons
guaranteed by sub-cls. (f) and (g) of el. (1) of Art. 19.
As regards sub-cl (f) of el. (1) of Art. 19, it was urged
that the right to the benefits arising under a contract
which was |awful when entered into was in the nature of
property and that s. 15, by enmpowering a notification to be
issued which rendered such a contract illegal was ,in
unreasonable restriction on the right to the holding or
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enjoynment of that property. It was further wurged that
whet her or not the right to the benefit of a contract was
property wthin Art. 19(1)(f) it was a right intimtely
bound up wth the right to carry on a trade or business
within sub-el. (g) of cl. (1) of Art. 19 and it was broadly
contended that any retrospective invalidation of t hat
contract would not be a reasonable restriction wthin el
(6) of Art. 19.

In view of the nature of these subm ssions. the challenge
under both sub-cl. (f) & (g) might be considered together
Before we do so, however, we mght dispose of a subsidiary
argunent based on the words we are italicising ins. 15 (1)
"*and thereupon....... every forward contract for the sale
or purchase of any goods specified in the notification which
is entered into in the area
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specified therein......0..... etc." It was urged that by
reason of ‘these words the Government was enpowered to issue
a notification which would have effect in relation to
contracts which were enteredinto after that date, and that
t he i mpugned notification which invalidated contracts
ent er ed into earlier ~subsisting on the date of t he
notification was therefore ultra vires. W consider this
submi ssion as with., out force. The expression "is entered

into" is at the worst anbiguous and is capable of neaning
either only those entered into after the date of the notifi-
cation, or as neaning "is or has been entered into" i. e.,

including a contract which having been entered into before
is subsisting on that date. But that it is ,used in the
|atter sense is made clear by the terms of s. 16(a) "every
forward contract for the sale of purchase of any goods
specified in the notification, entered into before the date
of the notification and remaining to be perforned after the
said date...... " Sections 15 and 16 have to be read
together as being intimtely connected, the later provision
setting out the consequences of the action taken under the
earlier and so read, we consider that there is no scope for
the argunent addressed to us.

Now to revert to the discussion , of the attack on the
provi sion based on a violation of Art. 19(1) (f) & (g), the
guestion is whether the giving of retrospective effect to an
enactment dealing with contracts so as to nodify the terns
of or even put an end to subsisting contract is _per se
unreasonable so as to anpbunt to a violation of the guarantee
under sub-cls. (f) & (g) assuming | earned Counsel is right
in contending that a right to the benefit of a contract is
in the nature of aright to property-an assunption as
regards the correctness of which we say nothing. ! In support
of his submi ssion | earned Counsel relied on the observations
in the judgnment of this Court
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in State of West Bengal v. Subodh CGopal Bose and Ors., (1)
where it was observed that the fact that the statute was
being given retrospective operation may properly be taken
into consideration in determning the reasonabl eness of the
restriction inpose sed-an observation which was cited in
t he deci sion of this Court in Express News papers
Private Ltd. . Union of India (1). The deci si ons
referred to and others to a like effect are authorities
merely for the position that the retrospective effect of a
statute would be an elenment to be taken into account for
determ ning the reasonabl eness of the restriction inposed
but these observations do not carry | earnea Counsel to the
full extent needed to sustain the proposition he seeks to
establish, wviz., that the retrospective invalidation of a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 20

contract is not a pernmissible restriction that could be
i nposed by a (6) of Art. 19.
Learned Counsel referred us to sone decisions of the Suprene
Court of the United States but to these. we do not consider
it necessary to advert. Article 1, Section 10 (1), of the
American Constitution lays a ban on the enactnent by the
States of inter alia ""any ex post-facto law or |ow
inmpairing the obligation of contracts, or grant any title of
nobility" CQur Constitution-makers while making provision
against "ex post-facto laws" in Art. 20(1) and ', against
titles" in Art. 18(1), studiously refrained fromincluding a
guar ant ee regarding the inpairment of obligations of
contracts. There is therefore no scope for the argunent
that a |aw which affects or varies rights under a contract
is for that reason constitutionally invalid as an
unreasonabl e restriction on the right either to property or
to carry on trade or business.. It nmay be pointed out that
even in the United States the recent decisions have made
such inroads upon that doctrine that it had been stated by
Pr of . Corwin that "The protection afforded by this clause
does
(1) [1954] S.C.R 587., 626.
(2) [1959] S.C.R 12, 139,
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not today go much, if at all, beyond that afforded by,
Section 1 of the Fourteenth Anendnent (‘against deprivation
of life, liberty or property w thout due process of Ilaw)".
The | earned anot her proceeding to quote fromthe decision in
Atlantic, Coast Line, Co. v. Goldsboro (1) continues:
“"In the words of the Court : It 1is settled
that neither the contract clause nor the due
process clause has the effect ~of overriding
the power of the State to establish al
regul ations that are reasonably necessary to

secure the health, safety, good or der
confort, or general welfare of the community’ -
in- short, its police power. And ‘what is

reasonably necessary’ for these purposes is
today a question ultimately for the Suprene
Court; and the present disposition of the
Court is to put the burden of proof upon any
person who challenges State —action as  not
reasonably, necessary’. adding:
"Till after the Cvil War the principal source
from which cases stemmed challenging t he
validity of State legislation, the ’'obligation
of contracts’ clause is today of negligible
i nportance, and might well be stricken from
the Consti tution. For nost practica
purposes, in fact, it has been."
(Vide Constitution and what it nmeans. today,
12th Edn., p. 84)’
If that is the position in Anerica where the Constitution
contains a guarantee against the inpairment of obligations
arising fromcontracts, the position under our Constitution
nust a fortiori be so. Affecting a subsisting contract by
nodifying its terns cannot ipso jure be treated as outside
the permissible linmts laid by cl. (5) or (b) of Art. 109.
The "reasonabl eness" of the provisions of a statute are not
to be’ judged by a priori standards unrelated to the facts-
and circunst ances
(1) (1941) 232 U.S. 548; 58 L. Ed. 721
575
of a situation which occasioned the. |egislation. In an
oft-quoted passage Patanjali Sastri, C. J., observed in
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State of Madras v. V. G Row
"It is inportant in this context to bear in
m nd that the test of reasonabl eness, wherever

prescri bed, shoul d be applied to each
i ndi vi dual statute inpugned’, and no abstract
, st andard, or gener al pattern of

reasonabl eness can be laid down as applicable
to all cases. The nature of the right alleged
to have been infringed, the underlying purpose
of the restrictions inposed, the extent and
urgency of the evil sought to be renedied
thereby, the disproportion of the inmposition
the prevailing conditions at the time, should
all enter into the judicial verdict."
It cannot be therefore predicated off-hand and as a matter
of law that every restriction which oper at es with
retrospective effect and affects rights obtai ned under the
pre-existing |law, is unconstitutional as obnoxious to the
freedom guar ant eed by sub-cls. (f) or (g) of el. (1) of Art.
19. It “might, in particular cases, even be necessary to
conpl etely efface a subsisting contract but in the present
case that is not what was done but only to vary its ternms go
that it would be settled out at the prices determned by the
other notification. Learned Counsel challenged the validity
of the provision for price-fixation under s. 16 and of the
actual prices determned under the notification issued under
s. 16, but these we shall consider later. W hold that s.
15 is constitutionally valid. It isonly necessary to add
that it is manifest that the restriction on trading is in
the, interest of the general public since the public have a
vital interest in the availability of an essential conmmodity
like gur at reasonable and relatively stable prices and the
only question for determnation for the
(1) [1952] s.C. R 597, 607.
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application of «cls. (5) or (6) of Art. 19 would be the
reasonabl eness of the nmeasures (contenplated by the |Iaw
Taking into account the machinery created in Ch. Il of the
Act in the way of an expert body to furnish Governnent with
advice on such a conplex problem and the functions ~of the
commttee, we are clearly of the viewthat the restrictions
i mposed by s. 15 of the Act are reasonable and pass the
tests for a valid law under cls. (5) and (6) of Art. 19.
Learned Counsel’s next subnission related to the validity of
s. 16 which deals with the consequences of-a notification
These consequences are three : (1) All forward contracts
subsisting on the date of the notification under-s. 15 not
entered into by or through a recognized association’ are
deened to be closed out, (2) The rates at  which the
contracts have to be settled are those to be fixed by the
Central Governnent, and (3) In respect of the forward
contracts so closed out the buyer is not entitled to ask for
delivery of the goods and simlarly the seller is not
entitled to insist on delivery being taken. In considering
the wvalidity of s. 15 and the argunments addressed to us in
t hat behal f we have already consi der ed t he first
consequence, viz., subsisting forward contracts bei ng deened
to be closed on the day of +the notification. Lear ned
Counsel does not 'inpugn the validity of the provision in
cl. (b) of s. 16 under which the obligation to denand
delivery or insist on delivery being taken is provided
agai nst . The attack on s. 16 was confined to the wvalidity
of vesting a power in the Central Government to fix the
rates at which the differences payable by one party to the
other should be determined on the closing out of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 20

contract by operation of the notification. 1t was urged
that the provision entrusting the Government with power to
s wi thout specifying the basis therefor vested

in theman arbitrary power to fix any price that they liked,
that the statute had not given any indication
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of the principles underlying the fixation of the price, with
the result that the relevant portion of s. 16" was either. a
pi ece of excessive delegation or offended Art. 14- by
conferring, an ungui ded power in Governmnent.

Before dealing with the constitutional objection which was
sought to be supported by contrasting these provisions wth
anal ogous Indian |egislation wherein the price payable was
fixed by the Act itself to which we shall advert a little
later, it might be usefull to narrate the circunstances in
which the price at which the closing out was to be settled
was fixed by the Central Government in, the inpugned
notification. The circunstances are thus described in the
counter-affidavit filed on, behalf of the State to these
petitions. ~On July 17, 1958, the Governnent of I|ndia issued
a notification under s. 17 of° the Act banning forward
contracts of ninor woodgrains and a sinilar notification
foll owed on the next day banning forward contracts in Khand-

sari sugar. The cl osure of these narkets increased the
specul ative activity in the forward narket in gur. The
price situation in respect of gur becane critical in the
| ast week of Decenber 1958 when bull operators acting in
concert started to rise up the prices. Contracts were

entered into at these excessive prices in 'the belief that
even if Government intervened and took drastic  steps of
closing out the contracts by a notification under.s. 15, the
benefits of the high prices on the out  standing contracts
woul d, in accordance with past practice, avai |l abl e to
the bull operators. On A review of the situation

exsisting as aforesaid, the Governnent found that at Hapur
whi ch was a representative market, the rate for gur  futures
prices rose fromRs. 11.98 per naund on January 17, /1958, to

Rs. 16.27 per maund on February I'l, 1959, and the Governnent
consi dered that these forward prices were exerting a ~ very
unheal thy influence on the spot-prices of the comodity. It
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was in these circunmstances that in the inpugned notification
the price at which the forward contract should be cl osed out
was fixed at the average of the closing rates prevailing in
the forward markets during the period of three nonths
i medi ately preceding the date of the notification

The question now for consideration is whether on the schene
of the Act read in conjunction with the policy underlying it
and the purposes for which it is enacted there could be
found a guidance as to the principles on which the price of
settling out could be fixed by the Government ?--In this
connection we mght usefully refer to the provisions of the
Essential Comodities Act, 1955, under which CGovernment is
vested with power to determ ne the prices at which essentia
commodities may be bought or sold. Under s. 3(2) of the
Essential Commodities Act 1955, the Central Covernnent s
enpowered by order made under the Act to provide for
controlling the price at which any essential comvpdity be
bought and sold. The control under ,that enactnent, as the
one now under consideration, is to be exercised for ensuring
that the price fixed shall be reasonable having regard to

the cost of production and the general Ievel of prices
prevailing of other Iike combdities which are the subject
of legitimate and proper trade. 1In the very nature of

things it is not possible for the legislature to determ ne

fix the price
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bef orehand the price at which a commodity may be sold or at
which contracts in relation thereto mght be entered into.
The price nust be dependent upon factors varying from tine
to tinme and cannot, therefore, be always a proper subject of
| egislative determination. Any fixation of prices either by
nam ng a figure or by reference to, the market price ruling
on a particular date, nust be productive of hardship both by
reason of being mechanical and therefore out of tune wth
the varying factors which mght obtain fromtime to time, as
also of being liable to manipul ation

579
by unscrupul ous traders as in the situation described by the
Government in regard to gur futures in the passage just now
extract ed.
Nor is it any defect, in the Act that it does not in so nany
terns lay down the principles for the fixation of the price.
In view of what we have stated earlier, the only guidance
whi ch the Parlianent could have given was to direct that the
price fixed be reasonable taking into account the relevant
factors we have enunerated earlier, .and this we consider is
inmplicit in the provision in s. 16 of the Act as nuch as in
s. 3 of the Essential Commodities Act.
No doubt, Ilearned Counsel pointed out the provi si ons
contained in the West Bengal Raw Jute Act (Act XXV of 1948),
the Jute Goods Act 'V of 1950 and the Bonbay Forward Markets
Contracts Act (Act LXIV of 1945), in which in respect of

closing out of contracts which were, illegalised on the
coming into force of the enactnment, the price at could be
settled was fixed as the spot-price of the closing day. In

normal circunstances  that m-ght have been a fair rule to
adopt, but from these precedents no rule of law can be
derived that a fixation of a price on any other basis either
i mproder, unjust or 'unconstitutional. It is patent that if
prices are artificially rigged up-and inflated as a result
of excessive specul ati on and unheal thy trade practices, the
spot-price prevailing on the closing day woul d not represent
the reasonable price at which contract should be closed
out.. And this was precisely the case of the respondent?
State as the reasons which conpelled it to depart from the
-principle of fixation, on the basis of the

spot-Price on the closing day. We  see, therefore, no
sufficient ground for holding that the power  conferred on
the Central Governnent to fix the price at which contracts
"could be closed out is either legislatively inconpetent  or
constitutionally invalid. What we stated  earlier _should
suffice to" show that the actual price at which the
contracts were required
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to be settled out fixed in the inpugned notification
conformed to. the requirenment of reasonabl eness in Art. 19
(6) and that underlying,the relevant prosions® of t he
statute.

The petitions fail and are dismssed with costs one set of
heari ng- f ees.

Petitions dism ssed.




