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PETI TI ONER
THE ADDI TI ONAL COWM SSI ONER OF | NCOVE TAX LUCKNOW

Vs.

RESPONDENT:
MAHARANI RAJ LAXM DEVI

DATE OF JUDGVENT: 11/ 02/ 1997

BENCH
S.C. AGRAWAL, K. S. PARI POORNAN

ACT:
HEADNCTE
JUDGVENT:
JUDGMENT
These appeals, by special I|eave, arise out of a
reference nmade by ' the I nconme ~ Tax Appellate Tribuna
Al | ahabad Bench, (hereinafter  referred to  as " the

Tri bunal ’) under Section 255(1) of the Income Tax Act, 1961
(hereinafter referred to as 'the Act’) whereby the follow ng
guestion was referred for the opinion of the Allahabad H gh
Court

"Where on the facts and in the

circunmstances of the case 1/6th

income fromthe from conputation of

i ncone of assessee - H ndu

Undi vi ded Fam |y - could be

excluded pertaining to the mner

son as Maharaj a?"

By the inmpugned judgnent the H gh Court has answered
the said question against the Revenue and in favour of the
assessee. The High Court has placed reliance on its earlier
decision in Ms Kall oonal Tapeswari Prasad V. The
Comm ssioner of |Income Tax, 1973 Tax Law Reports~ 697.
Briefly stated the facts are as foll ows.

Maharaja P.P. Singh of Bal ranpur was being assessed as
an individual wup to and including the assessnment year 1964-
65, He had no issue of his own. On Decenber 28, 1963, he
adapted Maharaja Dharnendra Pratap Singh, who was a m nor
as his son. After the said adoption the status of Mharaja
P.P. Singh was taken as that of the Hi ndu Undivided Famly
(for short 'HUF ). Maharaja P.P. Singh died on June 20,
1964. Thereafter his wife, Mharani Raj Laxm Devi, becane
the karta of the HUF consisting of herself and the afresaid
m nor son, Maharaja Dharnendra Pratap Singh. For the
assessment year 1966- 67 the assessee filed. For the
assessment year 1966- 67 the assesses filed a return
declaring the total income of the Huf as Rs. 28935/-
Subsequently she filed another return showing the tota
income as Rs. 25,288/- The difference between the origina
and revised returns was explained on the basis that the
revised return had been filed by the HUF after excluding
1/6th share belonging to the mnor son. Mharaja Dharnmendra
Pratap Singh, As an individual because according to Section
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6 of the H ndu Succession Act, 1956, 1/3rd share of Late
Maharaja P.P. Singh in the HUF property devol ved on his two
heirs Maharaja Dharnendra Pratap Singh (mnor son) and
Maharaja Raj Laxm Devi (wife). The Incone Tax Officer held
that the At is a separate, distinct and conplete statute in
itself and under the Act a changed in HUF status can be
effected only by claimng partition either partial or
conpl ete and that such partition could becone operative if a
claimof partition has been preferred and after exani ning
t he evi dence produced, and order under Section 171 accepting
the claim of partition has been accepted by the Income Tax
Oficer, and that in the case of the assessee both the
el enment where missing. He, therefore, held that the assessee
HUF continued to be as it was before. The said view was
followed by the Incone Tax Oficer in the Assessnments for
the Subsequent assessnent years 1967-68 to 1970-71. The said
view of the Income Tax Oficer was upheld in appeal the
Tribunal reversed the said view and held that the case of
the assessee was not of a partition contenplated in Section
171 and, therefore, no clai mwas necessary and absence of an
order under section 171 does not nean that the whole estate
shoul d be deened to belong tothe assessee HUF. The Tribuna
followi ng the edecision of the Al ahabad H gh Court in the
case of Ms Kalloonal Tapeswari Prasad (Supra), further held
that assumi ng the assessee’s case canme under Section 171 the
estate of the assessee HUF having been dimnished in terms
of Section 6 of the Hindu Suceessinon Act, 1956 but which
regard to Wich an ‘order accepting the claim for partia
partition has not been made, the inconme from such properly
could not be included in the conputation of the inconme of
the HUF. The Tribunal referred the question abovenentioned
to the Hi gh Court for its opinion and the said question was
answered by the High Court in favour of ~the assessee and
against the Revenue. The H gh Court has followed its
decision in the case of Ms Kallomal Tapeswari Prasad
(supra). Hence this appeal

Shri  P. A Choudhary, the | earned senior / counse
appearing for the revenue, has argued that the Hi gh Court
was in error in wupholding the view of the Tribunal that
Section 171 of the Act was not applicable -in the present
case. Shri  Choudhary has pointed out  that the decision of
the High Court in Ms Kalloonmal Tapeswari Prasad (supra) on
which reliance has been placed by the High Court in the
i mpugned judgnent has been reversed by this Court in
Kal | oomal Tapeswari prasad (HUF) v. Conm ssioner of Incone
Tax, Kanpur, (1982) 133 N. K Sarade Thanpatty, (1991) 187
I TR 696, and R B. Tunki Sah Bai dyanath Pd. v. Commi ssioner
of I ncone Tax. Bihar -1 Patna, (1995) 212 | TR 632.

Shri  Janender Lal, the | earned counsel for/ the
assesses, has sought to distinguish the aforenentioned
decisions of this Court on the ground that in those cases
partial partition was clained to have been effected and they
fell within the ambit of Section 171 of Act. The subnission
is that in the present case there was inheritance of the
share of late Maharaja P. P. Singh by his wi dow and mnor
son under Section 6 of the H ndu Succession Act, 1956 and
that in such a case where on account of inheritance by
virtue of statue there is a dinminution of the assets of the
HUF Section 171 of the Act has no application

In Kall oomal Tapeswari Prasad (HUF) v. CIT (supra)
there was a partial partitionin respect of 18 i movable
properties which were divided anongst 10 nenbers of the
famly. There was no actual division of the properties
because it was felt that physical division of each of the 18
properties into 10 portion was not possible. The Incone Tax
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Oficer did not, however, accept that division of Properties
was not possible and, while considering the claim of the
assessee under Section 171 of The Act, he did not accept the
case of the assessee that there was a partial partition for
the purpose of Section 171 of the Act, he did not accept the
case of the assessee that there was a partial partition for
the purpose of Section 171 of the Act. The said view was
affirmed by the Appellate Assistant Comm ssioner and the
Tribunal. The Tribunal referred two question for the opinion
of the Allahabad Hi gh Court. The first question was whether
the Tribunal was right in holding that the properties in
di spute were capable of division in define portion anongst
10 coparceners as contenplated in Explanation n(a) (i) to
Section 171 of the Act. The second question was whet her the
Tribunal was justifiedin holding that the income fromthe
properties in dispute which were accepted to have been
partitioned under -the H'ndu Law but with regard to which an
order accepting the claimof partial partition was not made
was liable to be .included in the conputation in the incone
of the assessee, a HUF. The H gh Court answered the first
question in the affirmative and upheld the view of the
Tribunal that it was possible to divide the properties in
qguestion physically into different lots so that each nenber
could take his rightful ~share in them . The H gh Court,
however, answered /'the second question /in favour of the
assessee and held that the incone accuring from 18 i nmovabl e
properties after the partial partition was not liable to be
i rcl uded in the conputation of the included of the HUF. This
Court, while agreeing with the answer given by the High
Court on the first question, did not agree with the view of
the All ahabad H gh Court —on the second question. On
interpretation of the provisions of Section 171 of The Act
this Court has held:

"Where there is no claimnmade that

a partition- total or partial - had

taken place or where it is made an

di sal | owed a H ndu Undi vi ded Fam |y

which in higher to being assessed

as such will have to be assessed as

such notwi thstanding the fact that

a partition had in fact taken pl ace

as per Hndu Law, A finding to the

effect that partition had taken

place has to be recorded under

Section 171 by the Incone Tax

Oficer.

[p. 704]

"W have already held that Section

171 of the Act applied to al

partitions - total or partial - and

that unless a finding is recorded

under Section 171 that a partial

partition has taken place that a

partial partition has taken place

the incone from the properties

should be included in the tota

income of the famly by virtue of

sub-section (1) of Section 171 of

the Act."

[ p. 901]

This Court has taken note of the decision of the Mdras
Hi gh Court in A Kannan Chetty v. Conm ssioner of |ncone Tax
(1963) 50 I TR 601, wherein was observed : -

"For instance, if the Karta of the

famly effects an alienation or
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even makes a gift, insofar as the

taxing departnent is concerned, it

is the income of the menbers of the

H ndu Undivided Fanmily that can be

assessed and, if by reason of any

alienation, whether it is binding

on the nenbers of the joint famly

or not, an itemof property ceases

to be in the hands of the joint

famly, it would not be open to the

department to say that they would

i gnore such an al i enati on

notwi t hst andi ng t hat 't he possessi on

of the properties and its incone

may pass to the hands of the

stranger."”

This Court did not- agreewith these observations and
sai d: -

"As 'l ong as a finding is not

recorded under Section 171 holding

that a partial partition had taken

pl ace, the Hi ndu Undivided Famly

shoul d be deemed for the purpose of

the owner of the property which is

the subject matter of partition and

al so the recipient of the incone

fromsuch property. The assessnent

shoul d be made as such and the tax

assessed can be recovered as

provided in the Act."”

The sane view was reiterated in | TO v: Snt. N K Sarada
Thanpatty (supra). It was a case where-a prelimnary decree
for partition had been nmade out but the final decree had not
been passed and not division of the properties by nmetes and
bounds had taken pl ace.

In R B. Tunki Sah Baidyanath Pd. v. CIT, Bihar-I, Patna
(supra) the H ndu Undivided Fam |'y consisted of Rai Bahadur
Tunki Sah, the Karta, his wi fe  Budhi Devi, son Bai dyanath
Prasad and daughter-in-|law Godawari Devi. Rai Bahadur Tunk
Sah died in 1955 and on his death Baidyanath Prasad becamne
the Karta of the H ndu Undivided Famly. Budhi Devi, w dow
of Rai Bahadur Tunki Sah, was entitled to a limted interest
in the property under the provisions of the H ndu Wnens’
Ri ght property Act, 1937. After the coming into force of the
H ndu Succession Act, 1956, her linited interest turned into
an absolute one and she acquired absol ute ownership rights
under section 14(1) of the said Act. Budhi Devi died in 1960
or thereabout and her share was inherited by her only son
Bai dyanat h Prasad. Baidyanath Prasad and his wife Godawari
Devi adopted Nand Kumar as their son sonetine in 1961. On
may 3, 1969, Baidyanath Prasad executed a registered gift
deed in respect of his share in the property which he had
inherited from his nother to his adopted son Nand Kunmar
which gift was accepted by the Gft Tax O ficer. During the
assessment year 1970-71 and 1971-72 the Inconme Tax O ficer
whil e assessing the H ndu Undivided Fam |y and Nand Kumar,
accepted the contention of the assessee that only 50 per
Cent of the incone from the property and business was
assessable in the hand of the Hi ndu Individed famly and the
bal ance in the hands of the adopted son Nand Kumar. In the
subsequent years 1972-73 to 1975-76 the Income Tax O ficer
rej ected the assessee’s contention that the incone as |iable
to be divided 50: 50 between the Hi ndu Undivided Famly and
adopted son Nand Kumar and assessed the entier inconme of the
H ndu Undivided Famly, The said view of the Income Tax
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Oficer was wupheld by the Appellate Assistant Conm ssioner
but the Tribunal held that only 50 per cent of the incone
shoul d be assessed as inconme of the H ndu undivided Famly
| eavi ng the bal ance 50 per cent to assessed as incone of the
adopted son Nand Kumar. The H gh Court, on reference,
reversed the view taken by the Tribunal and upheld the view
taken by the Appellate Assistant Conm ssioner. Before this
Court the questions of Section 171 of the Act was necessary.
This Court has |aid down: -

"Sub-Section (1) of Section 171 in

terns provided that a Hindu famly

Hi gher to assessed as undivided

shal | be deemed for the purposes of

this Act to continue to be a Hi ndu

Undi vi ded Family, ~except where and

insofar as a finding of partition

has been given under this section

inrespect ~of the Hi ndu Undivided

Fam ly. On a plan reading of this

sub-'section it becomes clear that a

H ndu famly which is assessed as

undi vi ded has for the purposes of

the Act to be deened t continue as

such unless there is a evidence of

partition and’ finding is recorded

to that effect under the Act in

respect of such famly. The section

creates a deemi ng fiction of

continuing the HUF except ~where a

finding of partition has been given

in respect of the HUF concerned.

Before this finding is recorded an

inquiry has to be undertaken on the

guesti on whether there has been a

total or partial partition the

Joint famly property and if there

has been any such partition, the

date on which it took place."

[p. 635]

“In the instant case, admittedly,

no inquiry was undertaken on the

guesti on whether there had been a

total or partial partition of the

joint famly property and if vyes

the date on which it had taken

pl ace. That being so, in view of

the | anguage of Section 171 (1),

the HUF would be liable to be taxed

as undivided notwthstanding the

effect of Section 14(1) of the

H ndu succession Act."

Rel i ance has been placed by the Court on the decision
in Kalloomal Tapeswari Prasad (HUF) v. CIT (supra) and I TO
v. Smt N K Sarada Thanpatty (supra). On behalf of the
assessee it was urged that in view of the |anguage of
Section 14(1) of the Hi ndu Succession Act, 1956 the w dow
acquired and absolute right by statute and, therefore, if
the view urged by the revenue was accepted as correct, it
woul d be setting the clock back to the position as existed
prior to Hi ndu Succession Act, 1956, which could not be the
intention of the Legislature. The said contention was
rejected by the Court by referring to the decision of the
Madras High Court in A Kannan Chetty v. CIT (supra) holding
that an alienation by the Karta of the fanmily in favour of
the a Stranger could not be ignored by the department and
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the observations of this Court in Kalloonal Tapeswari Prasad
(HUF) v. CT (supra) disagreeing with the said view of the
Madras Hi gh Court.

It is not doubt true that in Kalloomal Tapeswari Prasad
(HUF) v. CT (supra) and ITO v. Snt N K Sarada Thanpatty
(supra) this Court was dealing with cases of partia
partition by way of voluntary act of the parties which is
directly covered by Section 171 of the Act. But R B. Tunk
Sah Baidyanath Pd. v. CIT (supra) was a case where a claim
was made on the basis of statute, viz., the provisions of
Section 14(1) of the H ndu Succession Act, 1956, and it was
held that Section 171 of the act would govern the nmatter
insofar as inconme tax lawis concerned. For the sanme reason
it must be held that though for the purpose of Hindu
undi vided Fam ly, Section 6 of the H ndu succession Act,
1956 would govern the rights of the parties but insofar as
income tax law is concerned the matter has to be governed by
Section 171(1) of the Act.

For the reason aforenentioned, the question question
referred to the High Court nust, therefore, be answered in
favour of the Revenue and agai nst the assessee and it is so
answered. The appeal is/are allowed accordingly. No order as
to costs.




