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Guj arat Panchayats Act, 1961 (VI of 1962), Ss. 102,
122, 142, 143, 157, 158, 203, 206 and 325 & Constitution of
I ndia, 1950. Arts. 12, 309, 310; Schedule VII, List | Entry
70 and List Il Entries S. 41-Panchayat Service Constituted
under S. 203 whether ‘civil service of the State’ -A person
holding a ‘civil post’” or a nenber of a ‘Cvil Service' -
Tests for determination-Adm nistration of a service under a
St at e- What are functions of.

Wrds & Phrases-‘Civil Services -G vil Post’-Maning
of .

HEADNOTE

The @ujarat Panchayat Act, 1961 (Cujarat Act No. VI of
1962) cane into force on June 15, 1962 in the State of
CGuj arat except 1in Kutch area and the district of Dangs. By
an order nmade by the State Government on March 4, 1963, the
areas which were within the jurisdiction of the severa
nmuni ci palities constituted under the Bonbay Minicipal Act,
1901 were declared to be gramor nagar, as the case nmay be.
On April 1, 1963, sections 203 to 205 of the Panchayats Act
were brought into operation. On March 26, 1963, the State
Government entrusted sone of its functions relating to
recovery of land revenue etc. to the nagar and gram
panchayats with effect from April 15, 1963. On August 1,
1963 by a notification issued under section 149 of the
Panchayats Act, the State Governnent del egated some of its
powers under the Land Revenue Code and rul es made thereunder
to the gramand nagar panchayats. Service rules like the
CGuj arat Panchayat Service (Conduct) Rules, 1964, the Qujarat
Service (Discipline & Appeal) Rules, 1964, Cujarat Panchayat
Service (Absorption Seniority, Pay & Al owances) Rules, the
Guj arat Panchayat Service (Transfer of Servants) Rules,
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1968, Cujarat Panchayat Service (Promption to Cadres in
State Service) Rul es, 1974, GQujarat Panchayat Service
(Pension) Rules, 1976 were promulgated and issued by the
State Governnent. On January 2, 1967, the State CGovernnent
passed an order under sub-section (2) of section 203 of the
Panchayats Act directing that the Panchayat Service shal
consist of district cadre, taluka cadre and | ocal cadre and
specified the posts which were to belong to each of such
cadres in the Schedul e appended to the said order. In Part
1l of the Schedule to that Order, the posts belonging to
the I ocal cadre were specified.

Al t hough the above steps were taken by the State for
the constitution of the Panchayat Service, the State
CGovernment did not nake any order regarding the equation of
posts of the staff in the local cadre and fixation of their
pay scale till 1975 notwi thstandi ng repeated representations
made by the ex-nunicipal enployees and others who were
included in thelocal” cadre. The State Governnment also did
not make any rul es prescribing the pronotiona
145
avenues for the staff borne on the local cadre of the
Panchayat Service, nor extended the benefit of revisions of
pay scal es and ot her all owances which were made on the basis
of the recomrendations of the First Pay Comm ssion (Sarela
Conmi ssion) and of “the Second Pay Conm ssion (Desa
Conmi ssi on).

The Respondent Nos. 1 to 5 in the appeal filed a wit
application in a representative capacity for and on behal f
of thenmselves and other officers and servants who were
originally in the enployment of several municipalities which
had been constituted under the Bonbay District  Minicipa
Act, 1901 and who were working as enployees under gram
panchayats or nagar panchayats which were established in the
pl ace of nunicipalities under the provisions of the Qujarat
Panchayats Act, 1961 for a Wit, order or direction to the
Appellant (State of CGujarat) and others who had been
i npl eaded as respondents directing them (i) to pass orders
regardi ng appoi ntment in equivalent posts in the Panchayat
Service of the State Governnent, fixation of seniority, pay
scal es and all owances in the ‘-equivalent posts with
retrospective effect and paynent of the difference in salary
and al | owances, (ii) to franme rules provi di ng for
pronoti onal avenues in the Panchayat Service as alsoin the
State Service, and (iii) to extend the benefits fl owi ng from
pay revisions ordered by the State Government on the basis
of the recomendations of the First Pay Commission (Sarela
Conmi ssi on) and the Second Pay Conmi ssion (Desai Conm ssion)
retrospectively. It was contended that the Panchayat Service
was as nmuch a service under the State as any other G vi
Service, that the State Governnent had failed to discharge
its statutory duties in relation to the nenbers of ‘the staff
included in the local cadre of the Panchayat Service and
that the denial of benefits sinmlar to those extended to
ot her menmbers of the State Civil Service on the basis of the
reports of the two Pay Conmm ssions anounted to hostile
di scrimnation. The State Gover nnent cont est ed t he
application alleging that the nenbers of the Panchayat
Servi ce were not governnent servants.

Following its wearlier decision in G L. Shukla &
another v. The State of Gujarat & Ors. 8 GLR 833 the High
Court held that the respondents who belonged to the |oca
cadre were governnent servants and all owed the application

During the pendency of the appeal to this Court, the
Guj ar at Panchayat s (Amendnent) Or di nance 1978 was
promul gated by the Governor amendi ng some of the provisions
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of the Panchayats Act and the said O dinance was repeal ed
and replaced by the GQujarat Panchayats (Third Anendnent)
Act, 1978. As the Odinance and the Anendi ng Act adversely
affected the interests of the enployees, wit petitions were
filed questioning the validity of the Anendi ng Act.
In the appeal and wit petitions to this Court on the
guesti ons:
(1) Whet her the Panchayat Service was a Civil Service
of the State, and
(2) Whet her under the unamended Act, there was a
conmmon Centralized Panchayat Service

HELD: 1. (i) The Panchayat Service constituted under
section 203 of t he Panchayat s Act has al | t he
characteristics of a CGvil Service of the State. This al so
appears to have been the view of the State Governnent when
it constituted the Second Pay Conmi ssion (Desai Conmm ssion)
to exam ne the

146
general . ‘conditions of service applicable to Governnent
enpl oyees other than officers of the all-India services but

i ncl udi ng enpl oyees in the Panchayat Service. [165H 166B]

(ii) It is a question of fact to be decided in the
circunst ances of each case whether every enployee of a
Panchayat should be treated as a nenber of the State Civi
Service. [166H 167A]

2. The provisions contained in~ section 206 of the
Panchayats Act and the provisions in sub-sections (2), (2A),
(3) and (4) of section 203 clearly establish that the
Panchayat service constituted under section 203 can only be
a centralized service and recruitnent of~ candidates to be
nmade under section 210 of the Panchayats Act by the Cujarat
Panchayat Service Selection Board can only be ‘to that
centralised service. The division of the Panchayat Service
into district cadre, taluka cadre and |ocal cadre does not
affect the integrity of the Panchayat Service. It continues
to be a single service notw thstanding such division. Wen
the Panchayat Service is a Statewise service, it has
necessarily to be a common centralised service. [167B-C

3. Municipal Corporations, city nmunicipalities, town
muni ci palities, municipal boroughs, district boards, zilla
pari shads, tal uka devel opnent boards, town panchayats,
vill age panchayats, sanitary boards and town area committees
were some of the different kinds of |ocal bodies which were
constituted under the local |aws and the managenent of their
affairs were entrusted subject to the control of the State
CGovernment to elected bodies. Each one of themwas treated
as a body corporate. In the staffing pattern of these bodies
there were at least three classes of persons. Oficers
hol ding high adm nistrative posts such as comn ssioners of
cor porations, deputy conmi ssi oners of cor porations,
muni ci pal health officers, nunicipal educational officers,
di strict devel opnment officers and chief executive officers
of district boards were usually drawn fromthe ranks of the
provincial or the State Services and they were deputed to
the various bodies to discharge functions which were either
statutory or non-statutory. Even though they drew their
salary and allowances from the local bodies to which they
were deputed, they still retained their identity as officers
of the State Civil Service and their services were liable to
be withdrawn by the State Governnent at any tine it pleased.
[ 159D E]

4. The expressions 'civil service’ or ’'civil post’ are
not formally defined. Entry 70 of List I of the Seventh
Schedul e to the Constitution refers to Union Public Services
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and All-India Services, and Entry 41 of List 1l of that
Schedul e refers to State Public Services. Part XV of the
Constitution deals wth services wunder the Union and the
States. In Article 309 of the Constitution, there is
reference to persons appointed to public services and posts
in connection with the affairs of the Union or of any State.
Article 310 of the Constitution distinguishes the defence
service from the civil service when it refers to nenbers of
a 'defence service or of a civil service'. But all persons
who are nenbers of a defence service or of a civil service
of the Union or of an all-India service or persons who hold
any post connected with defence or any civil post under the
Union are treated as persons serving the Union and every
person who is a nenber of the civil service of a State or
hol ds any civil post _under a State is treated as a person
serving a State. [160D F]

5. The true test for determination of the question
whet hera person’is holding a civil post or is a nenber of a
civil service is the existence of a relationship of naster
and servant between the State and the person hol ding
147
a post under it and that the existence of such relationship
i s dependent upon the right of the State to select and
appoi nt the holder of the post, its right to suspend and
dismiss him its right to control the manner and nethod of
his doing the work ,/and the paynent by it of his wages and
remuneration. The  relationship of master and servant nmay be
established by the presence of all ~or some of the above
factors in conjunction with other circunmstances. [161E-F]

State of Assam & Os. v. ~Shri Nanak ~Chandra Dutta,
[1967] 1 S.C.R 679: Superintendent of Post O fices etc. v.
P. K Rajamm etc. [1977] 3 S.C.R 678, referred to.

6. Entry 5 of List Il of the Seventh Schedule to the
Constitution specifically refers to local authorities
established for the purpose of  |local self-Government or
village adm nistration as part of  local governnent. The
| ocal authorities are included in the definition’ of the
expression 'State’ in Article 12 of the Constitution. [165D]

7. The Panchayats exerci se nany governmental functions
which the State CGovernment can perform They are entrusted
with the power to |l evy taxes and to exercise | arge nunber of
powers which are |oosely called as “police powers"
regul ating several aspects of human life. Articles 276 and
277 of the Constitution also take note of the powers  of
| ocal authorities to levy certain taxes. [ 1l65E]

8. The Panchayats Act was enacted for the purpose of
consolidating and anending the law relating to village
Panchayats and district |ocal boards in the State of Cujarat
with a view to reorganising the admnistration pertaining to
the local Governnent in furtherance of the object of
denocratic decentralisation of powers in favour of “different
cl asses of panchayats. It provided for the establishnent of
Panchayats of different tiers viz. a gram panchayat for each
gram a nagar panchayat for each nagar, a taluka panchayat
for each taluka and a district panchayat for a district.
[ 151C D]

9. Section 203 of the Panchayats Act provided for the
constitution of a Panchayat Service which shall be distinct
fromthe State Service. The State Governnent was aut hori sed
to determne by orders issued fromtime to time the severa
cl asses, cadres and posts in the Panchayat Service and the
initial strength of the officers and servants in each such
class and cadres. The Panchayat Service consisted of
district cadres, taluka cadres and |ocal cadres. A servant
bel onging to a district cadre was liable to be posted either
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by pronption or transfer to any post in any taluka in the
district, a servant belonging to a taluka cadre was |iable
to be posted simlarly to any post in any gramor nagar in
the sane taluka, and a servant belonging to a |local cadre
simlarly to be posted in the sane gramor, as the case may
be, nagar. The Panchayat Service was also to consist of
certain posts designed as deputation posts, which may be
filled in accordance with section 207. The State CGovernnent
was enpower ed to make rules regulating the node of
recruitnment and conditions of service of persons appointed
to the Panchayat Service and the powers in respect of
appoi ntnents, transfers and promotions of officers and
servants in the panchayat Service and disciplinary action
agai nst any such officers or servants. [154B-E]

10. Under section 206 of the Panchayats Act, it is open
to the State Governnent to-allocate to the Panchayat Service
such number of officers” and servants out of the staff
allotted or transferred to a panchayat under sections 157,
158 and 325 as it nmay deemfit. [154QG
148

11. Sections 102, 122 and 142  of the Panchayats Act
provide that the gram panchayat or the nagar panchayat or
the taluka panchayat or the district panchayat as the case
may be, shall have  such other officers and servants as nmay
be determ ned under section 203 of the Panchayats Act and
such officers and servants shall be  appointed by such
authority and their conditions of service shall be such as
may be prescribed. O ause (c) of sub-section (2) of section
143 of the Panchayats Act enpowers the District Devel oprment
Oficer to appoint such class of officersand servants as
may be prescribed. [163C, B]

12. The Panchayat Service contenplated under ' section
203 is a single service for the whole State and it \is not a
collection of distinct and separate  services of each
i ndi vi dual panchayat. That Panchayat ~Service is a service
under the State is again enphasized by section 206 which
aut horises the State Governnent (to pool together the four
cl asses of persons nmentioned therein who originally bel onged
to four different sources and to allocate them to the
Panchayat Service and one class of such persons are those
who belong to the State Service. Unless the  Panchayat
Service is held to be a State Service, inclusion of officers
and servants in the State Service will be unconstitutional
[ 163E- F]

State of Mysore v. H Papanna Gowda & Anr. etc., [1971]
2 SCR 831, referred to.

In the instant case there is no conpelling reason to
hol d that the Panchayat Service is not a civil service under
the State. Further recruitnent of candidates to the
Panchayat Service had to be made by the Qujarat Panchayat
Service Sel ection Board constituted by the State Governnent.
[ 163H]

Jal gaon Zilla Parishad v. Duman Govind & O's. Gvil
Appeal s Nos. 24 and 25 of 1968 deci ded on Decenber 20, 1968
di stingui shed.

13. Entry 41 of List Il of the Seventh Schedule to the
Constitution, refers to State Public Services suggesting
that there can be nore than one State Public Service under
the State. A nunber of such services under a State e.g.
Police Service, educational service, revenue service etc.
State Public Services may be constituted or established
either by a law nmade by the State Legislature or by rules
made under the proviso to Article 309 of the Constitution or
even by an executive order nmade by the State Governnent in
exerci se of its powers under Article 162 of t he
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Constitution. The recruitnent and conditions of service of
the officers and servants of the State Governnent may al so
be regul ated by statute, rules or executive orders. [164A- B]

14. The administration of a service under a State
i nvol ves broadly t he fol l owi ng functi ons: (1) t he
organi sation of the Cvil Service and the determ nation of
the remuneration, conditions of service, expenses and
al | owances of persons serving init; (ii) the manner of
admitting persons to «civil service; (iii) exercise of
di sciplinary control over nenbers of the service and power
to transfer, suspend, rempve or dismss themin the public
i nterest as and when occasion to do so arises. [164C D

In the i nstant case, the Panchayat Service is
constituted by the Panchayats Act and the State Governnent
is enpowered to make orders and rules regarding its
organi sati on and managenent. Having regard to the broad
features of the Panchayat Service, the declaration in
Section 203 that the  Panchayat Service, shall be distinct
fromthe 'State Service, appears to have been nmade only to
di stingui'sh the Panchayat Service from other services of the
State attached to the several departnents which are under
the direct control of the State Government. [ 164F]

149

15. If the nenbers of the Panchayat Service are not to
be menmbers of a Service under the State Governnent but are
to be the officers /and servants of the panchayat unit to
which they are allotted then sub-sections (2), (2A) and 4(a)
of section 203 of « the Panchayats ~Act would to sone extent
becone unworkable, ‘as every tine there is a transfer of an
of ficer borne on the Panchayat Service there would be a
change of master. The Legi slature coul d not have contended
such a bizarre result. [164F]

16. The reason for treating Panchayat Service as a
service distinct from State Service appears to be that the
l aw i nt ended t hat persons belonging to the Panchayat Service
shoul d be transferable from one post in a panchayat to
anot her post in a panchayat and unl ess there was an order of
pronotion, such persons could not be transferred to posts
out si de the Panchayats. [165B]

17. Merely because the Panchayats are -declared to be
body corporates, it cannot be said that any of the persons
wor ki ng under them cannot be considered as nmenbers of a
civil service under a State. The panchayats constituted
under the Panchayats Act derive their authority from the
statute and are under the control of the State Government.
They form part of the local self-Government organi sation
which the State CGovernment is under an obligation to foster
under Article 40 of the Constitution. [165C

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Cvil Appeal No. 359 of
1978.

Appeal by special leave fromthe Judgnent and Order
dated 28-1-1977 of the Gujarat Hi gh Court in Special G vi
Application No. 309/1975.

W TH
WRI T PETI TI ON NCS. 4266-4270 of 1978
(Under Article 32 of the Constitution)

V. M Tarkunde, Niranjan Mehta, P. H Parekh, C B
Singh and M Midgal for the Petitioners in Wit Petitions
and Respondents 1-3 and 5 in CA 359/78.

D. V. Patel, R H Dhebar, M N Shroff and G A. Shah
for the Appellants in CA 359/78 and Respondents 1-2 in Wit
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Petiti ons.

Ni rajan Mehta, Vinal Dave and Mss Kailash Mehta for
the Applicant intervener in Wit Petition

The Judgnent of the Court was delivered by

VENKATARAM AH, J. The State of Qujarat and the
Devel opnment Conmm ssioner of the State of Gujarat have fil ed
Cvil Appeal No. 359 of 1978 wunder Article 136 of the
Constitution against the judgnent, dated January 28th, 1977
passed in Special Cvil Application No. 309 of 1975 on the
file of the Hgh Court of Gujarat. Respondents Nos. 1 to 5
in the above appeal were the petitioners in the aforesaid
Special Civil Application. They had filed the
150
said application wth the leave of the High Court in a
representative capacity for and on behal f of thenselves and
other officers and servants who were originally in the
enpl oyment  of several - nunicipalities whi ch had been
constituted under the Bonbay District Minicipal Act, 1901
(hereinafter referred to as ’'the Miunicipal Act’) and who
were working as the enpl oyees under gram panchayats or nagar
panchayats which were established 'in the place of the
muni ci palities referred to above under the provisions of the
Quj arat Panchayats Act, 1961 (Gujarat Act No. VI of 1962)
(hereinafter referred to as ’'the Panchayats Act’) under
Article 226 of the /Constitution requesting the H gh Court to
issue an appropriate wit, order or direction to the State
of Qujarat and others who had been inpleaded as respondents
therein directing them (i) to pass ~orders ‘regarding the
appoi ntnent of the persons for and on whose behalf the said
application had been filed in~ equivalent  posts in the
Panchayat Service of the State Governnent, fixation of their
seniority and pay scales and allowances in'the equivalent
posts with retrospective effect and paynent to them of the
difference in salary and allowances to~ which they  would
become entitled on such fixation of ~salary and all owances
payable to them (ii) to frame rules providing for
pronoti onal avenues to themin the Panchayat Service as al so
inthe State Service and (iii) to extend to ‘them the
benefits flowing fromthe pay revisions ordered by the State
Government on the basis of the recommendations of the first
Pay Commission (Sarela Conm ssion) —and the second Pay
Conmi ssion (Desai Comm ssion) retrospectively. They -also
prayed for certain incidental reliefs.

Wit Petitions Nos. 4266 to 4270 of 1978 were filed by
them before this Court under Article 32 of Constitution in a
representative capacity with the leave of this Court
requesting the Court to declare the Cujarat ~Panchayats
(Amendrent) Ordinance, 1978 (hereinafter referred to as 'the
Ordinance’) as unconstitutional, void and of no effect and
to grant themsuch reliefs as may be perni ssibl e consequent
upon such declaration. After the above wit petitions were
filed, the Odinance was repealed and replaced by the
Guj arat Panchayats (Third Amendrment) Act, 1978 (Quj arat Act
No. 28 of 1978) (hereinafter referred to as ’'the Amending
Act’). Thereafter the petitioners prayed for an amendnent of
the wit petitions requesting the Court to permt themto
guestion the wvalidity of the Arending Act in so far as it
adversely affected them Their prayer was accordingly
granted. The wit petitions are contested by the State
Gover nment .

151

For purposes of conveni ence, respondents Nos. 1 to 5 in
Cvil Appeal No. 359 of 1978 who are al so petitioners in the
wit petitions Nos. 4266 to 4270 of 1978 are hereafter
referred to as the petitioners.
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Bef ore the Panchayats Act was enacted there existed in
the State of Gujarat a nunber of nunicipalities constituted
under the Muinicipal Act and the petitioners and those whom
they represent in these proceedings by virtue of the |eave
granted to them to prosecute these proceedings in a
representative capacity wer e enpl oyees of such
nmuni ci palities.

The Panchayats Act was enacted for the purpose of
consolidating and amending the law relating to village
panchayats and district |ocal boards in the State of Qujarat
with a viewto reorganise the adm nistration pertaining to
the local Government in furtherance of the object of
denocratic decentralisation of powers in favour of different
cl asses of panchayats. It provided for the establishnent of
panchayats of different tiers viz. a gram panchayat for each
gram a nagar panchayat for each nagar, a taluka panchayat
for each taluka and a district panchayat for a district.
Section 9 of ~the ~-Panchayats Act enpowered the State
Governnment to - declare any |ocal area conprising a revenue
village or ~a group of revenue villages or hamets form ng
part of a revenue village or such other admnistrative unit
or part thereof to be a nagar, if the population of such
| ocal area exceeded 10,000 but did not exceed 20,000 and to
be a gram if the population of such |local area did not
exceed 10,000 by issuing a notification in the Oficia
Gazette to that effect. Section 307 of the Panchayats Act
provi ded that where any | ocal area was declared to be a gram
or nagar under section 9 and, -immediately  before such
decl aration, the |ocal area was co-extensive with the limts
of a rmunicipal district or a municipal borough or included
an area conprising a municipal district or nunicipal borough
as well as any other area, then with effect fromthe date on
whi ch such | ocal area was so declared to be a gram or nagar
t he consequences nment i oned therein woul d ensue
notw t hst andi ng anything in the relevant municipal [aw. Two
of the consequences which flowed from such a declaration
were that the municipality functioning in such a |ocal area
or part thereof would cease to exist and all officers and
servants in the employ of the —municipality -inmediately
before the said date would become officers and servants of
the interim panchayat under the Panchayats Act and shal
until other provision was made in accordance wth the
provi sions thereof would receive salaries and al |l onances and
be subject to the conditions of service to which they were
entitled or subject on such date. Section 308 of the
Panchayats Act required the
152
District Development O ficer to take steps to hold election
for a new gram panchayat or nagar panchayat, as the case my
be, within a period not exceeding one year fromthe date on
which the interim panchayat cane into existence. Chapter Xl
in which sections 203 to 211 of the Panchayats Act are
included sets out provisions relating to services. Section
203 of the Panchayats Act prior to the pronul gati on of the
Ordinance read as follows: -

"203. (1) For the purpose of bringing about
uni form scal es of pay and uniform conditions of service
for persons enployed in the discharge of functions and

duties of panchayats, there shall be constituted a
Panchayat Service in connection wth the affairs of
panchayats. Such service shall be distinct from the

State Service.

(2) The Panchayat Service shall consist of such
cl asses, cadres and posts and the initial strength of
officers and servants in each such class and cadre
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shall be such, as the State Governnment may by order

fromtime to time determ ne

Provided that nothing in this sub-section shal
prevent a district panchayat fromaltering, wth the
previous approval of the State Governnent, any cl ass,
cadre or nunber of posts so determned by the State
Gover nnent .

(2A) (a) The cadres referred to in sub-section (2)

may consist of district cadres, taluka cadres and

| ocal cadres.

(b) A servant belonging to a district cadre
shall be liable to be posted whether by pronotion
or transfer toany post in any taluka in the
district.

(c) A servant belonging to a taluka cadre
shal | be liable to be posted, whether by pronotion
or transfer to any post in any gramor nagar in
the sane taluka.

(d) A servant belonging to a local cadre
shall be liable to be posted whether by pronotion
or transfer to any post in the sane gramor, as
the case may be, nagar.

(2B) In addition to the posts in the cadre
referred to in sub-section (2A), a panchayat may have
such ot her posts of such classes as the State
Covernment may /by general or special order determne
Such posts shall be called "deputation posts" and shal
be filled in accordance with the provisions of section
207.

153

(3) Subject to the provisions of this Act, the
State Governnent may nake rul es regul ating the node of
recruitnment either by hol di ng exam nations or otherwi se
and conditions of service of persons appointed to the
panchayat service and - the powers in respect of
appoi ntnents, transfers ‘and pronotions of officers and
servants in the Panchayat (Service and disciplinary
action agai nst any such officers or servants.

(4) Rules nmde under sub-section (3) shall in
particul ar contai n-

(a) a provision entitling servants of such
cadres in the Panchayat Service to pronotion to
such cadres in the State Service as nmy be
prescri bed.

(b) a provision specifying ~the classes of
posts recruitment to which shall be made through
the District Panchayat Service Selection Committee
and the classes of posts, recruitment to which
shall be namde by the Gujarat Panchayat Service
Sel ection Board, and

(c) a provision regarding the percentage of
vacancies to be reserved for the nenbers of
Schedul ed Castes, Schedul ed Tribes and other
backward cl asses in the Panchayat Service
(5) Such rules my provide for inter-district

transfer of servants belonging to the panchayat service

and the circumstances in which and the conditions
subj ect to which such transfers nay be made.

Section 205 of the Panchayats Act states that subject
to any rules made under section 203, appointnents to the
Panchayat Service shall be made (i) by direct recruitnent,
(ii) by pronotion and (iii) by transfer of nenmbers of the
State Service to the Panchayat Service. Section 206 of the
Panchayats Act before the Anending Act was passed enpowered
the State Government by a general or special order to
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allocate to the Panchayat Service (i) such nunber of
officers and servants out of the staff allotted or
transferred to a panchayat under sections 157, 158 and 325
as it may deem fit, (ii) all officers and servants of the
muni ci palities dissolved under section 307, (iii) all
officers and servants in the service of district |oca
boards and district school boards inmmediately before their
di ssol uti on under the Panchayats Act and transferred to the
panchayats under sections 155 and 326 and (iv) and other
officers and servants enployed in the State service as may
be necessary to enable the panchayats to discharge
efficiently their functions and duties
154
under the Panchayats Act. Section 210 of the Panchayats Act
provides for the establishment of a Gujarat Panchayat
Service Selection Board for the purpose of recruitnent of
candi dates to the several posts.in the Panchayat Service.
The provi sions contained in Chapter Xl of the
Panchayats Act” may be summarised thus: Section 203 of the
Panchayat's Act provides for the constitution of a Panchayat
Servi ce which —shall be distinct fromthe State Service. The
State Governnent is authorised to determnine by orders issued
fromtime to tine several classes, cadres and posts in the
Panchayat Service and the initial strength of the officers
and servants in each such class and cadre. The Panchayat
Service may consist of district cadres, taluka cadres and
| ocal cadres. A servant belonging to a district cadre is
liable to be posted either by pronotion or transfer to any
post in any taluka inthe district, a servant belonging to a
taluka cadre is |liable to be posted simlarly to any post in
any gram or nagar in the sane tal uka and a servant bel ongi ng
toa local cadre nmay sinmlarly be posted in the sane gram
or, as the case may be, nagar. The Panchayat Service may
al so consist of certain posts designated as deputation
posts, which may be filled in accordance with the provisions
of section 207. The State Government is enpowered to make
rules regulating the node of recruitnment and condi'ti ons of
service of appoi ntnents, transfers and pronotions of
of ficers and servants of appointnents, transfers and
promoti ons of officers and servants in the Panchayat  Service
and disciplinary action against any such officers _ or
servants. Sub-section (4) of section 203 of the Panchayats
Act provides that rules nmay be nade under sub-section (3)
thereof containing provisions entitling servants of such
cadres in the Panchayats Service to pronmption to such cadres
inthe State Service as nmay be prescribed. W have noticed
earlier that under section 206 of the Panchayats Act, it is
open to the State Governnment to allocate to the Panchayat
Servi ce such nunber of officers and servants out of/  the
staff allotted or transferred to a panchayat under sections
157, 158 and 325 as it nay deem fit. Section 157 of the
Panchayats Act provi des that not wi t hst andi ng anyt hi ng
contained in any law for the tinme being in force, the. State
CGovernment may subject to such conditions as it may think
fit to inpose, transfer by an order published in the
Oficial Gazette to a district panchayat any such powers,
functions and duties relating to any natter as are exercised
or performed by the State Government or any officer of
Covernment under any enactment which the State Legislature
is conpetent to enact, or otherwi se in the executive power
of the State, and appear

155
torelate to matters arising within a district and to be of
an adm nistrative character and shall on such transfer,

allot to the district panchayat such fund and personnel as
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may be necessary to enable the district panchayat to
exerci se the power and di scharge the functions and duties so
transferred. Sub-section (2) of section 157 sets out sone of
the departments whose powers, functions and duties that my
be transferred under section 157 (1). Section 158 of the
Panchayats Act provides that any functions and duties
relating to any of the matters specified in the Panchayat
Functions List perfornmed before the commencenent of that
section by the State Governnment through its officers within
a gram nagar, taluka or district shall, subject to such
exceptions as the State GCovernment may by order in witing
specify, be transferred to the district panchayat together
with the funds provided, and the staff enployed therefor. By
section 325 of the Panchayats Act, the Bonbay Village
Panchayats Act, 1958 was repealed and all officers and
servants in the enmploy of the old village panchayats
i medi ately before the said date becane the officers and
servants of the new -gram panchayats established under the
Panchayt s 'Act .

We . shall now briefly refer to sone of the steps taken
under the Panchayats Act ~after it ~cane into force on June
15, 1962 in the State of GCujarat except in Kutch area and
the district of Dangs. On March 4, 1963 by an order nade by
the State Governnent, the areas which were wthin the
jurisdiction of the several nunicipalities constituted under
the Municipal Act were declared to be gramor nagar, as the
case may be. On April 1, 1963, sections 203 to 205 of the
Panchayats Act were brought into operation. On March 26,
1963, the State CGovernnent entrusted sonme of its functions
relating to recovery of |and revenue etc. to the nagar and
gram panchayats with effect fromApril 15, 1963. On August
1, 1963 by a notification issued under section 149 of the
Panchayats Act, the State Governnent del egated sone of its
powers under the Land Revenue Code and rul es made thereunder
to the gramand nagar panchayats. On July 13, 1964, the
Guj arat Panchayat Service (Conduct) Rul es, 1964 promnul gated
under section 203 of the Panchayats Act canme into force. On
July 16, 1964, the GCujarat Service (Discipline & Appeal)
Rul es, 1964 cane into force. On Novenber 11, < 1965, the
Guj arat Panchayat Service (Absorption, Seniority,  Pay &
Al l onances) Rul es were pronul gated. On Cctober 16, 1968, the
CGuj arat Panchayat Service (Transfer of Servants) Rul es, 1968
were pronul gated. The Qujarat Panchayat Service (Pronotion
to cadres in State Service) Rules, 1974 were issued  on
Sept enber 16, 1974.

156

The @uj arat Panchayat Service (Pension) Rules, 1976 were
i ssued on January 9, 1976. The State CGovernnent passed an
order under sub-section (2) of section 203 of the Panchayats
Act of January 2, 1967 directing that the Panchayat Service
shal | consist of district cadre, taluka cadre and |oca

cadre and specified the posts which were to belong to each
of such <cadres in the Schedul e appended to the said order

In Part 111 of the Schedule to that Order, the posts
bel onging to the local cadre with which we are concerned in
these cases were specified. It is stated that by certain
admini strative orders the State Government  had al so
undertaken the Iliability of reinbursing the panchayats,
either wholly or in part in respect of the remuneration paid
by themto the specified staff even though under section 204
of the Panchayats Act, the expenditure towards pay,
al l owances etc. of officers and servants in Panchayat
Servi ce shoul d be net out of panchayat funds.

Al't hough the above nmentioned and sonme other steps were
taken by the State Governnent under the Panchayats Act
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providing for the constitution of the Panchayat Service, the
State Governnent did not nake any order regarding the
equation of posts of the staff in the local cadre and
fixation of their pay scale till 1975 notwi thstanding the
fact that repeated representations were nade by the ex-
muni ci pal enpl oyees and others who were included in the
| ocal cadre. The State Governnent also failed to extend to
the staff borne on the local cadre of the Panchayat Service
the benefit of revisions of pay scales and other allowances
which were nmade on the basis of the recommendations of the
first Pay Conmi ssion (Sarela Comm ssion) and of the second
Pay Comm ssion (Desai Commi ssion). The State CGovernnent al so
did not nmeke any rules prescribing the pronmotional avenues
for the staff borne on the |local cadre of the Panchayat
Service. The petitioners, therefore, filed the Special G vi
Application No. 309 of 1975 on the file of the Hi gh Court of
CGujarat out of which the above appeal arises under Article
226 of ~the Constitution for several reliefs, referred to
above. ('The said application was resisted by the State of
Gujarat. ‘and the Devel opnent Conmi ssioner who had been
i npl eaded -as the respondents. The contentions urged by the
petitioners before the H gh Court anong others were that the
Panchayat Service was as much a service under the State as
any other State Cvil Service; that the State Government had
failed to discharge its statutory duties in relation to the
menbers of the staff’ included in thelocal cadre of the
Panchayat Service and that the denial of benefits sinmlar to
those extended to other menbers of the State Civil Service
on the basis
157
of the reports of the two Pay Conm ssions to them anpunted
to hostile discrimnation. The principal contention urged on
behal f of the State Governnent was that the nmenbers of the
Panchayat Service were not Government servants and,
therefore, could not claim thereliefs prayed for by them
In support of the above contention, reliance was pl aced by
the State Governnment on section(203 (1) of the Panchayats
Act which stated that the Panchayat Service was  distinct
fromthe State Service. It should be nentioned here that the
guesti on whet her the Panchayat Service constituted under the
Panchayats Act was a Cvil Service wunder the State
Government or not arose for consideration before the H gh
Court of G@ujarat in G L. Shukla & Anr. v. The State of
Gujarat & Os.(1). That was a case in which sone of the
enpl oyees of the State Government working. in the Public
Wor ks Departnment questioned the constitutional validity of a
notification issued by the State Governnment transferring
certain, functions of the Public Wrks Departnment to the
panchayats and transferring sone of the officers and
servants wor ki ng in that departnment to the Panchayat
Service. The petitioners therein who had been allotted to
t he Panchayat Service under that order contended that the
notification was violative of Articles 14, 310 and 311 of
the Constitution on the ground that by virtue of the
i mpugned notification, they had been renpbved from the
service of the State Government against their will and in
violation of their rights wunder the Constitution. The Hi gh
Court dismssed the petition holding that they had not
ceased to be CGovernment servants by reason of the allocation
of their services to the Panchayat Service. Bhagwati, J. (as
he then was) observed in the course of the said decision at
page 845 thus:
"When an order of allocation is nade under sec.
206, the Covernment servant who is allocated does not
cease to be a State servant and becone a servant of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 20

panchayat. There 1is no termnation of his service as a
State servant and the only effect of the order of
allocation is that whereas, prior to the order of
all ocation, he was a nenber of one civil service of the
State, nanely, the State Service, he is now, after the
order of allocation, a nmenber of another civil service
of the State, nanely, the panchayat service. He is
nerely transferred fromone civil service of the State
to another. The Panchayat Service contenpl ated under
the Act is as nuch a civil service of the State as the
State service. The Legi slature by enacting
158
the Act provided for the establishnent of the Panchayat
Organi zation of the State and for the efficient
admi ni stration of t he Panchayat Organi zation
particularly inviewof  the fact that a |arge part of
the service personnel would be drawn from different
sources and would, therefore, be heterogeneous in
conposition with wdely differing scales of pay and
conditions of service, the Legislature felt that it
woul d _be ~desirable to have a separate civil service of
persons enployed in the  discharge of functions and
duties of panchayats with wuniformscales of pay and
uni form condi ti'ons of service and, therefore with that
end in viewthe Legislature provided for constitution
of the panchayat service. Al the provisions of the Act
relating to the panchayat service point unm stakably
and inevitably 'to one and only one conclusion, nanely,
that the panchayat service is one single service with
the State as the master.”
Foll owi ng the decision in Shukla' s case (supra) the
Hi gh Court held in the case out of which this appeal arises
that the petitioners herein who bel onged to the l|ocal cadre
were Governnment servants and directed the State Governnent
(i) to issue suitable orders, in so far as the nmenbers
included in the local cadre were -concerned regarding the
equi val ence of posts, fixation of ‘pay scales for such posts,
fixation of the petitioners and the persons whom they
represent at an appropriate stage in such pay  scales and
other incidental matters and to give effect to such orders
fromthe date of allocation of the petitioners-and others
whom they represent to the Panchayat Service, that is to
say, from February 11, 1969, (ii) to fix their initial pay
scal es and allowances and to revise themin accordance with
the orders passed by the State Governnent in the case of
ot her Governnent enployees on the basis of the first Pay
Conmi ssion (Sarel a Conmi ssion) and of the second Pay
Conmi ssion (Desai Comm ssion) with effect fromthe dates on
which simlar benefits were extended to other State G vi
Services, and (iii) to consider the question of" naking
suitable provisions in the appropriate rules providing for
pronoti on of nenbers of the local cadre who were fornmerly
the enployees of the municipalities. Aggrieved by the
directions issued by the H gh Court, the State CGovernnent
and the Devel opnent Commi ssioner have filed this appeal
During the pendency of the above appeal, as stated
above, the Ordinance was issued by the Governor of Cujarat
amendi ng somre of the provisions of the Panchayats Act and
the said Ordinance was replaced by the Arending Act. As the
petitioners felt that their interests were adversely
affected by the Ordinance and the Amending Act, they filed
the wit petitions referred to above.
159
Al t hough several questions arise for consideration in
the above appeal, at this stage we propose to deal wth
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only the following two contentions as per orders passed by
the Court on July 24, 1980: -
"(1) Whether the Panchayat Service was a G vi
Service of the State and
(2) whether wunder the wunanended Act, there was a
common centralized Panchayat Service?"

It is wel | - known t hat in India experi ment in
adm nistration of local self Government had been going on
for well over a century in alnost all British |Indian

provinces and nany princely States that were in existence
before the conmencenent of the Constitution. There were | aws
havi ng | ocal operation under which different kinds of |oca
sel f- Governnent bodies were constituted to enable persons
living in different local areas to participate in the
admi ni stration of suchlocal areas in so far as functions
that were delegated to themby law. Al those | aws continued

to be in force even after the conmencenent of the
Constitution. Some of them have since been repealed and
repl aced by new | aws. Muni ci pal corporations, city

nmuni ci palities, town nunicipalities, nmunicipal boroughs,
di strict boards, zilla parishads, taluka devel opnent boards,
town panchayats, village panchayats, sanitary boards and
town area conmittees were some of the different kinds of
| ocal bodies which were constituted under the said | aws and
the managenent of 'their affairs were entrusted subject to
the control of the State Government to el ected bodi es. Each
one of themwas treated as a body corporate. In so far as
the staffing pattern of these bodies was concerned, there
were at |east three classes of persons working under them
Oficers holding high admnistrative posts such as
conmi ssi oners of corporations, deputy conmssioners of
cor porations, nmuni ci pal heal th officers, nmuni ci pa
educational officers, district developnent officers and
chief executive officers of district boards were usually
drawn fromthe ranks of the provincial or the State Services
and they were deputed to the various bodies to discharge
functions which were either statutory or non-statutory. Even
though they drew their salary and all owances fromthe | oca
bodi es to which they were deputed, they still retained their
identity as officers of the State Cvil Service and their
services were liable to be withdrawn by the State Governnent
at any tine it pleased. There was a second class of officers
like chief executive officers of town nunicipalities who
were officers belonging to the provincial or State |oca
sel f- Government  Service and who were -liable to be
transferred from one local body to another. There was a
third class of officers and servants of the |ocal “bodies who
were appointed by them and who were for all intents and
pur poses

160

the enployees of the local bodies by which they were
appoi nted. They could not be transferred fromone | ocal body
to another. The foregoing shows that in the case of persons
borne on the State Civil Service or the Provincial loca
sel f-Governnent Service, the fact that they were for the
time being working under a | ocal body and were in receipt of
salary and allowances from themdid not militate against
their status as nmenbers of the Service from which they were
drawn. That was so because even when they were functioning
under | ocal bodies, they were engaged in discharging duties
and functions which legitinately belonged to the State
Government but which had been transferred to the |oca
bodi es with t he intention of t he decentral i zi ng
adnmi ni strative functions and of fostering denocratic ideals
amongst the peopl e.
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The first question is whether the Panchayat Service
constituted under the Panchayats Act is a civil service of
the State. The expressions ’'civil service' or 'civil post’
are not formally defined. Entry 70 of List | of the Seventh
Schedul e to the Constitution refers to Union Public Services
and All-India Services, and Entry 41 of List 11 of that
Schedul e refers to State public services. Part XIV of the
Constitution deals wth services under the Union and the
States. In Article 309 of the Constitution, we find
reference to persons appointed to public services and posts
in connection with the affairs of the Union or of any State.
Article 310 of the Constitution distinguishes the defence
service from the civil service when it refers to nenbers of
a 'defence service or of a civil service'. But all persons
who are nenbers of a defence service or of a civil service
of the Union or of an all-India service or persons who hold
any post connected with defence or any civil post under the
Union are treated as  persons serving the Union and every
person who is a nenber of the civil service of a State or
hol ds any civil post under a State is treated as a person
serving a State. The factors which govern the determni nation
of the question whether a person holds a civil post or is a
menber of civil service were considered by a Constitution
Bench of this Court in-State of Assam & Ors. v. Shri Nanak
Chandra Dutta(l) and Bachawat, J. speaking for the Bench
observed thus:

"There is no formal definition of "post" and

"civil post".  The sense in which they are used in the

Services Chapter  of Part XV of the Constitution is

i ndi cated by their context and setting. A civil post is

di stinguished in Article 310 froma post connected with

defence; it is a post on the civil as distinguished
from the defence side of the admnistration, an
enployment in a civil capacity under the Union or a
State. See marginal note to Article 311

161
In Article 311, a nenber of a civil service of the
Union or an all-India service or a civil service of a

State is nentioned separately, and a civil post means a
post not connected with defence outside the regular
civil services. A post is a service or enployment. A
person hol ding a post under a State is a person serving
or enployed under the State. See the nmarginal notes to
Articles 309, 310 and 311. The heading and the sub-
headi ng of Part XlV and Chapter | enphasi se the elenent
of service. There is a relationship of master and
servant between the State and a person holding a post

under it. The existence of this relationship is
indicated by the State’s right to select and appoint
the holder of the post, its right to suspend and

dismiss him its right to control and manner and net hod
of his doing the work and the paynent by it  of his
wages or remuneration. A relationship of master and
servant may be established by the presence of all or
sone of these indicia in conjunction wth other
circunstances and it is a question of fact in each case
whet her there is such a relation between the State and
the all eged hol der of a post."

According to the above decision, the true test for
determ nati on of the question whether a person is holding a
civil post or is a nmenber of the civil service is the
exi stence of a relationship of naster and servant between
the State and the person holding a post under it and that
the existence of such relationship is dependent upon the
right of the State to select and appoint the hol der of the
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post. its right to suspend and dismiss him its right to
control the manner and nethod of his doing the work and the
paynment by it of his wages and remuneration. It is further
held that the relationship of master and servant nmay be
established by the presence of all or sone of the factors
referred to above in conjunction with other circunstances.
Applying these tests, this Court held that a Mauzadar in the
Assam Val | ey who was engaged in the work of collection of
l and revenue and ot her Government dues and in the
performance or certain other special duties was a person
holding a civil post wunder the State. Follow ng the above
decision in Superintendent of Post Ofices etc. etc. v. P
K. Rajamma etc. etc. this Court held that persons who were
working as extra departnental agents of the Posts and
Tel egraphs Departnent were persons holding civil posts.

162

Section 102 of the Panchayats Act before it was anended
by the Anending Act read as follows: -

"102. (1) Subject to the provisions of this Act
and the rul es made thereunder -

(a) there shall be a Secretary for every gram
panchayat and nagar panchayat who shall be
appoi nted in accordance with the rules;

(b) a gram panchayat or as the case may be,
nagar panchayat shall have such other servants as
may be determ ned under section 203. Such servants
shal |l be appointed by such Authority and their
conditions of service shall" be such as nmay be
prescribed .. "

Section 122 of the Panchayats Act reads:

"122. Subject to the provisions of this Act and
the rul es made t hereunder-

(1) there shall be a Secretary for. every

tal uka panchayat,

(2) the Tal uka Devel oprment officer who shal
be an officer belonging to the State Service and
posted under the panchayat, shall be /'the ex-
of ficio Secretary of the panchayat.

(3) a taluka panchayat shall have such ot her
officers and Servants as may be determn ned under
section 203. Such officers —and servants shall be
appoi nted by such authority and their conditions
of service shall be such as may be prescribed.
The officers and servants so appointed shall in
the discharge of their functions -and duties
exerci se such powers as may be conferred on them
by the panchayat, subject to rules, if any, Made
in this behalf."

Clause (c) of sub-section (2) of section 123 of the
Panchayats Act authorises the Tal uka Devel opnent officer to
appoi nt such class of officers and servants as  may be
prescri bed.

Section 142 of the Panchayats Act reads:

"142. Subject to the provisions of this Act and
the rul es made t hereunder-

(1) there shall be a secretary for every

di strict panchayat;

(2) (a) a District Devel opnent officer posted
under the panchayat, shall be ex-officio secretary
of the panchayat;

(3) a district panchayat shall have such
other officers and servants as nay be determ ned
under section 203. Such officers and servants
shal | be appointed by such authority and

163
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their conditions of service shall be such as may
be prescribed. The officers and servants so
appoi nted shall in the di scharge of their
functions and duties exercise such powers as nay
be conferred on them by the panchayat, subject to
rules, if any, made in this behalf."

Clause (c) of sub-section (2) of section 143 of the
Panchayats Act enmpowers the District Devel opnent officer to
appoi nt such class of officers and servants as nmay be
prescri bed.

It is significant that sections 102, 122 and 142 of the
Panchayats Act provide that the gram panchayat or the nagar
panchayat or the tal uka panchayat or the district panchayat,

as the case may be, shall  have such other officers and
servants as may be determ ned under section 203 of the
Panchayats Act and such officers and servants shall be

appoi nted by such-authority and their conditions of service
shall be such as nmay be prescribed. As nmentioned earlier

Section 203 (1) of ~ the Panchayats Act provides that there
shal | be ' constituted a Panchayat Service in connection with
the affairs of panchayats i.e. gram and nagar panchayat,
tal uka panchayat and district panchayat for the purpose of
bringi ng about wuniformscales of pay and uniform conditions
of service of the ‘person enployed in the discharge of
functions and duties of panchayats. It may be noted that the
Panchayat Service contenplated under section 203 of the
Panchayats Act is a single service for the whole State and
it is not a collection of distinct and separate services of
each individual panchayat. That Panchayat Service is a
service under the State is again enphasized by section 206
whi ch authorises the State Governnent to pool together four
cl asses of persons nmentioned therein who originally bel onged
to four different sources and to allocate them to the
Panchayat Service and one class of such persons are those
who belong to the State Service. Unless the Panchayat
Service is held to be a State service, inclusion of officers
and servants in the State service will be unconstitutional

Sections 157 and 158 would al so be exposed to a simlar
attack. (Vide State of Msore v.  H Pappana Gowda & Anr.
etc.) It is a well-settled rule of construction that a court
ought not to interpret statutory provisions unless conpelled
by their |language in such a manner as would involve their
unconstitutionality because the legislature is presuned to
enact a |aw which does not contravene the Constitution. In
the instant case, we feel that there is no conpelling reason
to hold that the Panchayat Service is not a civil service
under the State. It 1is seen that further recruitnent of
candi dates to the Panchayat Service has to be made by the
Guj arat Panchayat Service Sel ection Board constituted by the

State Governnent. Entry 41 of List |l of the Seventh
Schedul e to the Constitution
164

as nentioned earlier, also refers to State Public Services
suggesting that there can be nmore than one State Public
Service under the State. W have indeed a nunber of such
services under a State e.g, Police Service, educationa
service, revenue service etc. State Public Services may be
constituted or established either by a | aw made by the State
Legi slature or by rules made under the provision to Article
309 of the Constitution or even by an executive order made
by the State Governnent in exercise of its powers under
Article 162 of the Constitution. The recruitment and
conditions of service of the officers and servants of the
State CGovernnent may also be regul ated by statute, rules or
executive orders. The admnistration of a service under a
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State involves broadly the following functions: (i) the

organi sation of the Cvil Service and the determ nation of
the remuneration, conditions of service, expenses and
al |l owances of persons serving init; (ii) the manner of
admtting persons to civil service; (iii) exercise of

di sciplinary control over nmenmbers of the service and power
to transfer, suspend, renobve or dismss themin the public
interest as and when occasionto do so arises. In the
i nstant case, the Panchayat Service is constituted by the
Panchayats Act and the State Government is enpowered to make
orders and rules regarding its organi sati on and nmanagemnent .
It is true that section 203 of the Panchayats Act, it is
stated that the Panchayat Service shall be distinct fromthe
State Service. Having regard to the broad features of the
Panchayat Service, we are of the view that the said
decl arati on appears to have been nade only to distinguish
the Panchayat Service from other services of the State
attached to the several departnents which are wunder the
direct control- of the State Government. |f the nenbers of
the Panchayat Service are not to be the nenbers of a Service
under the State Government but are  to be the officers and
servants of the panchayat wunit to which they are allotted
then sub-sections (2), (2A) and 4(a) of section 203 of the
Panchayats Act woul'd to sone extent beconme unworkable as
every time there is a transfer of an officer borne on the
Panchayat Service there would be a change of nmaster. W do
not think that the Legislature intended such a bizarre
result. Sub-section' (2) of section 203 authorises the
division of the Panchayat Service into different classes,
cadres and posts. Sub-section (2A) of section 203 provides
that the Panchayat Service nay consist of district cadres,
tal uka cadres and |ocal cadres and that a servant bel ongi ng
to a district cadre may be transferred froma post . in any
one taluka to a post in another taluka in the district, a
servant belonging to a taluka cadre may be transferred from
a post in any gramor nagar to a post in any other gram or
nagar in the same taluka. Sub-section (4) of section 203
aut hori ses pronmul gation of rules providing for pronotion of
servants in the Pan-
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chayat Service to cadres in the State Service. Such
promotion is possible only because the State Government is
the master of the Panchayat Service. The reason for treating
Panchayat Service as a service distinct from State Service
appears to be that the law i ntended t hat person bel onging to
t he Panchayat Service should be transferable fromone post
in a panchayat to another post in a panchayat and unless
there was an order of promotion, such persons could not be
transferred to posts outside the panchayats.

Merely because the panchayats are declared to be body
corporates, it cannot be said that any of the  persons
wor ki ng under them cannot considered as nenbers of ‘a civi
service under a State. The panchayats constituted under the
Panchayats Act derive their authority fromthe statute and
are under the control of the State Government. They form
part of the local self-Governnent organisation which the
State CGovernnent is under an obligation to foster wunder
Article 40 of the Constitution. Entry 5 of List Il of the
Seventh Schedule to the Constitution specifically refers to
| ocal authorities established for the purpose of |ocal self-
Government or village administration as part of |oca
Governnment. The local authorities are included in the
definition of the expression ’'State’ in Article 12 of the
Constitution. The panchayats exercise many government al
functions which the State CGovernnent can perform They are
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entrusted with the power to | evy taxes and to exercise |arge
nunber of powers which are | oosely called as "police powers"
regul ati ng several aspects of human life. Articles 276 and
277 of the Constitution also take note of the powers of
| ocal authorities to levy certain taxes. In addition to the
express powers granted to the panchayats, the State
Government is also authorised under the Panchayats Act to
del egate many of its functions to themand to transfer nany
of its officers and servants to function wunder their
supervi sion and control as menbers of the Panchayat Service.
It is manifest from the foregoing that it cannot be said
that person working as nenbers of the Panchayat Service are
not persons engaged in gover nrent al functions and,
therefore, it 1is not possible to treat themas nenbers of
the State G vil Service. W, however, make it clear that it
is quite possible that wunder the statute it may be open to
the panchayats to enploy servants for the purpose of,
adm ni stration of the panchayats who may not be nenbers of
the Panchayat ~ Service. W are concerned in these cases only
with the " nmenbers of the Panchayat Service constituted under
section 203(1) with regard to ~whose appointrment and
conditions of service the Governnment alone has been
entrusted with the power to make rul es under section 203(3).
We are of the view H that the Panchayat Service constituted
under section 203 of the PanchaYats Act has all the
characteristics of a Cvil Service of the State. This
166
al so appears to have been the view of the State CGovernnent
when it constituted the second Pay Conmission (Desa
Conmi ssion) as can be seen from the CGovernment Resol ution
constituting the said Conmi ssion requiring it to exam ne the
general conditions of service applicable to Governnent
enpl oyees other than officers of the all India services but
i ncl udi ng enpl oyees in the Panchayat Servi ce (Vi de
Resol ution No. PDS 1672/1526/P dated Novenmber 20, 1972
passed by the Governnment of CGujarat) and there is no
justification for taking a viewdifferent fromthe one taken
by the High Court of GQuarat in Shukla's case (supra) as
early as 1967. Several orders and rules issued by the
CGovernment of Qujarat under the Panchayats Act since its
commencenent al so support the aforesaid view

At this stage, it 1is necessary to refer to a decision
of this Court in Jalgaon Zilla Parishad v. Duman Govi nd &
O's on which reliance was placed by the | earned counsel for
the State Governnment in support of the contention that the
Panchayat Service cannot be considered as a State G vi
Service. In that case, the question which “arose for
consi deration was whether kotwals who were holding posts
under the Slate Government ceased to be the enployees of the
Government on the transfer of their services to /Zilla
Pari shads. This Court held that they ceased to  be the
CGovernment servants as they had been transferred to the
services of the Zilla Parishads. That decision turned on the
true construction of section 239 of the Maharashtra Zilla
Pari shads and Panchayat Samitis Act, 1961 which provided for
the constitution by the State Government as from the
appointed day a District Technical Service (Cass Ill), a
District Service (Class Ill) and a District Service (C ass
V) for each Zilla Parishad. W do not have a correspondi ng
provision in the Panchayats Act providing for the
constitution of a service for each panchayat but on the
ot her hand, the statutory requirenent is that a Panchayat
Service should be constituted in respect of all the
panchayats i.e. district panchayats, taluka panchayats and
gram and nagar panchayats. Such a common service constituted
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for the benefit of all panchayats |eads to the inevitable
conclusion that the State alone can be the master of the
menbers of that Service and not the individual Panchayats.
The decision relied on has, therefore, no bearing on the
guestion before us. We, therefore, reject the contention of
the State Government that the Panchayat Service is not a
civil service wunder the State. W, however, nmake it clear
that the viewtaken by us in the present case does not
necessarily lead to the conclusion that every enpl oyee of a
local body who is not a nenber of the Panchayat Service
shoul d be treated as a nmenber of the State
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Cvil Service. It is aquestion of fact to be decided in
each case depending on the circunstances of that case.

The second question is a sinple one and does not
require rmuch el aboration. The provisions contained in
section 206 of the Panchayats Act and the provisions in sub-
sections (2), (2A), (3) and (4) of section 203 clearly
establish that the Panchayat Service constituted under
section. 203 can only be a centralized service and
recrui tment of - candidates'to be nmade under section 210 of
the Panchayats Act by the GQujarat Panchayat Service
Sel ection Board can only beto that centralized service. The
division of the Panchayat Service into district cadre,
tal uka cadre and local" cadre does not affect the integrity
of the Panchayat Service. It continues to be a single
service notwi thstanding such division. Wen the Panchayat
Service is a State-wide service, it has necessarily to be
held that it is a compn centralised service

In the result, we answer the two points which are set
down for decision at this stage as follows:-

"1. The Panchayat Service constituted under the

Panchayats Act is a civil service of the State of

Guj arat; and

2. that under the —unamended Act, there was a
conmon centralized Panchayat Service."

The cases shall now be posted before a Bench of three
Hon' bl e Judges for further hearing on other points as
directed by the Court on July 24. 1980.

N. V. K.
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