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ACT:

%

Haryana General Sales Tax Act 1973:

Sections 9. 24 read with Rule 21, ST Form 15, the Haryana
General Sales Tax Rules and read with Section 5 (1) of the
Central Sales Tar Act and Form A of the General Sales Tax
Rul es-Raw  materi al purchased wthin Har yana- Sal e of
manuf actured goods out of such raw material to dealers at
Del hi, who exports them Purchase tax whether |eviable.
Constitution of India. 1950:

Article 32-Wit Petition-Wether a particular sale is intra-
state sale, inter-State sale or export ~sale-Supreme | Court
cannot determine in wit jurisdiction.

WP.(C) No. 983511983

HEADNOTE

Petitioners-firns were registered sales tax deal ers. They
manuf actured and sold handicraft items. As they purchased
raw material within the State agai nst declaration forns ST-
15 prescribed under Rule 21 of the Haryana general Sal es Tax
Rul es read with Section 24 of the Haryana General Sales tax
Act, purchase tax was not paid.

The petitioners sold the items of handicrafts to dealers in
Del hi who exported the same out of India. As' the Del hi
deal ers issued FormH, prescribed under the Cectral = Sal es
Tax Rules, they did not pay tax on the said sal e/ purchase.
Fol l owi ng the Hi gh court decision in Ms. Mirli Mnohar and
conpany,

Pani pat & ors. v. State of Haryana & Os. C W P. No. 1227
of 1980. The Sales Tax Authorities |evied purchase tax u/s
9 of the Haryana General Sales Tax Act for the assessnent
years in question on the purchase of raw material nmade by
the petitioners, conputing the tax with reference’ to the
purchase val ue of the goods exported agai nst FormH

Hence the present wit petition before this Court was filed
chal | engi ng 454

155

the i npugned order of |evying purchase tax.

Meanwhile this court allowed the appeals preferred against
the decision of the Hgh Court in Mrli Mnohar and
Conpany’s case, setting aside the judgnent of the High
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Court.

As a compn question arose in this batch of wit petitions,
all petitions heard together.

The petitioners contended that in view of the decision of
this Court in Mrli Mnohar 1991 [1] SCC 377, the wit
petitions were to be all owed.

Di sposing of the wit petitions, this Court, S..

HELD: 1.1,. The decision in Murli Manohar says that
there can be only three types of sales, nanely, intra-state
sales, inter-state sales and export sales a nd no other. A
sale to an exporter would be either at%intrastate sale or
an inter-state sale; in either case, the decision says, it
does not attract the purchase tax(on raw nmaterial) under
Section 9 of the Haryana General Sales Tax Act. However, in
the Ilight of the decision in Hotel Balaji, it nust be held
that there is one nore category in addition to the three
categories nentioned above. The fourth category is where a
deal er ~in Haryana takes his goods (out of Haryana (w thout
effecting 'a sale, within the State), and effects the sale in
the other State. ~According to Section 9 of the Haryana Act,
as explained in Hotel Balaji, purchase tax can be |evied and
collected on the raw material purchased by the nanufacture
within Haryana, which was utilised for manufacturing the
goods so sold in the other State. (458-D-F)

Murli Manohar case,/ [1991] 1 S.C. C. 377, foll owed.

Good vyear India Lid.” and Os. v. State of Haryana and Anr.
[1990] 2 S.C.C. 71, referred to.

Hotel Balaji and Ors. etc. etc. v. State of Andhra Pradesh &
ors. etc. etc. J.T. (1992) 6 S.C. 182 expl ai ned

2.1. In a petition under article 32 of the Constitution it
is not the province of the Suprene Court to gointo facts.
As repeatedly enmphasised by this Court, the question whether
a particular sale is an intra-state sale, an inter state
sal e, an export sale within the neani ng of Section 5(1) or a
456

penultimte sale wthin the nmeaning of section 5(3), or
otherwi se, is always a question of fact to be decided by the
appropriate authority in the light of the princi pl es
enunci ated by Courts. (459-Q

2.2. In these circunstances, it is directed that the matters
be di sposed of by the authorities under the Act in the Iight
of the law declared by this Court in Mrli—Mnohar, Hote

Balaji and in this judgnent. (459-D)

JUDGVENT:
ORIG@ NAL JURISDICTION. Wit Petition (c) Nos. [9835-38 of
1983.
(Under Article 32 of the Constitution of India)

W TH
W P. (C) Nos. 7468- 7469/ 81, 3838- 39/ 83, 5398/ 85, 5435/ 85, 386/ 84,
1489/ 86, 12691/85, 489-90/83, 81/83, 68/86 & 1065/87
Lakshm  Chandra CGoyal, B.B. Sahni and Serve Mtter for the
Petitioners
D.P. Gupta, Solicitor General, M. Indu Mal hotra, Ms. Aysha
Khatri, M. V. Mhana and M. N sha Bagchi for t he
Respondent s.
The Judgrment of the Court was delivered by
B. P. JEEVAN REDDY J. A compn question arises in this batch
of wit petitions. W may take the facts in wit petition
(C No. 9835 of 1983 filed by Ms K. B. Handicrafts Enporium
& Os., as representative of the facts in all the cases.
The petitioners are firns engaged in the manufacture and
sale of handicrafts items. They are registered Sales Tax
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Dealers in the State of Haryana. They purchased raw
material wthin the State against declaration forms ST-15
prescribed under Rule 21 of the Haryana CGeneral Sales Tax
Rules read with Section 24 of the Act. By issuing Form ST.
15, the petitioners undertook that the goods manufactured by
them out of the said raw material would be sold by them
either within the State or in the course of inter-state
trade and comrerce or in the course of export wthin the

nmeaning of Section 5(1) of the Central Sales Tax Act. A
deal er issuing the said Form need not pay the purchase tax
on such raw material. After manufacturing the itens of

handi crafts, the petitioners say, they sold themto dealers
in Delhi who, in turn, exported themout of India. At the
time of sale of handicrafts to Delhi dealers, the Delhi
deal ers issued FormH, prescribed under the Central Sales
Tax Rul es which neans that the goods purchased were neant

f or export. Neit her party . paid tax on t he sai d
sal e/ pur chase.
457

For the assessnent vyears -in question, the Sales Tax
Authorities of Haryana | evied purchase tax on the purchase
of raw material nmade by the petitioner, following the
decision of the Punjab and Haryana H gh Court in Ms.

Murli. Manohar and Conpany Pani pat & Os. V. State of
Haryana & Ors. (Civil Wit., Petition No. 1227 of 1980),
under section 9 of the Haryana CGeneral’ Sales Tax. Act ,
1973. However, the assessing authority conputed the tax

with reference to the purchase value of the goods exported
against FormH  The petitioners. did not choose to file an
appeal but directly approached this Court by way of this
wit petition on the ground that in view of the decision of
the Punjab and Haryana. H g h Court in-Murli Manohar there
was no point in their pursuing the renedies under the Act in
that State

Appeal s were preferred in this court against the decision of
the Punjab and Haryana H gh Courtin Murli manohar which
have been disposed of by this Court on October 25, 1990
(reported in [1991] 1 S.C.C. 377). This. Court allowed the
appeal and set aside the judgnment of the H gh Court.

When these writ petitions came up for hearing, it was, urged
by the | earned counsel for the petitioners that in view of
the decision of this Court- in Mirli Mwnohar the wit
petitions nust be allowed stria ghtway. This was denurred
to-by the learned Solicitor General appearing for -the
respondent - St at e.

W are of the opinion that the decision of this Court in
Murli  Manohar does cover the point raised in these appeals
but it is necesary to add a clarification. Before we do
that, it is necessary to state a little background. Earlier
to the. rendering of the decision in Mirli Manohar, a /Bench
of this. Court conpari si ng Sabyasachi Mukharj-i and
Ranganat han, JJ. held in Good year India Ltd. and O's. V.
State ofHaryana and Anr. [1990] 2 S.C.C.71 that where the
goods nmanufactured are taken out of Haryana (wi-t hout
effecting a sale) to the branch office or depot of the
Manufacturer or to the office or depot of his agent, no
purchase tax can be | evied under section 9 of the Act on the
raw nmaterial purchased within the State and used in the
manuf acture of such goods. It was held that inposing such
ta would anount to |levying tax on consignment, which the
State Legislature was not’ conpetent to do. Section 9 as it
then stood, stated expressly that no such purchase tax on
raw material was leviable, if the goods manufactured out of
such raw material were sold either within the State or were
sold in the course of inter-state Trade and Conmerce or were
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sold in the course of export within the meaning of Section
5(1) of the Central Sales Tax Act. Muirli Manohar was deci ded
in the light. of the law declared,in Goodyear. Later,
However, a Bench of three. Judges conprising S.Ran anathan
v. Ramaswami, JJ. and one of us(B.P.Jeevan Reddy, J.) held
that . Goodyear does not lay down the correct |awvide Hote
Bal aji and

458

Os. etc. etc. v. State of Andhra Pradesh & Ors. etc. etc.
JT (1992) 6 S.C. 182. It was held in Hotel Balaji that
havi ng regard to the scheme of and the objective underlying
section 9 it was conpetent for the State Legislature to | evy
purchase tax on raw material purchased wthin the State
where the goods manufactured out of such raw nmaterial are
taken out of the State (without effecting a sale within the
State or otherwi se than by way of aninter-state sale or by
way of an export-sale within the meaning of Section 5(1) of

the Central Sales Tax Act). It was held that such a tax
does not ampunt to consignnment tax. It is this decision in
Balaji that calls for a certain clarification of the

principles enunciated in Mirli Manohar

The facts in Murli Manohar Were substantially simlar to the
facts herein. The dealers within the State of Haryana
purchased raw material wthout paying tax, manufactured
goods out of the/same and sold the nmanufactured goods to
dealers who in turn exported those goods out of India. On
these facts it was held by the Punjab and Haryana H gh Court
that inasmuch as the sale to exporters was 'a penultimate
sale falling under section 5(3) of the Central Sales Tax Act
and further inasmuch as Section 9 of the State Act exenpted
only export sales wthin the neaning of section5(1)-of the
Central Sales Tax Act but not the penultinmate sale falling
under Section 5(3), tax under Section 9 was |eviable. On
appeal, this court affirned that Section 9 of the ' Haryana
Act (before it was anmended by Haryana Act 1 of 1988) did not
exenpt as sale falling under Section 5(3) but exenpted  only
a sale failing under section 5(1). Even so, the appeal was
allowed on the follow ng reasoning "the sales nmade by the
assesses can only fall within one of the three -categories.
They are either local sales or inter-state sales or  export
sales............. We are unable to conceive of ~a fourth
category of sale which could, be neither a local sale nor an
interstate sale nor an export sale.” In other words, the
decision says that there can be only three types of sales,
nanmely, intrastate sales, inter-:state sales;and export
sales and no other. A sale to an exporter would be either
an intrastate sale or an inter-state sale; in either case,
it does not attract the purchase tax (on raw material) under
Section 9 of the Haryana Act, says the decision: . It is on
this reasoning that the appeals were allowed inspite of the
clear enunciation that the sales failing under Section 5(3)
of the Central Sales Tax Act were not exenpt under Section 9
of the Haryana Act, as it then stood.

The above holding is evidently influenced by the decision.in
Goodyear, which was good |law at the tinme Murli Manohar was

deci ded. However, in the light of the decision of Hote
Balaji, it nust be held that there is one nore category in
addition to the three categories nentioned above. The
fourth category is where a dealer in Haryana takes, his
goods out of the Haryana without effecting a sale. An

illustration would serve to highlight what we say: a Haryana
manuf acturer takes his goods to Delhi without effecting a
sale. In Delhi. if he finds it nore profitable,

459

he wll sell it to a dealer in Delhi. O if he finds it
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nore profitable to sell it to an exporter in Delhi he wll
sell the sane to such exporter. These two sales are neither
intrastate sales nor inter-state sales, nor export sales
within the neaning of Section 5(1) of the Central Sales Tax
Act. In one Case, it is a sale in Delhi and. in. the other
it is apunultimte sale within the neaning of Section 5(3)
of the Central Sales Tax Act. According to Section 9 of the
Haryapa Act, as explained in Hotel Balaji and Murli Manohar
purchase tax can be levied and collected on the raw
mat eri al purchased by the manufacturer within Haryana, which
was utlised for manufacturing the goods so sold in these two
situati ons.

We nust nake it clear that in a petition under Article 32 of
the Constitution, it is not our province to go into facts.
As repeatedlly enphasised by this court, the. question
whether a particular saleis an intra-state sale,an inter-
state sale ,an export sale within the neaning of section
5(1) or a penultimate sale within the meaning of section

5(3), 'or otherwise, 1is always a question of fact to be
deci ded. by the apporiate authority in the |light of the
principles enunciated by Courts.” In- these circunstances, we

content ourselves by declaring the aw and leave it to be
applied by the appropriate authorities. Counsel for the
petitioners says that all the sales effected by all the
petitioners are inter-State sales. May be,or may not be.
W leave the matters to be, disposed of by the authorities
under the Act in the light of the aw declared by & Is Court
in Murli Manohar, Hotel Balaji and in‘this judgnent.
The wit petitions are disposed of with the aforenmentioned
clarification and, observations. ~ No costs.
V.P.R

Petitions disposed of.
460




