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ACT:

Repeal of Statute-Saving clause-Interpretation of-Cotton
Textiles (Control  of Movenent) ~ O der, 1948, whet her
continues in force-Essential Supplies (Temporary Powers)
Act, 1946 (XXIV of 1946), ss. 1(3) and 3(1)-Essential
Commoditi es Odinance, 1955, (Ordinance 1 of 1955), . s. 16-
Essential Commmodities Act, 1955 (X of 1955), s. 16.

Appeal by special |eave-Interference in-Constitution of
India, Art. 136.

HEADNOTE:

In exercise of the powers under s. 3 of the Essential
Suppl i es (Tenporary Powers) Act, 1946, t he Cent ral
CGovernment nade the Cotton Textile (Control— of Mvenent)
Order, 1948. The 1946 Act was to expire on January 26,
1955, but before that, on January 21, 1955, the ~Essenti al
Conmodi ti es Ordi nance was promnul gated which - conferred on the
Central Governnent a power similar to that conferred by s. 3
of the 1946 Act. Section 16 of the Odi nance provided that
all Orders made under the 1946 Act in so far as such Oders
could be nade under the Ordinance shall continue in - force
and that accordingly any appoi ntmrent nmade, |icense or permt
granted or direction issued under any such Order @ shall
continue in force. The Essential Commodities Act, ,955 by
s. 16(i)(a) repealed the Ordinance and by s. 16(i)(b)

727

repealed any other lawin force in any State in so far _as
such law controlled the production, supply and distribution
of, and trade, and commerce in any essential commopdity. The
savings clause s. 16(2) of the 1955 Act was a repetition of
s. 16 of the Ordinance. The respondent contended that the
anplitude of the first part of s. 16 of the O dinance was
cut down by the second part and consequently s. 16 did not
save the Order but only the acts done under the Order, and
that even if the Order was saved by s. 16 of the Odinance
it was repealed by s. 16(i)(b) of the 1955 Act and was not
conti nued under that Act.
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Hel d, that the Cotton Textiles (Control of Myvenent) O der
1948 was saved by s. 16 of the Ordinance and was conti nued
by s. 16(2) of the Essential Commobdities Act, 1955, and was
in force on August 30, 1955, when the offence was conmitted.
The first part of s. 16 of the O dinance saved the order and
the acts done under the Order subsequent to the comng into
force of the Odinance and the second part of s. 16 saved
past acts done under the Order before the conming into force
of the Odinance. The words " any other |aw in s.
16(i)(b) of the 1955 Act neant any law other than the
Ordi nance and an order nmade or deermed to be made under the
Ordi nance was not repealed by s. 16(i)(b). Such an order
was saved by s. 16(i)(a) of the Act.

Hel d, further, that this was not a fit case for interference
under Art. 136 of the Constitution with the order of the
H gh Court discharging the respondent. The offence was
commtted nore than four years ago; the application by the
appel l ant ‘to the H gh Court for a certificate of fitness to
appeal | to the Suprene Court’ was belated ; there was
pl ausi bl e justification for the belief of the accused that
the Order did not survive the expiry of the 1946 Act in view
of the wvarying views expressed by the Courts; the State
filed the appeal presunably to get the legal position
clarified ; in such circunmstances public interest did not
require that the stale matter should be resuscitated.

JUDGVENT:

CRI M NAL APPELLATE JURI.SDI CTI-ON:~ Cri m nal Appeal No. 36 of
1958.

Appeal by special |eave fromthe judgnent and order dated
May 9, 1957, of the Patna High Court, in Crimnal Reference
No. 51 of 1957 and Criminal Revision "No. 323 of | 1957,
arising out of the judgnment and order dated March 20, 1957,
of the First Additional Sessions Judge, Patna in Crimnal
Revi si on No. 14 of 1957.

K. P. Varma and R C. Prasad, for the appellant.

H. J. Umigar and B. P. Maheshwari, for the respondents.
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1959. Sept ember  14. The Judgnent - of the Court was
del i vered by

SUBBA RAO J.-This is an appeal by special |eave by the State
of Bihar against the judgnent of the Hi gh Court of
Judi cature at Patna quashing the crimnal proceedi ngs
| aunched against the respondents in the Court of =~ Minsif-
Magi strate, Patna.

The two respondents were the proprietors of a firm called
Ms. Patna Textiles doing business in cotton at Patna. On
August 30, 1955, they despatched two bales of saries to Ms.
H ral al Basudev Prasad, cloth nmerchants of Balia, from Patna
Ghat without obtaining a pernit fromthe Textile Controller
Bi har . They were prosecuted under s. 7 of the Essentia
Commodities Act, 1955 (X of 1955), hereinafter <called the
Act, read with s. 3 of the Cotton Textiles (Control - of
Moverrent) Order, 1948, hereinafter called the Order, in the
Court of the Munsif-Mgistrate, Patna. The respondents
filed a petition before the said Minsif-Mgistrate praying
for their discharge on the ground that the Essentia
Supplies (Tenmporary Powers) Act, 1946 (XXIV of 1946),
hereinafter called the 1946 Act, whereunder the said Order
was nmade, had been repealed, and, therefore, the Oder
ceased to have any legal force thereafter, and consequently
they could not be prosecuted under the expired O der. The
Munsi f - Magi strate rejected that petition. The Additiona
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Sessi ons Judge, Patna, after per usi ng the records
transmtted the sane to the H gh Court under s. 438 of the
Code of Crimnal Procedure with his opinion that the order
of the Munsif-Mgistrate was wong and, therefore, it might
be set aside with the direction to the Miunsif-Mgistrate to

di scharge the accused. The respondents also filed a
revision to the H gh Court against the order of the Minsif-
Magi strate. The reference as well as the revision were

heard together by Imam J., of the Hi gh Court at Patna, and
the |earned Judge accepting the reference and the revision
set aside the order of the Munsif-Mgistrate and directed
the accused to be discharged. Hence the appeal
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The | earned Counsel appearing for the state contended that
the Oder nmade under the 1946 Act was saved under s. 16 of
the Essential Commpdities Ordi nance of 1955, hereinafter
called the Odinance, ~and s. 16 (2) of the Act, and,
therefore, the “accused were validly prosecuted under the
provisions of the Oder. The |earned Counsel for the
respondents-argued that the order was not saved under either
of the said two sections.

To appreciate the contention of the parties, it is necessary
to notice the relevant provisions of the 1946 Act, the
Order, the Ordinance and the Act.

Essential Supplies/ (Tenporary Powers) Act, 1946.

S. 1 (3) : It shall cease to have effect on the twenty-
sixth day of January, 1955, except as respects things done
or omitted to be done before that date, and section 6 of the
CGeneral C auses Act, 1897 (X of 1897), shall apply upon the
expiry of this Act as if it had then been repealed by a
Central Act.

S. 3 (1): The Central CGovernnent, so far as it appears to
it to be necessary or expedient- for -~ maintaining or
increasing supplies of any essential ~comvodity, 'or for
securing their equitable distribution and availability at
fair prices, my by order provide for regulating or
prohi biting the production, supply and distribution thereof
and trade and commerce therein.

Cotton Textiles (Control of Myvenment) Order, 1948.

S. 3: No person shall transport or cause to be transported
by rail, road, air, sea or inland navigation any cloth, yarn
or apparel except under and in accordance wth-

(i) a general permt notified in the Gazette of |India by
the Textile Commi ssioner; or

(ii) a special transport pernmt issued by the Textile
Conmi ssi oner

The Essential Commodities O dinance, 1955.

Preanmbl e: " VWereas the Essential Supplies (Tenporary
Powers) Act, 1946 (XXIV of 1946), which confers  powers to
control the production,
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supply and distribution of, and trade and comrerce in

certain comodities, expires on the 26th day of January,

1055, t he
President in pleased to promulgate the foll owi ng O dinance: "
S. 16: Any order nmade or deened to be nade wunder the

Essential Supplies (Tenporary Powers) Act, 1946 (XXIV of
1946), and in force imedi ately before the commencenent of
this Odinance shall, in so far as such order may be made
under this Odinance, be deened to be nmade wunder this
Ordinance and continue in force, and accordingly any
appoi ntnent nmde, licence or pernmit granted or direction
i ssued under any such order and in force imediately before
such conmmencenent shall continue in force unless and unti

it is superseded by any appoi ntnent nade, |icence or permt
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granted or direction issued under this Odi nance.

This Ordinance was published in the Gazette of |India on
January 21, 1955, and cane into force on January 26, 1955.
The Essential Commodities Act, 1955.

S. 3 (1): If the Central Governnent is of opinion that it
is necessary or expedient soto do for maintaining or
increasing supplies of any essential commodity or for
securing their equitable distribution and availability at
fair prices, it may, by order provide for regulating or
prohi biting the production, supply and distribution thereof
and trade and comerce therein.

S. 7 (1): If any person contravenes any order made under
section 3-

(a) he shall be punishabl e-

(i) in the case of an-order nade with reference to clause
(h) or clause (i) of sub-section (2) of that section, wth
i mprisonnent for ~a termwhich may extend to one year and
shall al'so be liable to fine, and

(ii) in the case of "any other order, with inprisonnent for a

term which may extend to three years and shall also be
l'iable to fine:
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Provided that if the Court is of opinion that a sentence of
fine only will neet the ends of justice, it may, for reasons

to be recorded, /'refrain from inposing. a sentence of
i mprisonment;......

S. 16 (1): The following |laws are hereby repealed :-

(a) the Essential Commopdities Ordinance, 1955;

(b) any other law in force in any State i mediately before
the commrencenent of this Act in so far as such law controls
or authorizes the control of the production, supply and
distribution of, and trade and commerce in, ~any essentia

comuodi ty.

(2): Notwi thstanding such repeal, any order nmade or deened
to be nmade by any authority whatsoever, wunder any |aw
repeal ed hereby and in force Jimediately before the
commencenent of this Act, shall, in so far as such order may
be made under this Act, be deenmed to be nade under 'this Act
and continue in force, and accordingly any appoi ntrent nade,
licence or pernmit granted or direction-issued-under any such
order and in force imediately before such comencenent
shall continue in force until and unless it is superseded by

any appoi ntrrent nmade, licence or permt granted or direction
i ssued under this Act.
(3): The provisions of sub-section (2) shall ~be without

prejudice to the provisions contained in section 6 of the
CGeneral dauses Act, 1897 (X of 1897), which shall also
apply to the repeal of the Odinance or other law referred
to in sub-section (1) as if such Odinance or other |law had
been an enact ment.

The said provisions may be briefly sunmarized thus: @ Under
the Act of 1946, the Central CGovernnent had the power to
make an order for regulating or prohibiting the production

supply and distribution of essential comvodities. That —Act
itself provided that it would cease to have effect  on
January 26, 1955. In exercise of the powers conferred under
s. 3 of the said Act, the Central Government nade the Cotton
Textile (Control of Mvenent) Oder, 1948, prohibiting any
per son
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fromtransporting cloth, anong others, without the permt of
the Textile Comm ssioner. Before the Act ceased to have
effect, i.e., on January 26, 1955, the Odinance was
promul gated on January 21, 1955, conferring on the Centra

Covernment a power simlar to that conferred upon it under
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s. 3 of the 1946 Act. The said Ordinance also provided for
saving clauses in respect of certain things done under the
1946 Act. On April 1, 1955, the Act was passed practically
reenacting the same provisions of the O dinance, and
t her eunder the same power exercised by t he Centra
Government under s. 3 of the 1946 Act and s. 3 of the
Ordi nance was preserved. The Act al so provided for repeals
and savings. The question, therefore, is whether, on the
date of conm ssion of the offence, the O der whereunder the
prosecution was | aunched was subsi sting or whether it ceased
to exist. It is conmon case that an Order made under an Act
ceases to have any legal force after the expiry of the term
for which the Act is made. But it is contended that the
Order survived the expiry of the 1946 Act by reason of the
saving clauses provided by the Odinance and the Act.
Odinarily, the Oder should have expired on January 26,
1955. Unless it was saved by s. 16 of the Ordinance the
savi ng clause of the Act could not operate on it. W shall
therefore, consider the question from two aspects: (i)
whet her . 's. 16 of the O di nance saved the operation of the
Oder; and (ii) if it saved it, whether s. 16(2) of t he
Act gave it a further |ease of life.

Section 16 of the Ordinance is in two parts. Under the
first part,, "any order nade or deemed to be nade under the
Essential Supplies (Tenporary Powers) Act, 1946, and in
force i mediately before the comencenent of this Odinance

shall, in so far as such order may be nade wunder this
O di nance, be deened to be nmade under this O dinance and
conti nue in force." The necessary condition for t he

operation of this part of s. 16 is admttedly conplied wth.
The Order nade under s. 3 of the 1946 Act can be made under
s. 3 of the Ordinance; and, if so, by reason of the  express
words of the section, the Order nust be deened to 'be nade
under the Ordi nance and continue to be in force
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after its pronulgation. But it is said that the second part
of the section cuts down the wide anplitude  of the
phraseol ogy used in the first part. After stating'that the
said Order shall continue to be in force, the second part
proceeds to state " and accordingly any appointnent mnade,
l'icence or pernmit granted or direction.issued under any such
order and in force immediately before such comencenent
shall continue in force unless and until it is superseded by
any appoi ntrrent nmade, licence or permt granted or direction
issued wunder this Odinance ". If the Oder continues in
force, the argument proceeds, the second part of the section
becomes otiose, for the appointnent nade, |icenceor permt
granted or direction issued under the Oder automatically
continues in force, and, therefore, there is no necessity
for enacting the second part of s. 16. The anonmaly occurs
even if the argunent be accepted, for, in that event the
first part becomes unnecessary: The same result 'can be
achieved by enacting only the second part of s. 16 and
omtting the first part altogether. To ascertain the
nmeani ng of a section it is not pernmissible to onit any part
of it: the whole section should be read together and an

attenpt should be made to reconcile both the parts. There
is no anbiguity in the provisions of the first part of the
secti on. In clear and unambiguous terms it posits the

continuation in force of the Oder notwi thstanding the
repeal of the Act ; thereafter, it proceeds to enunerate
certain past acts done under the Oder, and in force
i mediately before the commencenent of the Ordinance and
says that they will continue in force in consequence of the
conti nuance of the Order. The word " accordingly ", which
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nmeans consequently, indicates that the enunerated acts wll
not continue in force but for the continuance of the O der

itself: they depend upon the continuation of the O der. It
is said that this interpretation inmputes tautology to the
| egi slature, and, therefore, should not be accepted. A

scrutiny of the section shows that the second part is not
really redundant, as at the first blush it appears to be.

Under s. 16 of the Ordinance, the Order made under the Act
of 1946 continues to be

93
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in force till another Order is nade under the Ordinance. It
covers two periods: (i) the period up to the date of the
conmencenent of the Odinance; and (ii) t he peri od
thereafter. The first part gives life to that Order, and,

therefore, the acts authorised under that O der can be done
subsequent to the comng into force of the Ordinance. But a
guestion may be rai sed whether the past acts done under that
Order are saved by the continuance of the Order, or whether
the acts already done are covered by the words that the
"Order shall continue in force ". The second part appears to
have been enacted for the purpose of avoiding this
difficulty or, at any rate, to dispel the anmbiguity. Under
the section both the Order and the acts previously done
under the Order are saved. |If so, it follows that the Order
was saved and the prosecution authorized by the Order could
legitimately be 1launched after the  Ordinance cane into
force.

Even so, it is contended that the Order saved by s. 16 of
the Ordinance fell with the repeal of that O'di nance and was
not continued under the Act. ~This argunent is based upon
the provisions of s. 16(1) and (2) of the Act. Section 16
has three sub-sections. For the present argunment we are
concerned only with sub- ss. (1) and (2) of s. 16, Sub-
section (2) is a repetition of s 16 of the O dinance. But
it is said that s. 16(1)(b) of the Act indicates that the
Order was not saved under that section. Under s. 16(1)(a),

the Essential Commopbdities Odinance, 1955, is repealed, and
under s. 16(1)(b) "any other lawin force in any State
i mredi ately before the commencenent of this Act in so far as
such law controls or authorizes the control of the
production, supply and distribution of, —and trade and
conmerce in, any essential commpdity " is also repealed.

The argurment is that the Order is conprehended by the words
" any other law " in cl. (b) of s., 16(1), and, ~ therefore,

when that Order is repealed under cl. (b) of s. 16(1), it is
unreasonable to hold that it is restored under sub-s. (2) of
s. 16. To put it in other words, an intention cannot be
inmputed to the legislature to repeal an order under one sub-
section and restore it by another sub-section. If "we my
say
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so, there is a fallacy underlying this argunent. The words
" any other law " in s. 16(1)(b) can only mean any | aw other
than the Essential Commdities O dinance, 1955, nentioned in
s. 16(1)(a). It is admtted that there are | aws other than
the said Odinance in force in many States controlling the
producti on, suppl y and di stribution of essentia

conmodi ti es. An order made or deened to be made under the
Commodities O dinance, 1955, cannot be described as a |aw
ot her than Essential Commdities O dinance whereunder it is
made. Such an order is conprehended by cl. (a) of s. 16(1)
itself, and, therefore, cl. (b) thereof has no application
toit. Inthis view, "an interpretation different fromthat
we have put on the provisions of s. 16 of the O dinance
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cannot be given to sub-s. (2) of s. 16 of the Act. For
the reasons we have given in interpreting the provisions of
s. 16 of the Ordinance, we hold that under s. 16(2) both the
order and the acts enunerated in the second part of it
survived the expiry of the Ordinance and continued in force
under the Act. For the above reasons, we hold that the
prosecution was validly |aunched agai nst the accused under
s. 3 of the Order.

Even so, the |learned Counsel for the respondents contends
that it is not a fit case for this Court to interfere under
Art. 136 of the Constitution. The offence was alleged to
have been committed on August 30, 1955, i.e., nore than four
years ago. The varying views expressed by the Courts
indicate that there was a plausible justification for
reasonabl e belief on the part of the accused that the O der
did not survive the expiry of the life of the 1946 Act. The
order of the H gh Court dismssing the ’application for
| eave to appeal to the Suprene Court shows that it was filed
in contravention of the provisions of r. 28 of the Patna
High Court Rules. Under the said Rules the application
should have been filed i mredi ately after the judgnment was

del i vered. In the affidavit filed in support of that
application the only reason given for not doing so was that
the appellant did not give the necessary instructions. The

| earned Judge of the High Court rightly did not accept that
reason as a sufficient
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ground for permitting the applicationto be filed at a | ater
st age. In the application for special leave filed in this

Court, though it was stated that the application filed in
the H gh Court for certificate was rejected, the reason for

the rejection was not disclosed. Further, the State,
presunably, filed this appeal to get the Ilegal position
clarified. We al so believe that publicinterest does not
require that the stale matter should be resuscitated. In

the circumnmstances, we would be justified not to exercise our
di scretionary jurisdiction, and we accordingly dismss the
appeal

Appeal dism ssed




