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BENCH

VERMA, JAGDI SH SARAN (J)
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ACT:
HEADNOTE
JUDGVENT:
W TH
WRIT PETITION (CIM L) NO.934 OF 1992
AND

SLP (C) Nos.5204/92, 4129/92, 8797/92,7950/92, 6741/ 93,
2303/ 95, 13467/95, 1367/92, 6191-92/92, 5777/92 & WP (Q)
No. 16/ 96

ORDER
One of the main questions for decision in these matters
pertains to the constitutional validity of ~Chapter VIII-A

inserted in 1986 in the Mharashtra Housing and Area
Devel opnment Act, 1976 (hereinafter referred to as "the MHADA
Act") providing for the acquisition of certain properties on
paynment of hundred tinmes the monthly rent for the prem ses.
These properties are mainly the buildings which were first
let out prior to the year 1940 on nmonthly rent which, the
owners claim is a nmeasly amount for the current val ue of
the property in Bonbay and the present val ue of the rupee.
Section 1A was also inserted in the MHADA Act in 1986 and it
contains a declaration that this Act is for giving effect to
the policy of the State towards securing the “principle
specified in clause (b) of Article 39 of the Constitution of
India. Article 31C of the Constitution is, therefore,
attracted for excluding the attack to the validity of the
enactment on the grounds of Article 14 or Article 19 of the
Constitution.

In order to circunvent the effect of Article 31C of the
Constitution, Shri F.S. Nariman, |earned counsel for the
petitioners contended 'inter alia that Article 31C does not
survive because of the events subsequent to the decision in
Kesavananda Bharati. Shri Ashok Desai, |earned counsel for
the respondents replied to those argunents by contending
that Article 31C as originally enacted nmnus the |ater part
whi ch was declared to be unconstitutional in H's Holiness
Kesavananda Bharati Sripadagal avaru vs. State of Kerala and
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Anot her, [1973] Supp. SSCR 1, as it was upheld in M nerva
MIlls Ltd. and O hers vs. Union of India and O hers, (1980)
3 SCC 625, excludes any attack to the constitutiona
validity of the enactment. Both the |earned counsel have
submitted a synopsis of the rival contentions in the form of
their witten subm ssions which are taken on record and,
therefore, need not be reiterated in this order

A brief history of Article 31C would help to appreciate
the rival contentions. Article 31C, as originally enacted,
was inserted in the Constitution of India with effect from
April 20, 1972 by Section 3 of the Constitution (Twenty-
fifth Arendnent) Act, 1971. The constitutional validity of
Article 31C was examined in Kesavananda Bharati (supra)
whi ch was decided on 24.4.1973. At page 1001 of S.C.R, the
conclusions of the najority  opinion are sumrmari zed wherein
conclusion No.(5) is that the second part of Article 31C
nanely, "and no |law containing a declaration that it is for
giving effect to such policy shall be called in question in
any court ‘on the ground that it does not give effect to such
policy" was  declared to be invalid, while the rest of
Article 31C was upheld as valid. Thereafter, with effect
from3.1.1977 by the Constitution (Forty-second Amendnent)
Act, 1976, Section 4, for the words the principles specified
in clause (b) or clause (c) of Article 39", the words "al
or any of the principles laid down /in Part [V' were
substituted. then on 15.5.1978, Bill No.88 of 1978 was
introduced in the Parliament wherein C ause 8 was to anend
Article 31C to restore it to the position prior to its
amendment by the Constitution (Forty-second Anendrment) Act,
1976, in the formas it stood asa result of the decision in
Kesavananda Bharati (supra). However, Clause 8 of the Bil
was dropped after the debate in the Parlianent ‘and this
attenpt of the Parlianent was abortive.. Then canme the
decision in Mnerva MIIs (supra). The operative part of the
order in Mmnerva MIIs was pronounced on 9.5.1980 and the
reasons for the same were pronounced on 31.7.1980. The basis
on which the decision in respect of Article 31C was rendered
in Mnerva MIls is indicated in para 24 as under :-

"The next question which we have to

consider is whether the anendnent

made by Section 4 of the 42nd

Amendnent to Article 31-C of the

Constitution is valid

M . Pal khival a did not challenge the

validity of the unamended Article

31-C, and indeed that could not be

done. The unanmended Article 31-C

forms the subject matter of a

separate proceeding and we have

i ndicated therein t hat it is

constitutionally valid to t he

extent to which it was upheld in

Kesavananda Bharati."

In Mnerva MIIs, Section 4 of the Constitution (Forty-
second Amendnment) Act, 1976 was held to be invalid and the
deci sion was rendered on the basis that Article 31C
continued in the formin which it existed as a result of the
decision in Kesavananda Bharati. The next decision is Waman
Rao and Ohers etc. vs. Union of India and Ohers etc.,
wherein the operative order was pronounced on 9.5.1980 and
the reasons were pronounced on 13.11.1980. These are
reported in 1980 (3) SCC 587 and 1981 (2) SCC 362. In Wanan
Rao (supra) also, like Mnerva MIls, it was assuned that
Article 31C as it stood prior to its amendnent by the
Constitution (Forty-second Amendnent) Act, 1976 as a result
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of the decision in Kesavananda Bharati, stood revived. The
next decision is Sanjeev Coke Manufacturing Conpany vs. Ms.
Bharat Coking Coal Linmited and Another 1983 (1) SCC 147
deci ded on 10.12.1982. Even though in Sanjeev Coke (supra)
there is criticismof the magjority opinion in Mnerva MIlls
and expression of broad agreenment with the view of Bhagwati,
J. (as he then was) in that decision, the judgment proceeds
on the basis that Article 31C stood revived as it stood as a
result of the decision in Kesavananda Bharati, after the
amendnment to it made by the Constitution (Forty-second
Amendnent) Act, 1976 had been struck down in Mnerva MIIs.

One of the submissions of Shri F.S.Nariman is that the
doctrine of revival as it applies to ordinary statutes, has
not been applied in India to the constitutional anmendnents.
On this basis, he contended that C ause 8 of Bill No.88 of
1978 which was to revive Article 31C as it stood as a result
of Kesavananda Bharati  having been dropped by t he
Parliament, Article 31C as it stood as a result of
Kesavananda Bharati di d not stand revived when the anendnent
nmade by ‘the Constitution (Forty-second Anendnent) Act, 1976
with effect from 3.1.1977 was later struck down. He
contended that the decision in Mnerva MIIls proceeded on
the basis of a concession made by M. Pal khivala and on an
assunption that Article 31C as it survived as a result of
Kesavananda Bharati, stood revived after the subsequent
events. He submitted that is not the decision in Mnerva
MI1ls since this question neither arose nor was it decided
therein and the decisions in Waman Rao and Sanjeev Coke al so
proceed on the sane basis. He contended that « Article 31C
does not, therefore, survive in the Constitution and the
benefit thereof is not available to exclude the attack to
the validity of the MJADA Act on the ground of Articles 14
and 19 of the Constitution. Several  other argunents were
advanced by Shri F.S.Nariman related to this contention
Shri Nariman also referred to the words "the Constitution
shall stand anended in accordance with the ternms  of the
Bill" in Article 368(2) to support this contention. Shri
Nariman al so contended with reference to certain decisions
that such a question relating .to a provision in the
Constitution cannot also be bypassed on the principle of
stare deci sis.

Shri Ashok Desai on the other hand contended that the
matter stands concluded by the decision in Mnerva Mlls,
Waman Rao and Sanjeev Coke wherein the revival of Article
31C as it stood as a result of Kesavananda Bharati was not
even di sputed because that is the obvious positionin |aw
He al so contended that there is nothing in Article 368(2) to
support the contention of Shri Nariman. Shri. [ Desai . also
submitted that it is too late to consider this questi on when
this is how Article 31C has been understood for years. The
details of the argunments of both the | earned counsel, in the
formof synopsis of witten arguments are on record.

The question is whether these points which have been
rai sed by Shri F.S.Nariman should be considered and decided
by a larger Bench of at least five Judges. Shri Desa
submtted that since these contentions have no substance
nerely because they relate to interpretation of certain
provisions in the Constitution is no ground to require
hearing of the matter by a Bench of not less than five
Judges.

Havi ng heard |earned counsel for some tinme, we have
fornmed the opinion that it would be nore appropriate for a
Bench of not less than five Judges to consider and decide
these questions for an authoritative pronouncenent on the
same. The decisions in Mnerva MIls, Waman Rao and Sanj eev
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Coke are all by Bench of five Judges. The question in the
formit is raised by Shri F.S. Narinan did not arise for
consideration in any of those decisions which were rendered
on a certain prenise as indicated therein, which assunption
is now seriously challenged by Shri F.S. Nariman. Even if it
is assuned that Article 145(3) of the Constitution is not
attracted, it does appear to us that in order to settle the
controversy on this point which is of sone significance and
to avoid the question being reagitated before another Bench
of less than five Judges, the nore appropriate course is to
refer these matters for being heard and deci ded by a Bench
of not less than five Judges.

For the aforesaid reasons, we direct that the papers be
laid before the |earned Chief Justice of India for
constituting a | arger Bench of not |less than five Judges for
heari ng and deci di ng these matters.




