http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
KALI AMVA

Vs.

RESPONDENT:
JANARDHANAN PI LLAI & ORS

DATE OF JUDGVENTO08/ 02/ 1973

BENCH
ALAG R SWAM , A
BENCH
ALAG R SWAM , A
DUA, |.D.
VAI DYl ALI NGAM C. A
ClI TATI ON
1973 AIR 1134 1973 SCR. (3) 503

1973 SCC_ (1) 644

ACT:
Hi ndu Law Speci al cust om Proof of -Reliance on prior
deci si ons when perm ssibl e.

HEADNOTE

The appel l ant was the daughter of a nenber of the
Kri shnanwaka Community by one of his two  wives, and the
first respondent was his son by the other wfe. The
appel lant filed the suit claimng half share of her father’s
property on the basis of a custom of special kind of
Pat ni bhagam  The special ki nd of Patni bhagam pl eaded by the
appel l ant was that even a daughter was entitled to a share.
On her behalf, reliance was placed on certain/ earlier
decisions regarding the preval ence of the custons in the
conmuni ty. The trial court dismssed the suit, but the
first appellate court held in favour of the appellant. In
second appeal, the H gh Court took the view that the
decisions relied on by the first appellate court could  not
be said to have established the existence of the specia

custom

Di sm ssing the appeal to this Court,

HELD: (1) A custom which has been recognised and
affirmed in a, series of decisions each of which was based
on evidence adduced in the particular case (may becomne
incorporated in the general law, and proof of it /then
becomes unnecessary under s. 57(1) of the Evidence Act.
[ 505G H]

Rama Rao v. Rajah of Pittapur, [1918] |I.L.R 41 (Madras),
778 at 785, Pranraj v. Chand Kunwar, [1947] 11 ML.J. 516
and U agar Singh v. Mat. Jeo, [1959] 2 S.C. R (Suppl.), 781
fol | owned.

(2) Among the decisions cited only one decision recognised
the special kind of patni bhagam pl eaded by the appellant.
But even that decision did not proceed on the basis of the
evidence in the case but relied upon the observations of the
| earned judges who decided Ranmaswam  Sadasivan v. Thanu
Gouri . But those observations were pot based on a
di scussion of the evidence and were not necessary for the
deci sion of that case. [50 D

Avi kutti Bhagavathi & Ant-. v. Chithanbaratham Mathevan,
reported in 8 T.L.R 51, Ramaswam Sul usivan v. Thanu Gour
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reported in Kolappa Pillai’s unreported inportant cases, p.
179 and Hagaru Pillai Saraswathi Anma v. Thanu Pillai Thanu
Pillai, reported in 1944 T.L.R 710 referred to.

(3) Wile it is true that the comunity is a very snal
conmunity found in a small local area and cases reaching
courts may not be many, the court cannot, on that ground,
ignore the well established principle before a custom can be
held as having been proved on the basis of earlier
deci si ons. Those decisions should have been based on
evi dence adduced in those cases. But in the present case,
neither of the two decisions which refer to the special kind
of patni bhagam pleaded by the appellant was based on the
evidence in the case. [508 F-H 509 A-B]

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 1251 of
1967.

504

Appeal by special |eave fromthe judgnment and order dated
Sept enber 29, 1966 of the Madras High Court in S. A No. 167
of 1963.

K. T. Harindranath, S. ‘N. Sudhakaran, P. Kesava Pillai and
M R Krishna Pillai, for the appellant.

Lily Thomas and A. Sreedharan Nanbi ar, for respondent No. 1.
The Judgnent of the Court was delivered by

ALAG RISWAM , J. This is an appeal by special |l eave against
the judgnent of the H.gh Court of Madras in Second Appeal
The appellant is the daughter of one Ayyappan Mathevan
Pillai, who died on 17th January, 1949, by one of his wives,
the second respondent. The first respondent-is his son by
another wife. The parties belong to the Krishnanvaka
Conmunity found mainly in the Kanyakumari district of | Tamil
Nadu. During the appellant”s minority her nother and the
first respondent entered into a deed of partition under
whi ch the appellant was given 9 out of 79 itens belonging to

her father. She filed the suit out of which thi's appea
arises for partition and possession of a half share in al
her father’s properties. Her claim_ was based on the

allegation that in the community to which the parties bel ong
there was a custom of a special kind of pathnibhagam Wile
under the ordinary pathni bhagama man's sons by different
wives get their shares on the basis that whatever their
nunber the property is divided according to the  nunber of
wives he had, rather than, on a per capita basis, the
speci al kind of pathni bhagam pl eaded by the plaintiff was
that even a daughter was entitled to share on the  sane
basi s. She pl eaded that as Mathevan Pillai had two~ w ves
and she was the daughter by one wife and the 1lst defendant
the son by the other wife each of themwas entitled to a
hal f share

The | earned Subordi nate Judge who tried the suit, on a  con-
sideration of the evidence in the case, as also various
earlier ,,decisions regarding this customheld against the
plaintiff. Ol appeal the District Judge of Kanyakunari
without going into the evidence but on the basis of some
earlier decisions allowed the appeal. In the Second Appea

before the High Court the |learned ’'Single Judge took the
view that the decisions relied on by the District Judge
cannot be said to have established the existence of the
speci al custom pl eaded by the plaintiff. The 1st defendant
al so sought to sustain the partition deed on the basis that
it was the result of a family arrangenment. But the |earned

Judge did not think it necessary to go into that question in
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the view he took regarding the custom pleaded by the
plaintiff.

505

The question that arises for decision in this case is
whet her the custom pleaded by the appellant has been
est abl i shed. On behal f of the appellant reliance was not
pl aced on the evidence in the case to establish the custom
The argunent was sinply based on certain earlier decisions
regardi ng the preval ence of the custom of pathni bhagam anong

the comunity to which the parties belong. The |ega
position regarding the place of customary |aw anmong the
H ndus is now wel|l established. 1In The Collector of Madura

v. Moottoo Ramalinga Sethupathy(1l) it was observed by the
Privy Counci
"Under the H ndu system of |aw clear proof of
usage Wwll outweigh the witten text of the
l aw. "
In® Rama Rao v. Rajah of Pittapur ( 2 ) the
Pri vy Council observed
"When a custom-or usage, whether in regard to
a tenure or-a contract or a famly right, is
repeat edl y brought to the notice of the Courts
of a country, the Courts may hold that custom
or usage to be introduced into the | aw w t hout
the /'necessity of proof in. each individua

case. /1t beconmes in the end truly a matter of
process and pl eadi ng. "
In Prenraj v. Chand Kanwar (3 ) t he

Privy Council observed
"It is not doubtful that the ordinary rule is
that a party relying on a custom.........
which is at variance with the ordinary Hindu
law nust allege and prove-it. But it is
equal ly beyond doubt that a custom which has
been recognised and affirned in a series of
deci sions, each of them based on evidence
adduced in the particular case. my becone
incorporated in the general law, ‘with the
result that the onus of proof no longer Ilies
on those who assert it but upon those who
assert an exception to it."

The | atest decision is that of this Court in U agar Singh v.

Mst. Jeo (4) wherein after referring to the statenent of |aw

in Rana Rao v. Rajah of Pittapur, earlier referred to, this

Court pointed out that 'when a custom has been so recogni sed

by the courts, it passes into the law of the land and the

proof of it then becomes unnecessary under s. 57(1) of the

Evi dence Act.’ In the particular circunmstances of that . case

this Court pointed out that there was a form dable array of

authorities in support of either view, and, therefore, went

into the evidence and held that the respon-

(1) (1868) 12.M1.A., 397,436.

(3) (1947) HML.J. 516 (P.C)

(2) (21918) |.L.R 41 (Madras), 778 at 785.

(4) (1959) 2 S.C. R (Suppl.), 781.

506

dent therein had proved a custom whereby a sister was

entitled to succeed in preference to the collatera

rel ati ons of her brother.

Now let wus see whether in the conmmnity to which the
parties belong the rule of pathnibhagamwith the specia
nodification of that rule pleaded by the plaintiff is
preval ent. That the rul e of pathnibhagamis prevalent in
various parts of the country there is no doubt. In
Pal ani appa Chettiar v. Alagan Chetti (1) the Privy Counci
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referred to the statenent of |law by Mayne in his H ndu Law
(Edn. 7), para. 473 to the follow ng effect
“"In sone families, however, a custom called
pat ni bhaga prevails of dividing according to
not hers, so that if A had two sons by his wife
B and three sons by C. the property would be
divided into noieties, one going to the sons
by B, and the other to the sons by C, Sonrun
Si ngh v. Kkedun Singh. This practice prevails
locallY in «Qudh, as evidenced by numerous
Wajib ularz, which | have seen in cases under
Appeal to the Privy Council."
They also referred to the preval ence of the customin nany
parts of Southern India. as referred to by M. Ellis, on
page 357 of Vol. Il of Strange, and at page 167 of that
work to the foll ow ng effect
"The  division of estates, in case of one
person -having several families by different
worren, anmong the famlies in equal shares
wi thout reference to the nunber of persons in
each. "
Their Lordshi ps, therefore, approached the evidence in that
case with a know edge that such a custom does exist, and was
not an inprobable one in the particular. case, and after
examning the evidence cane to the conclusion that the
cust om of Pat ni bhaga was proved.
We may now refer to the decisions that were cited before the
Courts below and were relied upon before this . Court. The
earliest one is a decision of the year 1890, 'in Avikutti
Bhagavat hi & ANR v. Chithanbarathanu Mat hevan, reported in
8 T.L.R 51 where the effect of the evidence was stated as
follows :
"From the evidence on both sides, it is. clear
to us that Krishnavakakkar to which t he
parti es bel ong, follow the Hndu |law with one
or two points of divergence fromit, viz. the
wi dow cohabiting with the brother of her
deceased husband and the exi stence of Pathn

Bhagam "
(1) (21921) |.L.R 44 (Madras), 740.
507
The next decision is of the year 1904, in Ramaswan
Sadasivan v. Thanu Gouri, reported in Kolappa Pillai’s
unreported inportant cases p. 179. Here again on a

Consi derati on of the evidence it was ~held  that t he
preponderance of evidence as a whole was in favour of Pathn
Bhagom But one of the | earned Justice observed
"The Pat hni Bhagon which prevails in this com
nunity seens to go even beyond  the  usua
custom known as Pathni Bhagom that it is not
only sons of different nmothers that ‘take per
stirpes (according to the number of nothers)
but when one nother has got only femal e
issue and another a male issue the female
issue get a half share in their father’'s
properties and the nale issue by the other
wife of the father takes the other half."
It is wupon this decision that, the plaintiff, based her
whol e case. It must be pointed out, however, that the
| ear ned Judge di d not go into the evidence regarding the
particular type of pathnibhagamwhich was stated to be
preval ent anmobng this comunity. Nor was it necessary to
deci de that question for the purpose of that case. It was a
nmere passing observation and this is a solitary case in
whi ch such a special customis mentioned.
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We then conme to anot her decision of the year 1944, in Nagar u

Pillai Saraswathi Amma v. Thanu Pillai Thanu Pillai
reported in 1944 T.L.R 710. In that case also the specia
custom pl eaded by the plaintiff did not arise for decision
VWhat; was urged was the right of absolute ownership for a
wi dow of a nenber of a Krishnanvaka community. The argunent
was that the existence of Pathnibhagam in the conmunity
inmplied the principle that on the death of the husband of

a Kri shnavakakar woman, in the absence of his children
she was entitled to inherit her husband’ s property
absolutely. This contention was rejected but the decision
proceeded on the basis that the custom of Pat hni bhagam
was prevalent in this conmunity.

There is a decision of the District Court of Nagercoil in
OS No. 109 of 1096 MB., dated 22nd Decenber. 1923,
mar ked Ex A-6.. wherein- it was observed

"But it has been held in Kol appa Pillay, page
179 that in the comunity Krishnavakakars to
whi ch-the parties belong that when a nman dies
| eaving two wives even though one wife
m ght have only female issues such fenales
issue are entitled to a half share as the
Pat hni bhagam “to their nother. |t appears to
me therefore that under the ruling in Kol appa
Pillay's  Select Decisions cited before in
which 8 T.L.R 51 and T.L.R

7-L796Sup.C. |. /73

508

I ml5

16, Calcutta 759 have been cited and followed, plaintiffs

are also entitled to a half share in the assets of Kunchan."

There is another decision of the District Minsiff’'s Court of

Kuzhithurai in OS. No. 18 of 1959, dated 2nd January,; 1960,

wherein it was observed
" EX. B. 26 judgnent proceeded on the ' basis
that as the parties belonged to Krishnan
Vakakkar community ‘per capita division anbng
themis not allowable. That comunity does
not follow H ndu Mthakshara Law. There is
aut hority for the possession t hat this
conmuni ty fol | ows the system known as
Pat ni bhagam under which property of the
deceased is inherited according to the nunber
of widows he had irrespective of the existence
of the children to the deceased."

This decision recogni sed the existence of Pathni bhagam but

not the special custom pl eaded by the plaintiff.

It is thus seen that nost of the decisions either expressly

or implicitly recognised the existence of custom of
Pat hni bhagam | n this community, but the decision found in
Ext . A-6 is the only one on the special “kind of

pat hni bhagam pleaded by the plaintiff and is directly in
point. But even this decision did not proceed on the ‘basis

of the evidence in the case. It relied on the observation
of the learned Chief Justice in the decision already
referred to, in Ramaswan Sadasivan v. Thanu Gouri. Thi s

observati on was not, however, based on a discussion of the
evidence and was not necessary for the decision in that
case, as already pointed out.

VWiile it is true that this community is a very small commu-
nity found within a small local area and the cases that are
likely to arise in that community, which wll reach the

courts may not be nany, we cannot nerely on that ground
ignore the well established principle that before a custom
can be held as having been proved nerely on the basis of
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earlier decisions, those decisions, should have been based
on evidence adduced in respect of the cases. That test s
not satisfied in this case. Neither of the two decisions
which refer to the special kind of pathni bhagam pl eaded by

the plaintiff was based on the evidence in the case. Thus
whil e the exi stence of the custom of pathni bhagamin the
509

conmunity may be said to have been established, the specia
ki nd of pathni bhagam pl eaded by the plaintiff cannot be said
to have been established and the appellant cannot succeed
unl ess she establishes the latter. In this view it is
unnecessary to go into the question of famly arrangement.
The appeal is disnissed with costs of the 1st respondent to
be paid by the appellant.

V.P.S. Appeal dism ssed.
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