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ACT:
Indian Civil Service-Conditons of service-

Passage benefits-Statutory right-Constitutiona
guar ant ee- Cancel | ati on of passage benefits ~under
rul e maki ng power-Validity-"Remuneration", neaning
of -Superior Civil Services (Revision of pay and
pension) Rules, 1924-CGovernment of India Act, 1935
(25 & 36 Geo. 5, Ch. 42), s. 247(1)-Indian
| ndependence Act, 1947 (10 & 11 Ceo. 6, Ch. 30),
ss. 10(2),19(4)-All India Service Act,1951 (61 of
1951), ss. 3,4-All India Service (Overseas pay,
passage and |eave salary) Rules, 1957, r. 3-
Constitution of India, Art. 314.

HEADNOTE

Under the Superior CGvil Services (Revision
of Pay and Pension) Rules, 1924, framed by the
Secretary of State for India-in-Council under the
provi sions of the CGovernment of India Act, 1919,
menbers of the Indian CGvil Service and their
wi ves and children were entitled to passage
benefits which
506
were made part of the salary or renmuneration. By
an anendment made in the Rules in 1926 the passage

benefits, for pur poses of adm ni strative
conveni ence ceased to be a part of the salary and
became al | owances or privileges. They wer e

separately credited to the account of nenbers of
the Indian Civil Service and debited as and when
they were availed of out of the general revenues
of the State. The conditions of service to which
menbers of the Indian Gvil Service were entitled
under the GCovernment of India Act, 1919, were
guaranteed to themby s.247(1) of the Governnent
of India Act, 1935, and this guarantee was
confirmed by s. 10(2) of the Indian Independence
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Act, 1947. By Art. 314 of the Constitution of
I ndi a persons who were appointed by the Secretary
of State to a civil service of the Crowm in India
and continued on and after the conmencenent of the
Constitution to serve wunder the Governnment of
India or of a State were to receive from the
Governnment of India and the Government of the
State which they were formtime to tinme serving,
the sane conditions of service as respects
remuneration, |leave and pension which they were
entitled to immediately before such comrencenent.
On February 5, 1957, the CGovernnent of India
franed, in exercise of the powers conferred by the
Al India Services Act, 1951, the Al India
Services (Overseas Pay, Passage and Leave Sal ary)
Rul es, 1957, by r. 3 of which the passage benefits
provides the Rules of 1924, as anended in 1926,
ceased, with retrospective effect fromJuly 12,
1956, to ‘apply to the nenbers of the Indian G vi
Servi ce. The respondent who  was adnitted to the
Indian Cvil Service in 1924 ~and -continued to
serve in the State of Bihar  after independence
chal l enged the validity of the rule.

N

Held, that r, 3 “of the Al India Service
Overseas Pay, Passage and Leave Salary Rules,
1957, was ultra vires.

The right to passage benefits was a part of
the remuneration earned by the  nenbers of ~ the
Indian Civil Service, and as the conditions of
service as to renuneration had been guar ant eed by
Art. 314 of the Constitution of India, the Centra
CGovernment in exercise of its rule naking power
could not destroy or <cancel a  constitutiona
guar ant ee.

The word “remuneration” in Art. 314 of the
Constitution explained.

R v. Postmaster General, (1876) 1 QB.D
658, relied on.

JUDGVENT:

ClVIL APPELLATE JURISDICITION. Civil Appea
No. 704 of 1957.
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Appeal from the judgment and order dated
March 11, 1957, of the Patna Hi gh Court, in Msc.
Judi ci al Case No. 40 of 1957.

M C. Setalvad, Attorney-General for India,
R Ganapathy Ilyer R H Dhebar and T. M Sen, for
the appel |l ants.

S. P. Verma, for the respondent.

1961. Novenber 21. The Judgnent of the Court
was del ivered by

SHAH, J.- This is an appeal against the
judgrment of the High Court of Judicature at Patna
froman order conmandi ng the Accountant General of
Bi har, Ranchi, to pay certain passage allowance
due under the Superior Civil Services (Revision of
Pay and Pension) Rules, 1924, to the wife and the
children of the respondent.

After passing the conpetitive exam nation
held in London in August, 1924 the respondent N.
bakshi was admitted in Novenber, 1924 to the
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Indian Civil Service and was, after his arrival in

I ndia, posted in the Province of Bihar. He
continued to serve in the State of Bihar after
i ndependence.

On February 3, 1956, the respondent enquired
of the Accountant General of Bihar about the
nunber of passages to which he and the nenbers of
his famly were entitled under the Superior G vi
Services (Revision of Pay and Pension) Rules,
1924-hereinafter called the Statutory Rules. The
Account ant General, by letter dated March 6, 1956,
stated that $284-6 s. stood in the respondent’s
credit $ 341-3-5d. stood in the account of his
wife and $138 stood credited in the separate
accounts of each of ~ his  four children. The
respondent then arranged to travel to the United
Ki ngdom and on June 20, 1956,  obtained "passage
certificates"” from the Accountant Ceneral, Bihar
On July 12,1956, the respondent was inforned that
the CGovt. of India were
508
of the opi nion that the passage benefits
adm ssible to officers of ~Indian domcile under
the said Statutory Rules, were inconsistent with
the existing circunstances and it was decided,
with effect fromthe date of issue of the order

that the benefits shall cease and the passage
accounts of Indian OFficers of ~the former
Secretary of State Services shall be closed and
"passage credit" left —over wll lapse to the
Gover nment .

On February 5, 1957, the Governnent of India
franed, in exercise of the powers conferred by
sub-s. (1) of s. 3 of the Al India Services Act,
61 of 1951, the Al India Services (Overseas Pay,
Passage and Leave Sal ary) Rules, 1957. By cl. 3 of
the Rules passage benefits provided by the
statutory Rules ceased with retrospective effect
fromJuly 12, 1956, to apply to the nenbers of the
Indian Civil Service. The appellant protested
agai nst the cancellation of the passage benefits
for hinmself and the menbers of his famly.  The
Government of India waived the original order of
July 12, 1956, in favour of the respondent and
ordered that he be granted passage benefit for
hi msel f but declined to relax the order in favour
of the w fe and children of the respondent. The
respondent acconpanied by his wfe and children
proceeded to the United Kingdom as originally
arranged and on his return filed a petition under
Art. 226 of the Constitution for a wit in the
nature of nmandanus agai nst the Accountant General,
Bi har, conmandi ng him to pay the prescribed
passage noney in respect of the respondent’s wife
and children out of the anpbunts which stood to
their credit in the General Passage Fund Account
and to issue appropriate direction, order or wit
in that behalf. This petition was granted by the
Hi gh Court and a wit of nandanus as prayed was
i ssued. The Accountant General and the Union of
India have appealed to this Court against the
order with certificate of fitness granted by the
H gh Court.

509
To appreciate the grounds on which the
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i mpugned order was made it is necessary to refer
to the Statutory Rules for passage benefit franed
in 1924 by the Secretary of State in Council and
t he amendnent s t her eof in the ['i ght of
constitutional devel opnent since that date.

The Statutory Rules were framed by the
Secretary of State for India-in-Council under
s.96B(2) and (3) of the CGovernnent of India Act,
1919, on Decenber 9, 1924. Rule 12 of the
Statutory Rul es provides:

"12. In addition to the pay prescribed
by these Rules passage pay shall be granted
at the rates and subject to the conditions
set out in Schedule IV, to the menbers of the
servi ces and hol ders of appoi nt nent s
enunerated in Appendix A'to that Schedul e."

Schedul e IV appended to the Regul ati ons set out an
el aborate schenme~ for maintaining accounts of the
passage pay and for di sbur senent t her eof .
Regul ations 3, 5, 6(1),8,9 -and 14, which are the
mat eri al regulations stood as foll ows: -

"3. There shall be payable to every
officer with effect from the 1st day of
April, 1924 passage pay at the rate of Rs. 50
per mensem or such different rate as the
CGovernor Ceneral’ in Council may by order
declare to be necessary or sufficient for the
purpose of the' provision of  the benefits
conferred by these regul ations."

"5. A sumequal to the amount received
by an officer as passage pay shall be
deducted nonthly fromthe officer’s pay or
| eave salary, as the case nmay be, and shal
be credited to a General Passage Fund to be

admini stered by t he Gover nor --Gener al in
Counci |l ."

"6 (1) The nmaximum benefits to which
officer shall be entitled shall be passages
of a

510
total value equal to the cost of the nunber
of passages between Bonbay and London by P. &
O, 1lst Cass B, shown bel ow -
* * *

"8. A separate account shall be opened
in sterling in the case of each officer, and,
if such officer is married, for his wfe,
and, if he has children, for each child.
These accounts shall be credited respectively
with the cost of the passages to which the
officer, his wife and children are entitled
under Regul ation 6

* * * *"
"14. No person whosoever shall have any
claimon the General Passage Fund beyond the
provi sion of the benefits, if any, conferred
on him by these regulations and any bal ance
remaining at the credit of any person after
such person has ceased to be eligible for any
such benefits shall |apse to the Fund."
Passage benefit provided under Rule 12 was clearly
part of the salary to be paid out of a fund called
the General Passage Fund which was formed out of
the passage pay.

Several anendments were nade to these Rules
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fromtime to tine, but we are concerned with the
amendnments made by Notifications No. F-178/11/1/24
dated Cctober 5, 1925, and No. F-17-15/26 dated
June 16, 1926. Rule 12, as anended, reads as
foll ows: -

"12. In addition to the pay prescribed
by these Rules, passages shall be granted,
subject to the conditions set out in Schedul e
IV, to the nenbers of +the services and

hol der s of appoi nt nent s enurmer at ed in
Appendi x A to that Schedule."
The Regul ations wunder Sch. [V were, after the
amendnment, call ed Revision of Pay, Passage and

511

Pensi on Regul ations. O.iginal regulations 3, 4 and
5 were onmtted and regulations 6, 8, 11 and 14
were 6 anended. The effect of these anendnments was
that instead of allowing as part of salary,

passage pay of Rs. 50/- and carrying over that
amount to the credit of the officer concerned in
the Ceneral Passage Fund, by <cI. 6 of the
Regul ations it was directed that a separate
"passage account" be opened for each officer and
if he be married for his wfe and children, if
any. Subject to Regulations, the accounts wire to
be credited respectively wth the ~nunber of
passages to which the officer, his wife and
children were entitled under the newregul ations.

Wthin the limts of these credits, the officer
was entitled to draw for hinself, his wife and his
children respectively the port of a journey
between a port in India and a port outside Asia.

Whereas by the Rules as originally framed in 1924
an additional salary of Rs. 50/- - per mensem was
awarded to each officer as passage pay which was
to be credited to the Ceneral Passage Fund out of
whi ch passage benefits to officers were provided,

according to the schene of the Rules as anended in
1926, a separate passage account was to be
mai ntai ned for each officer for the maximm
benefits prescribed by Rule 3 and the di sbursenent
in respect thereof were to be made of the Genera

Revenue of the State. By the amendnent nade in the
Rules in 1926, the passage benefit ceased to be a
part of the salary and becane an allowance or
privil ege.

The respondent obtained benefit of these
passages in 1930, 1950-51 and 1952-53 for hinself
and the nenbers of his famly. In 1957 he has not
granted the passage benefit for his wife and his
children, and he has filed this petition under
Art. 226 for an order that the Union of India and
the Account ant General do carry out their
Statutory obligations.

512

The conditions of the to which menbers of the
Indian Givil Service were entiled under the
CGovernment of India Act, 1919, were guaranteed to
them by s.247(1) of the Governnment of India Act,
1935. That Section provided:

"247 (1). The conditions of service of
all persons appointed to a civil service or
civil post by the Secretary of State shall: -

(a) as respects pay, |eave and pension
and general rights in regard to nedica
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attendance, be such as nmay be prescribed by
rules to be made by the Secretary of State;

(b) as respects other nmatters wth
respect to which express provision is not
made by this chapter, be such as may be
prescri bed by rules to be nmade by the
Secretary of State in so far as he thinks fit
to make such rules, and, in so far and so
long as provision is not nmade by such rul es,
by rules to be made, as respects persons
serving in connection with the affairs of the
Federation, by the Governor-General or some
person or persons authorised by the Governor-
general to nake rule & for the purpose and,
as respects persons serving in connection
with the affairs of a Province, by the
Covernor of the Province ~or some person or
persons authorised by the Governor to make
rul es for the purpose:

Provided that no rule nade under this
sub-Section shall have effect 'so as to give
to any person appointed to a civil service or
civil post by the Secretary of State Iess
favorable terns as respect renuneration or
pension than 'were given to himby the rules
is force on the date on which he was first
appointed to | his service or was appointed to
his post."

The proviso makes it abundantly clear that  the
power to make rul es cannot be exercised by the

513

Secretary of State so as to give to any officer of
the class specified terns less favorable as
respects remuneration or pension -than were given
to him by the rules in force onthe date on which
he was first appointed to his service or to his
post. This guarantee was confirned by s. 10,
sub.s. (2) of the Indian |Independence Act, 1947,
wherein it was provided, in so far as it Jis
material, that "Every person who-

(a) havi ning been appointed by the
Secretary of State or Secretary of State in
Council, to a civil service of the Crown in
India continues on and after the appointed
day to serve under the Governnent of-either
of the new Dom nions or of any province or
part thereof; or

b * * * *
shal |  be entitled to receive from the
Governnments of the Doni nions and Provinces or
parts which he is fromtine to tine serving
or, as the case may be * * * the sane
condi tions of service as respects
remuneration, |eave and pension, and the same
rights as respects disciplinary matters or as
the case may be, as respects the tenure of
his office, or rights as simlar thereto as
changed circunstances may permnmit, as that
person was entitled to i mredi ately before the
appoi nt ed day.
The expression "remuneration' was defined in
s.19(4) of that Act as inclusive of |eave pay,
al l owances and the cost of any privileges or
facilities provided in kind. By Art. 314 of the
Constitution, persons who were appointed by the
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Secretary of State or Secretary of State in
Council to a civil service of the Crown in India
and continue on and after the commencenent of the
Constitution to serve under the Government of
India or of a State were to receive from the
CGovernment of India and the Governnment of the
State which they were fromtine to tine

514

serving, the same conditions of service as
respects renuneration |eave as pension which they
wer e entitled to i medi ately bef ore such
commencemnent. The Parlianent of India enacted the
Al India Services Act, 61 of 1951, to regulate
the recruitnment, and the conditions of service of
persons appointed, to the all India Services
comon to the Union and the States, and by s. 3 of
that Act the central CGovernment was authorised to
make rules for the regulation of recruitment, and
the conditions of service of persons appointed, to
the All ‘India Service. By s. 4 it was provided
that all ~rules in force imediately before the
comencement of the Act~ and applicable to an Al
India Service were to continue to by in force and
were to be deened to be rul es nade under the Act.
On Septenber 8, /1954, the Central Governnent
framed rules called the Indian Administrative
Services Recruiting Rules and by Rule  2(d) the
menbers of the Indian Gvil Service who continued
to serve on and after the conmencenent of = the
Constitution were to be regarded for the purpose

of the rul es as menber s of t he I ndi-an
Admi ni strative Service. On February 15, 1957, the
Al India Services Overseas Pay, Passage and Leave

Salary Rules, 1957, were pronulgated in exercise
of the powers conferred by sub-s (1) of s.3 of the
Al India Services Act, 1951, and thereby passage
benefits in favour of the nenbers of the Indian

Admi ni strative Service, who wer e originally
nmenbers of the Indian G vil Service were
cancel | ed.

The only guesti on which falls to be
determined in this appeal is whether cl. 3 of the
Al India Services (overseas Pay, Passage and
Leave Sal ary) Rul es, 1957, was conpetently
enacted, having regard to the guarantee contained
in Art. 314 of the constitution as to the
conditions of service as respects remuneration,
| eave and pension of the persons appointed by the
Secretary of State or Secretary of State for India

in Council to a civil service of the Crown in
| ndi a.

515

Since the Al India Services Act was enacted there
is manifestly no existing service known as the
Indian Cvil Service. The nmenbers of the Indian

Cvil Service who were appointed by the Secretary
of State for India becanme nmenbers of the Indian
Admi ni strative service, but their rights in the
matter of condition of service as respects
remuneration, |eave and pension stood guaranteed

by Art.314.
In dealing with the status of the nenbers of
the former Indian Cvil Service since the |Indian

| ndependence Act, 1947, this Court in State of
Madras v. K M Rajagopalan (1) held:
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that (1) the conferral of independence
on I ndia brought about an automatic and | ega
term nation of service on the date of
| ndependence;
(2) all persons previously holding civi
posts in India are deened to have been
appoi nted and hence to continue in service,
except those governed by GCeneral or specia
orders arrangenent s affecting their
respective case;
(3) the guarantee about prior conditions
of service and the previous statutory safe
guards relating to di sciplinary action
continues to apply to those who are thus
deened to continue in service but not to
ot hers; and
(4) those previously holding civil posts
inlndia had the right, and were in fact
given the option, of declining to "continue
i n.service" ~under the new reginme and in the
event of ~their exercising that option they
ceased to serve on and fromthe date of the
passi ng of the constitution.
516

Under the Statutory Rules framed in 1924
passage benefits granted to persons enployed in
the Indian Cvil Service, their w ves and children
were expressly nmade part of the salary  or
remuneration. Under - the anendnment -~ of 1926, these
passage benefits acquired the char acter of
al  owance, privilege or facility of office. By the
Act of 1935 (s. 247) privileges, inter-alia as to
remunerati on under the Government of | ndia Act of
1919 were expressly guaranteed in favour of the
menbers of the India civil Services. By the Indian
| ndependence Act 1947, a simlar guarantee in
respect of <conditions of service as respects
remuneration was also conferred and by s. 19(4) of
that Act renuneration was defined as inclusive of
pay, allowances or privileges or facilities
payable in kind. By Art. 314 of the Constitution
the conditions of servi ce, prior to t he
Constitutions respects remuneration, |eave and
pensi on of the nenbers of the Indian Cvil Service
wer e protected.

There is no definition of ‘remuneration the
Constitution, but that is not a ground for holding
that the expressionis wused in any limted sense

as nerely salary. The expression remuneration’, in
its ordi nary connot ati on neans "reward,
reconpense, pay, wages or salary for service
rendered" In R . Post master General (1)
Bl ackbrun, J., observed, "I think the word
‘remuneration’ ....... means a quid pro quo. If a

man gives his services whatever consideration he
gets for giving his services seems to be a
remuneration for them Consequently, | think if a
person was in receipt of a Paynent, or in receipt
of a percentage, or any kind of paynment which
woul d not be actual npney paynent, the anount he
woul d receive annually in respect of this would be
remuneration.” The expr essi on ‘remuneration

appears to have been wused in the Constitution in
this wide connotation. As already observed, the
right to passage
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was originally nade part of the salary, but under
the Rules framed in 1926, the provision for
setting apart a fixed sumof noney as salary out
of the GCeneral Passage Fund was altered and
passages were credited to the account of menbers
of Civil services and debited and when they were
avai l ed of out of the general Revenue of the
State. This alteration was made nerely for
admini strative convenience and did not alter the
character of the benefit. Under the Rules of 1924,
the provision for passage port of the remuneration
and it continued to be such even after the
amendnment of the Rules in 1926

The right to passage benefits was statutory,
and was under the Indian-1ndependence Act in the
nature of an all owance, or in any event privilege
or facility wpaid in kind. It 'was expressly made
part of the renuneration earned by the nunbers of
the Indian Cvil Service.. The Conditions of
service as to renuneration havi ng been guarant eed,
the right to this benefit remained guaranteed to
those nenbers of the Indian Civil Service who were
entitled to it before the Constitutions. This
guarantee which was continued in force even after
the Commencenent of the Constitution was for the
first time by Rules made in June 1957 by
retrospective anendnment of the Statutory Rules
fromJuly 12, 1956 sought to be cancelled. But the
central Covernment in —exercise of Rule _making
power was inconpetent to destroy or cancel a
constitutional guarantee.

The High Court was, therefore, in our
judgrment, right in holding that rule 3 holding the
rule 3 of the Al India Services (Overseas Pay
Passage and Leave Salary) Rules, 1957, was ultra
vires.

In that view of the case this appeal fails an
is dismissed with costs

Appeal- di sm ssed
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