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PETI TI ONER
LEKH RAJ KHURANA

Vs.

RESPONDENT:
UNION OF | NDI A

DATE OF JUDGVENTO03/03/1971

BENCH

GROVER, A N

BENCH

GROVER, A N

SIKRI, S.M (CJ)

M TTER G K.

HEGDE, K.S.

REDDY, P.  JAGANMOHAN

Cl TATI ON
1971 AIR 2111 1971 SCR (3) 908
1971 SCC (1) 780

ACT:

Constitution of India, 1950-Article 311-Cvilian enpl oyee of
Def ence Service-1f entitled to protection of ‘Article.
Statuory Rul es-Breach of-justiciability Natural Justice-If
can be invoked under general |aw of master and servant.

HEADNOTE

The appellant was appointed in 1942 as Labour Supervisor
Arnmy Ordnance Corps. In 1951, pending inquiry into certain
charges against himhis service was-term nated by giving him
one nmonth’s notice under rule 5 0of the Cvilians in/ Defence
Services (Tenporary Service) Rules, 1949. He chal I'enged the
legality of the order of term nation on the grounds that it
had been passed by an officer subordinate tothe authority
who appoi nted himand that no adequate opportunity had been
afforded to himof defending hinmself. He also alleged that
the Oder was vitiated by mala fides. 1In the appellant’s
appeal against the dism ssal of his suit the High Court held
that Article 311 of the Constitution was inapplicable,  that
breach of the Rules did not give an aggrieved party a right
to go to the Court and that the Order was not vitiated by
mal a fides.-Dismssing the appeal to this Court.

HELD : The appell ant, hol ding a post connected with Defence
cannot claim the protection of Article 311 of the
Constitution.

Jugatrai  Mahi nchand Ajwani v. Union of India C A 1185 of
1965 dt. 6-2-67 and S. P. Bahl v. Union of India C A ' 1918
of 1966 dt. 8-3-68: foll owed.

(ii)The view of the High Court that the rules are not
justifiable cannot be sustained. Breach of statutory rules
in relation to conditions ,of service would entitle the
aggrieved governnent servant to have recourse to the court
for redress.

R Venkataro v. Secretary of State, A l.R 1937 P.C. 31
The State ,of Utar Pradesh & Gthers v. A odhya Prasad,
[1961] 2 S.C.R 671 and State of Mysore v. M H Bellary,
[1964] 7 S.C.R 471, referred to.

In the present case the order of discharge has been passed
by the ,appointing authority as required by rule 5.
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(iii)ln the appeal before this Court the finding on the
point of mamla fides nust be accepted as final and the
appel | ant cannot be allowed to re-agitate that matters.
(iv)As regards the applicability of the rule-of natura
justice it has not been shown how under the general |aw of
master and servant, in the absence of any protection
conferred by Article 311 of the Constitution such a rule can
be i nvoked.
909

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 17-19 or 67.
Appeal fromthe judgnment and decree dated May 23, 1961 of e
Punj ab Hi gh Court, Circuit Bench at Del hi in Regular Second
appeal No. 43-D of 1956.
N. N. Keswani , for the appellant.
V. A. Seyid Muhammad and S. P. Nayar, for the respondent.
The Judgrment of the Court was delivered by
Grover, L This is an appeal by certificate froma judgnent
and decree of the Punjab Hi gh Court (Circuit Bench, Delhi)
by which the suit filed by the appellant for a declaration
that the order dated May 26, 1951 directing his renmoval from
service was wongful, illegal and void and that he stil
continued to be in the service of the respondent as
Supervi sor, Arnmy O dnance Corps.
According to the allegations in the plaint the appellant was
appoi nt ed by the Governor-General in July 1942 as
Supervi sor, Arny Ordnance Corps which, according to him was
a civil post under the CGown in India. In the nmonths of
Septenber and Cctober, 1950 the appellant was served wth
char gesheet s by the Odnance Oficer, Admi ni stration
Shakur basti, Delhi State, where he was posted at that tinme
calling upon himto submt his defence to the charges of
maki ng serious false allegations against his superi or
officer Magj. H S. Dhillon. The appellant asked for grant
of time for submtting his defence and be also’ denanded
copies of certain docunents etc to prove his case. On My
26, 1951 while this inquiry was pending he was served wth
an order by the Ordnance O ficer, Administration, Shakur-
basti, Del hi which was as foll ows--
"Under instructions received fromArm  Head-
quarters you are hereby given one nonth’'s
notice of discharge with inmrediate effect,

services being no longer required. Your
services wll be termnated on 25th June,
1951".

The appellant challenged the legality of the above  order
principally on the ground that it had been passed by an
of ficer who was subordinate to the authority who “appointed
him and that no inquiry "as required by Fundanental ' Rul es
and wunder the provisions of the Constitution of India" had
been held in the matter of allegations against himand that
no adequate opportunity had been afforded to him  of
def endi ng hinself or of show
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ing cause against the action proposed to be taken. He al
rai sed the question of the order being vitiated by mala fid
In the witten statement filed by the Union of India it was
stat that the appellant had been appointed as a Labour
Super vi sor he Extra Tenporary Establishnent by t he
COO Ordnan O ficer Incharge, Anmunition Depot, Kasubegu
under t authority of Financial Regulations, India, Part 1
Vol ume and not by the Governor CGeneral. It was pleaded,
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inter all that it was decided by the Governnment of India
vide Arny Headquarter’'s letter dated My, 25, 1951 to
terminate the services by serving one nonth's notice

Consequently a notice of discharge from the service was
given to himby the Ordnance Oficer, Administration, who
was conpetent to serve the notice on himunder the authority
of the Army Order No. 1202/1943 read in conjunction wth
"Financi al Regul ations referred to before.

The sole material issue which was framed was whether the
order dated May 26, 1951 renoving the appellant from service
was illegal, wong, void, ultra vires and inoperative. The
trial judge held that Art. 311 of the Constitution was
applicable to the case of the appellant and that his renoval
had not been ordered by the appointing authority. The suit
was decreed. respondent preferred an appeal which was
deci ded by the Additional District Judge, Del hi. It :Was
held by him that Art: 311 was not applicable to the
appellant = as he held a post connected wth def ence.
According to the | earned judge the appellant’s services were
term nated ~under Rule 5 of the Civilians in Def ence
(Tenporary  Services) Rules, 1949, hereinafter <called the

"Rul es’. It was found that the order terminating the
services had been passed by the proper authority. The
appeal was allowed and the suit was dismssed. The

appel | ant appealed to the Hi gh Court which was dism ssed.
Hi s appeal was heard along with certain other appeals in
which simlar points were involved. 1t was found that the
salary of the appellant was paid out of the ‘estimtes of
the Mistry of Defence and he was intimately connected wth
the defence of the country not as a conbatant but as a
person hol ding a post the object of which was exclusively to
serve the Mlitary Departnment. In the opinion of the High
Court Articles 309 and 310 were applicable to the case of
the appellant but Article 311 was inapplicable. On the
guestion whether the services of ~the appellant wer e
termnated wi thout conplying with the rules the H gh Court
expressed the viewthat the breach of such rules /did not
give the aggrieved party a right to go to the court Reliance
in that connection was placed on the decision of the Privy
Council in R Venkatarao v.
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Secretary of State(l) and certain other cases in which that
decision was followed. |In the case of the appellant the

only other point which appears to have appear to have been
argued on his behalf and which was deci ded by the Hi gh Court
related to the allegation of mala fides. The decision went
agai nst himon that, point.

The question whether the case of the appellant was governed
by Art. 311 of the Constitution stands concluded by two
decisions of this court. |[In Jagatrai Mahi nchand Ajwani v.
Union of India(2) it was held that an Engineer- in the
Mlitary Service who was drawing these salary from the
Def ence Estimates could not claimthe protection of  Art.
311(2) of the Constitution. |In that case al so the appellant
was found to have held a post connected with Defence as in
the present case. This decision was followed in S. P. Bel
v. Union of India (3). Both these decisions fully cover the
case of the appellant so far as the applicability of Art. 3
11 is concerned.

Learned counsel for the appellant sought to argue that since
the appellant was admttedly governed by the rules which
franmed under s. 241(2) 'of the Governnent of India Act 1935
he was entitled to the protection of s. 240 of that Act.
Chapter | of Part 10 of that Act related to the Defence
Servi ces. According to ss. 239, 235, 236 and 237 were
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applicabl e to persons who not being nenbers of Hs Mjest’s
Forces held or had held posts in India connected with the
equi prent or admnistration of those forces or otherw se
connected with Defence as they applied in relation to
persons who were or had been nenbers of those forces.
Section 240, to the extent it is material was in the
following terns: -
"240(1) Except as expressly provided by

this Act, every person who is a nenber of a

civil service of the Crown in India, or holds

any civil post under the Crown in India, holds

of fice during His Majesty’s pleasure.

(2) No such’ person as aforesaid shall be

di smssed fromthe service of H's Majesty by

any authority subordinate to that by which he

was appoi nt ed.

(3) No such person as aforesaid shall be

dism ssed or reduced in rank until he has been

given  a reason able opportunity or show ng

cause agai nst the action proposed to be taken

in regard to him:

(1) Al.R (1937) P.C 31

(3) C, A 1918 of 1966 dt. 8-3-68.

14-L1100sup.Cl /72

(2) C A 1185 of 1965 dt. 6-2-67.
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Provided...............« Section 241 provided

for recruitnment and conditions of service.
On behalf of the appellant it was contended that since his
condi tions of service were governed by the rules which were
franed under the above section, s.240 was clearly applicable
and his services could not have been term nated in ternms of
subs. (2) of that section by any authority subordinate to
that by which he was appoi nted nor coul d he be disnissed or
reduced in rank wuntil he had  been given a reasonable
opportunity of show ng cause agai nst the action proposed to
be taken in regard to him At no stage of the proceedings
in the courts below the appellant relied on s. 240 of the
CGovernment of India Act and rightly so because the order of
his discharge or term nation of service was nmade after the
Constitution had come into force. It was apparently for
that reason. that protection was sought fromArt 311 and not
s. 240 of the Government of India Act 1935. W see no
reason or justification in the present case for determning
whet her a person holding a civilian post which is connected
with the defence and for which he is paid salary and
emol uments fromthe Defence Estinmates woul d be governed by
the provisions of section 240 of the Government of I|ndia Act
if the provisions of that Act were not applicable to the
case of such a servant.
The next question is whether rule 5 of the Rules was
applique able and whether the appellant could claim the
benefit of that rule. It provided, inter-alia, that the
service of a tenporary government servant who s not - in
guasi - permanent service shall be liable to termnation at
any tine by notice in witing given either by the"
government servant to the appointing authority or by the
appoi nting authority to the government servant. The view of
the Hi gh Court that the rules were not justifiable cannot be
sust ai ned as the decision of the Privy Counci | in
Venkatarao’s case (supra) and the other cases follow ng that
vi ew have not been accepted as laying down the |law correctly
by this court. It has been held that the breach of a
statutory rule in relation to the conditions of service
woul d entitle the governnent servant to have recourse to the
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court for redress; vide The State of Utar Pradesh & Qhers
V. Aj odhya Prasad(l) and State of Msore v. M R
Bellary(1). Now Exhibit P. 3 which is a letter dated My
26, 1951 and which was produced by the appellant hinself
shows that one nmonths notice of discharge was given by the
ordnance Oficer, Admi ni stration, under i nstructions
received from the Arny Headquarters. A copy of another
letter Exht. P-2 dated May 27, 1951 was produced according
to which it had been decided by the Governnent

(1) [1951] 2 S.C R 671

(2) [1964] 7 S.C R 471
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of India that the services of the appellant be term nated by
giving himone nonth’s notice. It is true that the origin

of that Iletter was not produced although it had been
summoned by the appellant It is at least clear that the.
Ordnance O ficer, Adm nistration, had served the notice of
di scharge under instructions fromthe Arny Headquarters. In
this view of the nmatter there is no substance in the
contention rai sed on behalf of the appellant that the order
of discharge had not been nmade by the appointing authority.
At any rate before the High Court there was no challenge to
the finding of the I earned District Judge on the point and a
guestion of fact cannot be allowed to be reopened at this
st age. The | earned counsel for the appellant attenpted to
reopen the finding on the question of nala fides and also
invoked the rule of natural Justicein so far as the
appel  ant had not been afforded any opportunity of show ng
cause agai nst his discharge or term nation of services. In
the appeal before this Court-the finding on the point of
mala fides nust be accepted-as final and the appellant
cannot be allowed to reagitate that natter. As regards the
applicability of the rule of natural justice it has not been
shown to us how under the general law of master and servant,
in the absence of any protection conferred by Article 311 of
the Constitution such a rule can be i nvoked.

The appeal fails and it is disnissed but in view of 'the cir-
cunstances we |eave the parties to bear their own 'costs in
this Court.

R K P.S. Appeal dism ssed.
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